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COMMENTARIES 

ON     THE 

LAWS     OF     ENGLAND, 

BOOK      THE      THIRD, 

OF     PRIVATE     WRONGS; 

CHAPTER    THE     FIRST. 
OF    THE   REDRESS   OF    PRIVATE   WRONGS 

BY    THE     MERE    ACT    OF    THE     PARTIES. 


T  the  opening  of  thefe  commentaries2  municipal  law 
was  in  general  defined  to  be,  "  a  rule  of  civil  con- 
"  duct,  prefcribed  by  the  fupreme  power  in  a  ftate, 
"  commanding  what  is  right,  and  prohibiting  what 
"is  wrong b."  From  hence  therefore  it  followed,  that  the  pri- 
mary objects  of  the  law  are  the  eftablifhment  of  rights,  and  the 
prohibition  of  wrongs.  And  this  occafioned  c  the  distribution  of 
thefe  collections  into  -two  general  heads  -,  under  the  former  of 
which  we  have  already  confidered  the  rights  that  were  defined 
and  eftablifhed,  and  under  the  latter  are  now  to  confider  the 
wrongs  that  are  forbidden  and  redrefled,  by  the  laws  of  England. 

a   Introd.  §.  2.  contraria.  Cic.  I  \Pbilifp.l  2,   Draft./,  I.  e.-^. 

b  Sanfiio  jufta,  jubciis  honefta,  et  frskitcHi          c  Book  I.  ch.  I. 

VOL.  III.  A  IN 


2  PRIVATE  BOOK  III. 

I  N  the  proiecution  of  the  firfl  of  thefe  enquiries,  we  diflin- 
guillied  rights  into  two  forts :  firfl,  fuch  as  concern  or  are  an- 
nexed to  the  perlbns  of  men,  and  are  then  called  jura  perfona- 
rutti,  or  the  rights  of  perfons ;  which,  together  with  the  means  of 
acquiring  and  loling  them,  compofed  the  firfl  book  of  thefe 
commentaries :  and,  fecondly,  fuch  as  a  man  may  acquire  over 
external  objects,  or  things  unconnected  with  his  perfon,  which 
are  called  jura  rerum,  or  the  rights  of  things  •,  and  thefe,  with  the 
means  of  transferring  them  from  man  to  man,  were  the  fubject  of 
the  fecond  book.  I  am  now  therefore  to  proceed  to  the  confide- 
deration  of  wrongs ;  which  for  the  moil  part  convey  to  us  an  idea 
merely  negative,  as  being  nothing  elfe  but  a  privation  of  right. 
For  which  reafon  it  was  neceflary,  that,  before  we  entered  at  all 
into  the  difcufiion  of  wrongs,  we  fhould  entertain  a  clear  and 
diflinct  notion  of  rights  :  the  contemplation  of  what  is  jus  being 
neceffarily  prior  to  what  may  be  termed  injuria,  and  the  defini- 
tion ofjas  precedent  to  that  of  nefas. 

WRONGS  are  divifible  into  two  forts  or  fpecies ;  private 
wrongs,  and  public  wrongs.  The  former  are  an  infringement  or 
privation  of  the  private  or  civil  rights  belonging  to  individuals, 
confidered  as  individuals  ;  and  are  thereupon  frequently  termed 
civil  injuries :  the  latter  are  a  breach  and  violation  of  public 
rights  and  duties,  which  affect  the  whole  community,  confider- 
ed as  a  community ;  and  are  diflinguifhed  by  the  harfher  appel- 
lation of  crimes  and  mifdemefnors.  To  invefligate  the  firfl  of  thefe 
fpecies  of  wrongs,  with  their  legal  remedies,  will  be  our  em- 
ployment in  the  prefent  book ;  and  the  other  fpecies  will  be  re- 
ferved  till  the  next  or  concluding  volume. 

TH  E  more  effectually  to  accomplifh  the  redrefs  of  private  in- 
juries, courts  of  juflice  are  inflituted  in  every  civilized  fociety, 
in  order  to  protect  the  weak  from  the  infults  of  the  flronger,  by 
expounding  and  enforcing  thofe  laws,  by  which  rights  are  defi- 
ned, and  wrongs  prohibited.  This  remedy  is  therefore  princi- 
pally 


-  » 
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pally  to  be  fought  by  application  to  thefe  courts  of  juflice  ;  that 
is,  by  civil  fuit  or  action.    For  which  reafon  our  chief  employ- 
ment in  this  volume  will  be  to  confider  the  redrefs  of  private 
wrongs,  by  fuit  or  aftion  in  courts.    But  as  fome  injuries  are  of 
fuch  a  nature,  that  they  furnifh  or  require  a  more  fpeedy  reme- 
dy, than  can  be  had  in  the  ordinary  forms  of  juflice,  there  is  al- 
lowed in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of  re- 
medy j   of  which  I  mall  firft  of  all  treat,  before  I  confider  the. 
feveral  remedies  by  fuit:    and,  to  that  end,  mail  diflribute  the-.^  ^  -^  ^      u 
redrefs  of  private  wrongs  into  three  feveral  fpecies  ;    firft,  that     -.,.„.,;   ,,  „...„.•.  .  v.. 
which  is  obtained  by  the  mere  aft  of  the  parties  themfelves  ;  fe*- 
condly,  that  which  is  effected  by  the  mere  a£l  and  operation  of  ; 
law  ;  and,  thirdly,  that  which  arifes  from  fuit  or  aSlion  in  courts;  '^ 
which  confifts  in  a  conjunction  of  the  other  two,  the  act  of  &j£^  ^  '•'^••\\   V 
»Paa£ies  co-operating,  with  the  act.  of  law.       ......     ,       ,.    ^X^ 

.          , 

AND,  firft,  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained  by  the  mere  act  of  the  parties.  This  is  of  two  forts  -, 
firft,  that  which  arifes  from  the  act  of  the  injured  party  only  ; 
and,  fecondly,  that  which  arifes  from  the  joint  act  of  all  the 
parties  together  :  both  which  I  mall  confider  in  their  order. 

O  F  the  firft  fort,  or  that  which  arifes  from  the  fole  act  of  the 
injured  party,  is, 

I.  THE  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  hufband  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the  party 
himfelf,  or  any  of  thefe  his  relations,  be  forcibly  attacked  in  his 
perfon  or  property,  it  is  lawful  for  him  to  repel  force  by  force  ; 
and  the  breach  of  the  peace,  which  happens,  is  chargeable  upon 
him  only  who  began  the  affray  d.  For  the  law,  in  this  cafe,  re- 
fpects  the  paffions  of  the  human  mind  ;  and  (when  external  vio- 
lence is  offered  to  a  man  himfelf,  or  thofe  to  whom  he  bears  a 
near  connection)  makes  it  lawful  in  him  to  do  himfelf  that  im- 

*  2  Roll.  Abr.  546.    i  Hawk.  P.  C.  1  3  '  • 

A  2  mediate 
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mediate  juftice,  to  which  he  is  prompted  by  nature,  and  which 
no  prudential  motives  are  ftrong  enough  to  reftrain.  It  confiders 
that  the  future  procefs  of  law  is  by  no  means  an  adequate  remedy 
for  injuries  accompanied  with  force;  fmce  it  is  impoffible  to  fay, 
to  what  wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort 
might  be  carried,  unlefs  it  were  permitted  a  man  immediately 

?lf  mi*.  •  £*t  •»!*»*  /«^v*  A*/  to  oppofe  one  violence  with  another.  Self-defence  therefore,  as 
JJL  «**/•  £*  •  y  «*•»••  »t*v«  it  is  juftly  called  the  primary  law  of  nature,  fo  it  is  not,  neither 
»v*MiJ,  o«^»»»*««4  **jf*  can  it  be  in  fact,  taken  away  by  the  law  of  fociety.  In  the 
i  tri*-u.t*  **".  Englifli  law  particularly  it  is  held  an  excufe  for  breaches  of  the 


X^W^*AJ£  J^^ru^peace,  nay  even  for  homicide  itfelf  :     but  care  muft  be  taken, 
Stil  /**£'  '  »**»•  i-/fcst^iat  the  refiftance  does  not  exceed  the  bounds  of  mere  defence 
JSul  t~~  Iv&Ji*****  and  prevention  ;  for  then  the  defender  Avould  himfelf  become  an 


J*j*kt9  II.  RECAPTION  or  reprifal  is  another  fpecies  of  remedy  by 

the  mere  ac"l  of  the  party  injured.  This  happens,  when  any  one 
hath  deprived  another  of  his  property  in  goods  or  chattels  per- 
fonal,  or  wrongfully  detains  one's  wife,  child,  or  fervant  ;  in 
which  cafe  the  owner  of  the  goods,  and  the  hufband,  parent,  or 
mafter,  may  lawfully  claim  and  retake  them,  wherever  he  hap- 
pens to  find  themj  fo  it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace  e.  The  reafon  for  this  is  obvious  ; 
fince  it  may  frequently  happen  that  the  owner  may  have  this  only 

,  \  vy  -x  opportunity  of  doing  himfelf  juftice  :  his  goods  may  be  after- 
wards conveyed  away  or  deftroyed  ;  and  his  wife,  children,  or 
fervants,  concealed  or  carried  out  of  his  reach  ;  if  he  had  no 
fpeedier  remedy  than  the  ordinary  procefs  of  law.  If  therefore 
he  can  fo  contrive  it  as  to  gain  pofTeffion  of  his  property  again, 
without  force  or  terror,  the  law  favours  and  will  juftify  his  pro- 
ceeding. But,  as  the  public  peace  is  a  fuperior  confideration  to 
any  one  man's  private  property;  and  as,  if  individuals  were  once 
allowed  to  ufe  private  force  as  a  remedy  for  private  injuries,  all 
focial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the  weak, 
and  every  man  would  revert  to  a  ftate  of  nature;  for  thefe  reafons 

*  slnft.  134.    Hal,  Anal.  $.46. 

it 
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it  is  provided,  that  this  natural  right  of  recaption  mall  never  be 
exerted,  where  fuch  exertion  muft  occafion  ftrife  and  bodily  con- 
tention, or  endanger  the  peace  of  fociety.  If,  for  inftance,  my 
horfe  is  taken  away,  and  I  find  him  in  a  common,  a  fair,  or  a 
public  inn,  I  may  lawfully  feife  him  to  my  own  ufe  :  but  I  can- 
not juftify  breaking  open  a  private  ftable,  or  entering  on  the 
grounds  of  a  third  perfon,  to  take  him,  except  he  be  felonioufly 
ftolen '  -,  but  muft  have  recourfe  to  an  action  at  law. 

III.  A  s  recaption  is  a  remedy  given  to  the  party  himfelf,  for 
an  injury  to  his  ferfonal  property,  fo,  thirdly,  a  remedy  of  the 
fame  kind  for  injuries  to  real  property  is  by  entry  on  lands  and 
tenements,   when   another  perfon  without  any  right  has  taken 
polTeflion  thereof.    This  depends  in  fome  meafure  on  like  reafons 
with  the  former  -,    and,  like  that  too,  muft  be  peaceable  and 
without  force.    There  is  fome  nicety  required  to  define  and  dif- 
tinguifh  the  cafes,  in  which  fuch  entry  is  lawful  or  otherwife  : 
it  will  therefore  be  more  fully  confidered  in  a  fubfequent  chap- 
ter •,  being  only  mentioned  in  this  place  for  the  fake  of  regularir 
ty  and  order. 

IV.  A  FOURTH  fpecies  of  remedy  by  the  mere  act  of  the 
party  injured,  is  the  abatement,  or  removal,  of  nufances.     What 
nufances  are,  and  their  feveral  fpecies,  we  mall  find  a  more  pro- 
per place  to  enquire  under  fome  of  the  fubfequent  divifions.    At 
prefent  I  fhall  only  obferve,  that  whatfoever  unlawfully  annoys  or 
doth  damage  to  another  is  a  nufance ;  and  fuch  nufance  may  be 
abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved 
thereby,  fo  as  he  commits  no  liot  in  the  dbing  of  it E.    If  a  houfc 
or  wall  is  erected  fo  near  to  mine  that  it  flops  my  antient  lights, 
which  is  a  private  nufance,  I  may  enter  my  neighbour's  land, 
and  peaceably  pull  it  downh.    Or  if  a  new  gate  be  erected  acrofs 
the  public  highway,  which  is  a  common  nufance,  any  of  the  king's 
fubjects  paffing  that  way  may  cut  it  down,  and  deftroy  itj.   And 

f  2  Roll.  Rep.  55,  56.  208.    2  Roll.  Abr.         *  Salk.  459. 
565,  566.  i  Cro,  Car.  184, 

*  5  Rep.  ioi.    9  Rep.  55^ 
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the  reaibn  why  the  law  allows  this  private  and  fummary  method 
of  doing  one's  felf  juftice,  is  becaufe  injuries  of  this  kind,  which 
obftrucl:  or  annoy  fuch  things  as  arc  of  daily  convenience  and 
ufe,  require  an  immediate  remedy;  and  cannot  wait  for  the  flow 
progrefs  of  the  ordinary  forms  of  juftice. 

*ffcJUvi*  ^ '  ^  FIFTH  caf£»  in  which  the  law  allows  a  man  to  be  his 

"7    /  own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  dljlrein- 

ing  cattle  or  goods  for  nonpayment  of  rent,  or  other  duties ;  or, 
diftreining  another's  cattle  damagc-fea /ant,  that  is,  doing  damage, 
or  trefpafling,  upon  his  land.  The  former  intended  for  the  be- 
nefit of  landlords,  to  prevent  tenants  from  fecreting  or  withdraw- 
ing their  effects  to  his  prejudice  ;  the  latter  arifing  from  the  ne- 
cefiity  of  the  thing  itfelf,  as  it  might  otherwife  be  impofiible  at 
a  future  time  to  afcertain,  whofe  cattle  they  were  that  committed 
the  trefpafs  or  damage. 

A  s  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confequence, 
I  mall  confider  it  with  fome  minutenefs,  by  enquiring,  firft, 
for  what  injuries  a  diftrefs  may  be  taken  ;  fecondly,  what  things 
may  be  diftreined ;  and,  thirdly,  the  manner  of  taking,  difpo- 

"  '  *  n        re 

fing  of,  and  avoiding  diftrefles. 

i.  AND,  firft,  it  is  neceflary  to  premife,  that  a  diftrefs  \  dip. 
trittio,  is  the  taking  of  a  perfonal  chattel  out  of  the  pofleflion  of 
the  wrongdoer  into  the  cuftody  of  the  party  injured,  to  procure 
a  fatisfadtion  for  the  wrong  committed,  i.  The  moft  ufual  in- 
jury, for  which  a  diftrefs  may  be  taken  is  that  of  nonpayment  of 
rent.  It  was  obferved  in  a  former  volume  k  that  diftrefles  were 
incident  by  the  common  law  to  every  rent-fervice,  and  by  parti- 
cular refervation  to  rent-charges  alfo;  but  not  to  rent-feck,  till  the 
ftatute  4Geo.  II.  c.  28.  extended  the  fame  remedy  to  all  rents 
alike,  and  thereby  in  effect  abolifhed  all  material  diftin&ion  be- 
tween them.  So  that  now  we  may  lay  it  down  as  an  univerfal 

1  The  thing  itfelf  taken  by  this  procefs,     books  very  frequently  called  a  diftrefs. 
as  well  as  the  piocefs  itfelf,  is  in  our  law-         k  Book  II.  ch.  3. 

principle, 
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principle,  that  a  diftrefs  may  be  taken  for  any  kind  of  rent  in  ar- 
rear ;   the  detaining  whereof  beyond  the  day  of  payment  is  an 
injury  to  him  that  is  entitled  to  receive  it.    2.  For  neglefting  to 
do  fuit  to  the  lord's  court ',  or  other  certain  perfonal  fervice  m, 
the  lord  may  diftrein,  of  common  right.     3.  For  amercements 
in  a  court-leet  a  diftrefs  may  be  had  of  common  right,  but  not 
for  amercements  in  a  court-baron,  without  a  fpecial  prefcription 
to  warrant  it ".    4.  Another  injury,  for  which  diftreftes  may  be 
taken,  is  where  a  man  finds  beafls  of  a  ftranger  wandering  in  his 
grounds,  damage-feafant ;    that  is,  doing  him  hurt  or  damage, 
by  treading  down  his  grafs,  or  the  like;  in  which  cafe  the  owner 
of  the  foil  may  diftrein  them,  till  fatisfa<5lion  be  made  him  for 
the  injury  he  has  thereby  fuftained.     5.   Laftly,  for  feveral  duties 
and  penalties  innidted  by  fpecial  adts  of  parliament,  (as  for  aftefT- 
ments  made  by  commiffioners  of  fewers  °,  or  for  the  relief  of  the 
poor p)  remedy  by  diftrefs  and  fale  is  given ;    for  the  particulars 
of  which  we  muft  have  recourfe  to  the  ftatutes  themfelves :    re- 
marking only,  that  fuch  diflreffes q  are  partly  analogous  to  the 
antient  diftrefs  at  common  law,    as   being  repleviable  and  the 
like  ;  but  more  refembling  the  common  law  procefs  of  execution,  ' 
by  feinng  and  felling  the  goods  of  the  debtor  under  a  writ  of 
jieri  facias,  of  which  hereafter. 

2.  SEC  o  N  D  LY  ;  as  to  the  things  which  may  be  diftreined, 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule,  that 
all  chattels  perfonal  are  liable  to  be  diftreined,  unlefs  particularly 
protected  or  exempted.  Inftead  therefore  of  mentioning  what 
things  are  diftreinable,  it  will  be  eafier  to  recount  thofe  which 
are  not  fo,  with  the  reafon  of  their  particular  exemptions r.  And, 
i.  As  every  thing  which  is  diftreined  is  prefumed  to  be  the  pro- 
perty of  the  wrongdoer,  it  will  follow  that  fuch  things,  wherein 
no  man  can  have  an  abfolute  and  valuable  property  (as  dogs,  cats, 

1  Bro.  Atr.  tit.  diftreft.  15.  P  Stat.  43  Eliz.  C.  2. 

111  Co.  Litt.  46.  t  4  Burr.  589. 

-  Brownl.  36.  »  Co.  Litt.  47. 

•  Stat.  7  Ann.  c.  10, 
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rabbets,    and  all   animals  ferae  naturae*}  cannot  be  diftreined. 
Yet  if  deer  (which  we,  ferae  naturae]  are  kept  in  a  private  in- 
clofure  for  the  purpofe  of  fale  or  profit,  this  fo  far  changes  their 
nature  by  reducing  them  to  a  kind  of  ftock  or  merchandize, 
that  they  may  be  diftreined  for  rent s.      2.  Whatever  is  in  the 
.perfonal   ufe  or  occupation   of  any  man,   is  for  the  time  privi- 
leged and  protected  from  any  diftrefs  j    as  an  ax  with  which  a 
man  is  cutting  wood,    or  a  horfe  while  a  man  is  riding  him. 
But  horfes,    drawing  a  cart,    may  (cart   and   all)  be  diilreined 
for  rent-arrerej   and  alfo  if  a  horfe,    though  a  man  be  riding 
him,  be  taken  damage-feafant ,  or  trefpafiing  in  another's  grounds, 
the  horfe  notwithstanding  his  rider  may  be   diftreined  and  led 
away  to  the  pound'.     3.   Valuable  things  in  the  way  of  trade 
lhall  not  be  liable  to  diftrefs.     As  a  horfe  {landing  In  a  fmith's 
Ihop  to  be  fhoed,  or  in  a  common  inn  ;    or  cloth  at  a  taylor's 
houfe  ;  or  corn  fent  to  a  mill,  or  a  market.  For  all  thefe  are  pro- 
tected and  privileged  for  the  benefit  of  trade  ;    and  are  fuppofed 
in  common  prefumption  not  to  belong  to  the  owner  of  the  houfe, 
but  to  his  cuftomers.     But,  generally  fpeaking,  whatever  goods 
and  chattels  the  landlord  finds  upon  the  premifes,  whether  they 
in  fact  belong  to  the  tenant  or  a  ftranger,  are  diftreinable  by  him 
for  rent :   for  otherwife  a  door  would  be  opened  to  infinite  frauds 
upon  the  landlord  ;    and  the  ftranger  has  his  remedy  over  by  ac- 
tion on  the  cafe  againft  the  tenant,  if  by  the  tenant's  default  the 
chattels  are  diftreined,  fo  that  he  cannot  render  them  when  called 
upon.    With  regard  to  a  ftranger's  beafts  which  are  found  on  the 
tenant's  land,  the  following  diftindlions  are  however  taken.    If 
they  are  put  in  by  confent  of  the  owner  of  the  beafts,  they  are 
diftreinable  immediately  afterwards  for  rent-arrere  by  the  land- 
lord v.    So  alfo  if  the  ftranger's  cattle  break  the  fences,  and  com- 
mit a  trefpafs  by  coming  on  the  land,  they  are  diftreinable  im- 
mediately by  the  leffor  for  his  tenant's  rent,  as  a  punifhment  to 
the  owner  of  the  beafts  for  the  wrong  committed  through  his 
negligence ".    But  if  the  lands  were  not  fufficiently  fenced  fo  as 

5  Davis  v.  Powel.  C.  B.  H:L  I  I-G».  II.  v  Cro.  Eliz.  549. 

*  I  Sid.  440.  u  Co.  Litt.  47. 
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to  keep  out  cattle,  the  landlord  cannot  diftrein  them,  till  they 
have  been  levant  and  couchant  flevantcs  et  ciibantes)  on  the  land ; 
that  is,  have  been  long  enough  there  to  have  laid  down  and  rofe 
up  to  feed  ;  which  in  general  is  held  to  be  one  night  at  lead  : 
and  then  the  law  prefumes,  that  the  owner  may  have  notice 
whither  his  cattle  have  ftrayed,  and  it  is  his  own  negligence  not 
to  have  taken  them  away.  Yet,  if  the  lefTor  or  his  tenant  were 
bound  to  repair  the  fences  and  did  not,  and  thereby  the  cattle 
cfcaped  into  their  grounds  without  the  negligence  or  default  of  the 
owner ;  in  this  cafe,  though  the  cattle  may  have  been  levant  and 
conchant,  yet  they  are  not  diftreinable  for  rent,  till  actual  notice 
is  given  to  the  owner  that  they  are  there,  and  he  neglects  to  re- 
move them  w :  for  the  law  will  not  fuffer  the  landlord  to  take 
advantage  of  his  own  or  his  tenant's  wrong.  4.  There  are  alfo 
other  things  privileged  by  the  antient  common  law ;  as  a  man's 
tools  and  utenfils  of  his  trade,  the  ax  of  a  carpenter,  the  books 
of  a  fcholar,  and  the  like :  which  are  faid  to  be  privileged  for 
the  fake  of  the  public,  becaufe  the  taking  them  away  would 
difable  the  owner  from  ferving  the  commonwealth  in  his  ftation. 
So,  beafts  of  the  plough,  averia  carucae,  and  flieep,  are  privileged 
from  diftrefles  at  common  law  x ;  while  goods  or  other  fort  of 
beafts,  which  Bradlon  calls  catalla  otiofa,  may  be  diftreined.  But, 
as  beafts  of  the  plough  may  be  taken  in  execution  for  debt,  fo 
they  may  be  for  diftreffes  by  ftatute,  which  partake  of  the  nature 
of  executions y.  And  perhaps  the  true  reafon,  why  thefe  and  the 
tools  of  a  man's  trade  were  privileged  at  the  common  law,  was 
becaufe  the  diftrefs  was  then  merely  intended  to  compel  the  pay- 
ment of  the  rent,  and  not  as  a  fatisfadtion  for  it's  nonpayment  : 
and  therefore,  to  deprive  the  party  of  the  inftruments  and  means  of 
paying  it,  would  counteract  the  very  end  of  the  diftrefs z.  5.  No- 
thing mall  be  diftreined  for  rent,  which  may  not  be  rendered 
again  in  as  good  plight  as  when  it  was  diftreined :  for  which 
reafon  milk,  fruit,  and  the  like,  cannot  be  diftreined ;  a  diftrefs 

w  Lutw.  1580.  y  4  Burr.  589. 

*  Stat.  51  Hen.  III.  ft,  4.   &  dijtritlitne        *  Ibid.  588. 
Jcaccarii. 
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at  common  law  being  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  reftored  in  the  fame  plight  when  the  debt  is  paid.  So, 
antiently,  {heaves  or  (hocks  of  corn  could  not  be  diftreined,  be- 
caufe  fome  damage  muft  needs  accrue  in  their  removal :  but  a 
cart  loaded  with  corn  might ;  as  that  could  be  fafely  reftored. 
But  now  by  ftatute  2  W.  oc  M.  c.  5.  corn  in  (heaves  or  cocks, 
or  loofe  in  the  ftraw,  or  hay  in  barns  or  ricks,  or  otherwife,  may 
be  diftreined  as  well  as  other  chattels.  6.  Laftly,  things  fixed 
to  the  freehold  may  not  be  diftreined  ;  as  caldrons,  windows, 
doors,  and  chimneypieces  :  for  they  favour  of  the  realty.  For 
this  reafon  alfo  corn  growing  could  not  be  diftreined ;  till  the 
ftatute  ii  Geo.  II.  c.  19.  empowered  landlords  to  diftrein  corn, 
grafs,  or  other  produces  of  the  earth,  and  to  cut  and  gather 
them  when  ripe. 

L  E  T  us  next  confider,  thirdly,  how  diftrefles  may  be  taken, 
difpofed  of,  or  avoided.  And,  firft,  I  muft  premife,  that  the  law 
of  diftrefles  is  greatly  altered  within  a  few  years  laft  paft.  For- 
merly they  were  looked  upon  in  no  other  light  than  as  a  mere 
pledge  or  fecurity,  for  payment  of  rent  or  other  duties,  or  fatif- 
fadtion  for  damage  done.  And  fo  the  law  ftill  continues  with  re- 
gard to  diftrefles  of  beafts  taken  damage-feafant,  and  for  other 
caufes,  not  altered  by  ac~l  of  parliament  -,  over  which  the  dif- 
treinor  has  no  other  power  than  to  retain  them  till  fatisfsclion  is 
made.  But  diftrefles  for  rent-arrere  being  found  by  the  legifla- 
ture  to  be  the  fhorteft  and  moft  effectual  method  of  compelling 
the  payment  of  fuch  rent,  many  beneficial  laws  for  this  purpofe 
have  been  made  in  the  prefent  century  ;  which  have  much  al- 
tered the  common  law,  as  laid  down  in  our  antient  writers. 

I  N  pointing  out  therefore  the  methods  of  diftreining,  I  mail 
in  general  fuppofe  the  diftrefs  to  be  made  for  rent ;  and  remark, 
where  neceflary,  the  differences  between  fuch  diftrefs,  and  one 
taken  for  other  caufes, 

IN 
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I  N  the  firft  place  then,  all  diftrefles  muft  be  made  by  day,  un- 
lefs  in  the  cafe  of  damage-feafant ;  an  exception  being  there  al- 
lowed, left  the  beads  mould  efcape  before  they  are  taken'.  And, 
when  a  perfon  intends  to  make  a  diftrefs,  he  muft,  by  himfelf 
or  his  bailiff,  enter  on  the  demifed  premifes ;  formerly  during 
the  continuance  of  the  leafe,  but  now b  he  may  diftrein  within 
fix  months  after  the  determination  of  fuch  leafe  whereon  rent 
is  due.  If  the  leflbr  does  not  find  fufficient  diftrefs  on  the  pre- 
mifes, formerly  he  could  refort  no  where  elfe ;  and  therefore  te- 
nants, who  were  knavifh,  made  a  practice  to  convey  away  their 
goods  and  ftock  fraudulently  from  the  houfe  or  lands  demifed,  in 
order  to  cheat  their  landlords.  But  now  c  the  landlord  may  dif- 
trein any  goods  of  his  tenant,  carried  off  the  premifes  clandef- 
tinely,  wherever  he  finds  them  within  thirty  days  after,  unlefs 
they  have  been  bona  Jide  fold  for  a  valuable  confideration  :  and 
all  perfon s  privy  to,  or  afllfting  in,  fuch  fraudulent  conveyance, 
forfeit  double  the  value  to  the  landlord.  The  landlord  may  alfo 
diftrein  the  beafts  of  his  tenant,  feeding  upon  any  commons  or 
waftes,  appendant  or  appurtenant  to  the  demifed  premifes.  The 
landlord  might  not  formerly  break  open  a  houfe,  to  make  a  dif- 
trefs, for  that  is  a  breach  of  the  peace.  But  when  he  was  in  the 
houfe,  it  was  held  that  he  might  break  open  an  inner  doord :  and 
now6  he  may,  by  the  affiftance  of  the  peace  officer  of  the  pa- 
rim,  break  open  in  the  day  time  any  place,  locked  up  to  prevent 
a  diftrefs  j  oath  being  firft  made,  in  cafe  it  be  a  dwelling-houfe, 
of  a  reafonable  ground  to  fufpecl  that  goods  are  concealed  therein. 

WH  E  R  E  a  man  is  intitled  to  diftrein  for  an  intire  duty,  he 
ought  to  diftrein  for  the  whole  at  once  ;  and  not  for  part  at  one 
time,  and  part  at  another f.  But  if  he  diftreins  for  the  whole, 
and  there  is  not  fufficient  on  the  premifes,  or  he  happens  to  mif- 
take  in  the  value  of  the  thing  diftreined,  and  fo  takes  an  infuf- 

a  Co.  Litt.  142.  A  Co.  Litt.  161.    Comberb.  17. 

b  Stat.  8  Ann.  c.  14.  «  Stat.  1 1  Geo.  II.  c=  19. 

c  Stat.  8  Ann.  c.  14.    j  i  Geo.  II.  0.19.         '  :  Lutw.  1532. 
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ficient  diftrefs,  he  may  take  a  fecond  diftrefs  to  complete  hie 
remedy  s. 

DISTRESSES  muft  be  proportioned  to  the  thing  diftreined  for. 
By  the  ftatute  of  Marlbridge,  52  Hen.  III.  0.4.  if  any  man  takes 
a  great  or  unreafonable  diftrefs,  for  rent-arrere,  he  mall  be  heavily 
amerced  for  the  fame.  As  if  h  the  landlord  diftreins  two  oxen  for 
twelvepence  rent  ;  the  taking  of  both  is  an  unreafonable  diftrefs  ; 
but,  if  there  were  no  other  diftrefs  nearer  the  value  to  be  found, 
he  might  reafonably  have  diftreined  one  of  them.  But  for  homage, 
fealty,  or  fuit,  as  alfo  for  parliamentary  wages,  it  is  faid  that  no 
diftrefs  can  be  excefiiveJ.  For  as  thefe  diftrefles  cannot  be  folds 
the  owner,  upon  making  fatisfaclion,  may  have  his  chattels  again. 
The  remedy  for  excemve  diftrefles  is  by  a  fpecial  adtion  on  the 
ftatute  of  Marlbridge  ;  for  an  aclion  of  trefpafs  is  not  maintain- 
able upon  this  account,  it  being  no  injury  at  the  common  law1. 

WH  E  N  the  diftrefs  is  thus  taken,  the  next  confederation  is  the 
difpofal  of  it.  For  which  purpofe  the  things  diftreined  muft  in 
the  firft  place  be  carried  to  fome  pound,  and  there  impounded  by 
the  taker.  But,  in  their  way  thither,  they  may  be  refcued  by 
the  owner,  in  cafe  the  diftrefs  was  taken  without  caufe,  or  con- 
trary to  law  :  as  if  no  rent  be  due  ;  if  they  were  taken  upon 
the  highway,  or  the  like  ;  in  thefe  cafes  the  tenant  may  lawfully 
make  refcuek.  But  if  they  be  once  impounded,  even  though  taken 
without  any  caufe,  the  owner  may  not  break  the  pound  and  take 
them  out  ;  for  they  are  then  in  the  cuftody  of  the  law  '. 

A  POUND  (parcus,  which  fignifies  any  inclofure)  is  either 
pound-overf,  that  is,  open  overhead  ;  or  pound-covert,  that  is, 
clofe.  By  the  ftatute  i  &  2  P.  &  M.  c.  12.  no  diftrefs  of  cattle 
ean  be  driven  out  of  the  hundred  where  it  is  taken,  unlefs  to  a 


8  Cro.  Eliz.  13.     Star.  17  Car.  II.  c.  7-.  *  iVentr.io/f.  Fitzgibb.85-  4Eu 

4  Burr.  590.  k  Co.  Lite.  160,  16  1. 

k  2  Inft.  107.  '  Ibid,  47, 
'  Bro.  Abr.  t,  affife.  291,  prerogative,  98. 
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pound-overt  within  the  fame  fhire ;  and  within  three  miles  of 
the  place  where  it  was  taken.  This  is  for  the  benefit  of  the  te- 
nants, that  they  may  know  where  to  find  and  replevy  the  dif- 
trefs.  And  by  ftatute  1 1  Geo.  II.  c.  19.  which  was  made  for  the 
benefit  of  landlords,  any  perfon  diftreining  for  rent  may  turn  any 
part  of  the  premifes,  upon  which  a  diftrefs  is  taken,  into  a  pound 
pro  hac  vice,  for  fecuring  of  fuch  diftrefs.  If  a  live  diftrefs,  of 
animals,  be  impounded  in  a  common  pound-overt,  the  owner  muft 
take  notice  of  it  at  his  peril ;  but  if  in  any  fpecial  pound-overt, 
fo  conftituted  for  this  particular  purpofe,  the  diftreinor  muft  give 
notice  to  the  owner  :  and,  in  both  thefe  cafes,  the  owner,  and  not 
the  diftreinor,  is  bound  to  provide  the  beafts  with  food  and  ne- 
ceffaries.  But  if  they  be  put  in  a  pound-covert,  as  in  a  ftable  or 
the  like,  the  landlord  or  diftreinor  muft  feed  and  fuftain  them  m. 
A  diftrefs  of  houfehold-goods,  or  other  dead  chattels,  which  are 
liable  to  be  ftolen  or  damaged  by  weather,  ought  to  be  impound- 
ed in  a  pound-covert,  elfe  the  diftreinor  muft  anfwer  for  the 
conferences. 

WH  E  N  impounded,  the  goods  were  formerly,  as  was  before 
obferved,  only  in  the  nature  of  a  pledge  or  fecurity  to  compel 
the  performance  of  fatisfaction  ;  and  upon  this  account  it  hath 
been  held  n,  that  the  diftreinor  is  not  at  liberty  to  work  or  ufe  a. 
diftreined  beaft.  And  thus  the  law  ftill  continues  with  regard 
to  beafts  taken  damage-feafant,  and  diftreffes  for  fuit  or  fervices; 
which  muft  remain  impounded,  till  the  owner  makes  fatisfadlion, 
or  contefts  the  right  of  diftreining,  by  replevying  the  chattels. 
To  replevy  ( replegiare,  that  is,  to  take  "back  the  pledge)  is,  when 
a  perfon  diftreined  upon  applies  to  the  merirT  or  his  officers,  and 
has  the  diftrefs  returned  into  his  own  poffeffion  ;  upon  giving 
good  fecurity  to  try  the  right  of  taking  it  in  a  fuit  at  law,  and 
if  that  be  determined  againft  him,  to  return  the  cattle  or  goods 
once  more  into  the  hands  of  the  diftreinor.  This  is  called  a  re- 
plevin, of  which  more  will  be  faid  hereafter.  At  prefent  I  mall 
only  obferve,  that,  as  a  diftrefs  is  at  common  law  only  in  nature 

*  Co.'  Litt,  47.  »  Cro.  Jac,  i.-.S. 
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of  a  fecurity  for  the  rent  or  damages  done,  a  replevin  anfwers 
the  fame  end  to  the  diftreinor  as  the  diftrefs  itfelf ;  fmce  the 
party  replevying  gives  fecurity  to  return  the  diftrefs,  if  the  right 
be  determined  againft  him. 

TH  i  s  kind  of  diftrefs,  though  it  puts  the  owner  to  inconve- 
nience, and  is  therefore  a  punifhment  to  him,  yet,  if  he  con- 
tinues obftinate  and  will  make  no  fatisfaclion  or  payment,  it  is 
no  remedy  at  all  to  the  diftreinor.  But  for  a  debt  due  to  the 
crown,  unlefs  paid  within  forty  days,  the  diftrefs  was  always 
faleable  at  the  common  law  °.  And  for  an  amercement  impofed 
at  a  court-leet,  the  lord  may  alfo  fell  the  diftrefs  p :  partly  be- 
caufe,  being  the  king's  court  of  record,  it's  procefs  partakes  of 
the  royal  prerogative q;  but  principally  becaufe  it  is  in  the  nature 
of  an  execution  to  levy  a  legal  debt.  And,  fb  in  the  feveral 
ftatute-diftreffes,  before-mentioned,  which  are  alfo  in  the  nature 
of  executions,  the  power  of  fale  is  likewife  ufually  given,  to  ef- 
fectuate and  complete  the  remedy.  And,  in  like  manner,  by 
feveral  acts  of  parliament r,  in  all  cafes  of  diftrefs  for  rent,  if  the 
tenant  or  owner  do  not,  within  five  days  after  the  diftrefs  is  taken, 
and  notice  of  the  caufe  thereof  given  him,  replevy  the  fame  with 
fufficient  fecurity ;  the  diftreinor,  with  the  meriff  or  conftable, 
fhall  caufe  the  fame  to  be  appraifed  by  two  fworn  appraifers,  and 
fell  the  fame  towards  fatisfadlion  of  the  rent  and  charges ;  ren- 
dering the  overplus,  if  any,  to  the  owner  himfelf.  And,  by  this 
means,  a  full  and  intire  fatisfadlion  may  now  be  had  for  rent  in 
arrere,  by  the  mere  aft  of  the  party  himfelf,  viz.  by  diftrefs, 
the  remedy  given  at  common  law ;  and  fale  confequent  thereon, 
which  is  added  by  acl:  of  parliament. 

BEFORE  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  formerly 
to  make  it  a  hazardous  kind  of  proceeding  :  for,  if  any  one  ir- 

•  Bro.  Abr.  t.  fiijirefs. 71.  '  zW.&M.  0.5.  8  Ann.  0.14.  4 Geo.  II. 

P  8  Rep.  41.  c.z8.    ii  Geo.  II.  c.  19. 

•s  Bro.  ibid.    1 2  Mod.  330. 
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regularity  was  committed,  it  vitiated  the  whole,  and  made  the 
diftreinors  trefpaffors  ab  initio*.  But  now  by  the  flatute  1 1  Geo.  II. 
0.19.  it  is  provided,  that,  for  any  unlawful  act  done,  the  whole 
mall  n<)t  be  unlawful,  or  the  parties  trefpaflbrs  ab  initio ;  but 
that  the  party  grieved  mail  only  have  an  action  for  the  real 
damage  fuftained  ;  and  not  even  that,  if  tender  of  amends  is 
made  before  any  action  is  brought. 

VI.  THE  feizing  of  heriots,  when  due  on  the  death  of  a  te- 
nant, is  alfo  another  fpecies  of  felf-remedy  ;  not  much  unlike 
that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that  divilion 
of  heriots,  which  is  called  heriot-fervice,  and  is  only  a  fpecies 
of  rent,  the  lord  may  diftrein  for  this,  as  well  as  feize  :  but  for 
heriot-cuftom  (which  fir  Edward  Coke  fays',  lies  only  in  pren- 
der,  and  not  in  render)  the  lords  may  feize  the  identical  thing 
itfelf,  but  cannot  diflrein  any  other  chattel  for  it u.  The  like 
fpeedy  and  effectual  remedy,  of  feizing,  is  given  with  regard  to 
many  things  that  are  faid  to  lie  in  franchife ;  as  waifs,  wrecks, 
eftrays,  deodands,  and  the  like ;  all  which  the  perfon  entitled 
thereto  may  feize,  without  the  formal  procefs  of  a  fuit  or  action. 
Not  that  they  are  debarred  of  this  remedy  by  action  j  but  have 
alfo  the  other,  and  more  fpeedy  one,  for  the  better  affecting  their 
property ;  the  thing  to  be  claimed  being  frequently  of  fuch  a 
nature,  as  might  be  out  of  the  reach  of  the  law  before  any  ac~ 
tion  could  be  brought. 

THESE  are  the  feveral  fpecies  of  remedies,  which  may  be 
had  by  the  mere  act  of  the  party  injured.  I  mail,  next,  briefly 
mention  fuch  as  arife  from  the  joint  act  of  all  the  parties  toge- 
ther. And  thefe  are  only  two,  accord,  and  arbitration. 

I.  ACCORD,  is  a  fatisfaction  agreed  upon  between  the  party 
injuring  and  the  party  injured ;  which,  when  performed,  is  a 

'   I  Ventr.  37.  u  Cro_ 
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bar  of  all  actions  upon  this  account.  As  if  a  man  contract  to 
build  a  houfe  or  deliver  a  horfe,  and  fail  in  it ;  this  is  an  injury, 
for  which  the  fufferer  may  have  his  remedy  by  action  ;  bu"  if .  c 
party  injured  accepts  a  fum  of  money,  or  other  thing,  as  a  fatis- 
faction,  this  is  a  redrefs  of  that  injury,  and  entirely  takes  away 
the  action  w.  By  feveral  late  ftatutes,  particularly  1 1  Geo.  II. 
c.  19.  in  cafe  of  irregularity  in  the  method  of  diftreining  ;  and 
24  Geo.  II.  c.  24.  in  cafe  of  miftakes  committed  by  juftices  of 
the  peace;  even  tender  of  fufficient  amends  to  the  party  injured 
is  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  fuch 
amends  or  no. 

II.  ARBITRATION  is  where  the  parties,  injuring  and  injured, 
fubmit  all  matters  in  difpute,   concerning  any  perfonal  chattels 
or  perfonal  wrong,  to  the  judgment  of  two  or  more  arbitrators; 
who  are  to  decide  the  controverfy  :   and  if  they  do  not  agree,   it 
is  ufual  to  add,  that  another  perfon  be  called  in  as  umpire,  (im- 
peratorj  to  whofe  fole  judgment  it  is  then  referred:  or  frequently 
there  is  only  one  arbitrator  originally  appointed.    This  decifion, 
in  any  of  thefe  cafes,  is  called  an  award.    And  thereby  the  quef- 
tion  is  as  fully  determined,  and  the  right  transferred  or  fettled, 
as  it  could  have  been  by  the  agreement  of  the  parties  or  the 
judgment  of  a  court  of  juftice*.     But  the  right  of  real  property 
cannot  thus  pafs  by  a  mere  award y :    which  fubtilty  in  point  of 
form  (for  it  is  now  reduced  to  nothing  elfe)  had  it's  rife  from 
feodal  principles  ;    for,    if  this  had   been   permitted,    the  land 
might  have  been  aliened  collufively  without  the  confent  of  the 
fuperior.    Yet  doubtlefs  an  arbitrator  may  now  award  a  convey- 
ance or  a  releafe  of  lands ;    and  it  will  be  a  breach  of  the  arbi- 
tration-bond to  refufe  compliance.    For,  though  originally  the 
fubmiffion  to  arbitration  ufed  to   be  by  word,  or  by  deed,  yet 
both  of  thefe  being  revocable  in  their  nature,  it  is  now  become 
the  practice  to  enter  into  mutual  bonds,  with  condition  to  ftand 
to  the  award  or  arbitration  of  the  arbitrators  or  umpire  therein 

w  9  Rep.  79.  y  i  Roll,  Abr.  242.    i  Lord  Raym.  115. 

£  Brownl.  55.   iFreem.4io, 
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named*.  And  experience  having  fhewn  the  great  ufe  of  thefe 
peaceable  and  domefKc  tribunals,  efpecially  in  fettling  matters  of 
account,  and  other  mercantile  tranfa&ions,  which  are  difficult 
and  almoft  impoflible  to  be  adjufted  on  a  trial  at  law ;  the  legif- 
lature  has  now  eflablifhed  the  ufe  of  them,  as  well  in  contro- 
verfies  where  caufes  are  depending,  as  in  thofe  where  no  action 
is  brought,  and  which  flill  depend  upon  the  rules  of  the  common 
law:  enacting,  by  ftatute  9  &  10  W.  III.  c.  15.  that  all  mer- 
chants and  others,  who  defire  to  end  any  controverfy,  (for  which 
there  is  no  other  remedy  but  by  perfonal  adlion  or  fuit  in  equity) 
may  agree,  that  their  fubmiffion  of  the  fuit  to  arbitration  or  um- 
pirage  fhall  be  made  a  rule  of  any  of  the  king's  courts  of  record  : 
and,  after  fuch  rule  made,  the  parties  difobeying  the  award  {hall 
be  liable  to  be  punifhed,  as  for  a  contempt  of  the  court ;  unlefs 
fuch  award  fhall  be  fet  afide,  for  corruption  or  other  mifbe- 
haviour  in  the  arbitrators  or  umpire,  proved  on  oath  to  the 
court,  within  one  term  after  the  award  is  made.  And,  in  con- 
fequence  of  this  flatute,  it  is  now  become  a  confiderable  part  of 
the  bufinefs  of  the  fuperior  courts,  to  fet  afide  fuch  awards  when 
partially  or  illegally  made ;  or  to  enforce  their  execution,  when 
legal,  by  the  fame  procefs  of  contempt,  as  is  awarded  for  difo- 
bedience  to  fuch  rules  and  orders  as  are  iffued  by  the  courts 
themfelves. 

z  Append.  N°.  III.  §.6. 
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CHAPTER    THE    SECOND. 

OF    REDRESS    BY    THE    MERE    OPERATION 

OF     LAW. 


TH  E  remedies  for  private  wrongs,  which  are  effected  by  the 
mere  operation  of  law,  will  fall  within  a  very  narrow 
compafs :  there  being  only  two  inflances  of  this  fort  that  at 
prefent  occur  to  my  recollection  ;  the  one  that  of  retainer,  where 
a  creditor  is  made  executor  or  adminiftrator  to  his  debtor -,  the 
other,  in  the  cafe  of  what  the  law  calls  a  remitter. 

I.  IF  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  creditor  obtains  letters  of  admi- 
niftration  to  his  debtor -,  in  thefe  cafes  the  law  gives  him  a  re- 
medy for  his  debt,  by  allowing  him  to  retain  fo  much  as  will 
pay  himfelf,  before  any  other  creditors  whofe  debts  are  of  equal 
degree  a.  This  is  a  remedy  by  the  mere  act  of  law,  and  grounded 
upon  this  reafon  ;  that  the  executor  cannot,  without  an  apparent 
abfurdity,  commence  a  fuit  againft  himfelf  as  reprefentative  of 
the  deceafed,  to  recover  that  which  is  due  to  him  in  his  own 
private  capacity  :  but,  having  the  whole  perfonal  eftate  in  his 
hands,  fo  much  as  is  fufficient  to  anfwer  his  own  demand  is,  by 
operation  of  law,  applied  to  that  particular  purpofe.  Elfe,  by 
being  made  executor,  he  would  be  put  in  a  worfe  condition  than 

"  i  Roll.  Abr.  922.    Plowd.  543. 
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all  the  reft  of  the  world  befides.  For,  though  a  ratable  pay- 
ment of  all  the  debts  of  the  deceafed,  in  equal  degree,  is  clearly 
the  moft  equitable  method,  yet  as  every  fcheme  for  a  propor- 
tionable diftribution  of  the  aflets  among  all  the  creditors  hath 
been  hitherto  found  to  be  impracticable,  and  productive  of  more 
mifchiefs  than  it  would  remedy  j  fo  that  the  creditor  who  firfl 
commences  his  fuit  is  intitled  to  a  preference  in  payment;  it 
follows,  that  as  the  executor  can  commence  no  fuit,  he  mud 
be  paid  the  laft  of  any,  and  of  courfe  muft  lofe  his  debt,  in  cafe 
the  eftate  of  his  teftator  mould  prove  infolvent,  unlefs  he  be  al- 
lowed to  retain  it.  The  doctrine  of  retainer  is  therefore  the  ne- 
ceflary  confequence  of  that  other  doctrine  of  the  law,  the  prio- 
rity of  fuch  creditor  who  firft  commences  his  action.  But  the 
executor  fliall  not  retain  his  own  debt,  in  prejudice  to  thole  of  a 
higher  degree ;  for  the  law  only  puts  him  in  the  fame  fituation, 
as  if  he  had  fued  himfelf  as  executor,  and  recovered  his  debt  ; 
which  he  never  could  be  fuppofed  to  have  done,  while  debts  of 
a  higher  nature  fubiifted.  Neither  fliall  one  executor  be  allowed 
to  retain  his  own  debt,  in  prejudice  to  that  of  his  co-executor 
in  equal  degree  j  but  both  {hall  be  difcharged  in  proportion  b. 
Nor  mail  an  executor  of  his  own  wrong  be  in  any  cafe  permitted 
to  retain  c. 

II.  REMITTER  is  where  he,  who  hath  the  true  property  or 
jus  proprietatis  in  lands,  but  is  out  of  pofTeffion  thereof  and  hath 
no  right  to  enter  without  recovering  poflefiion  in  an  action,  hath 
afterwards  the  freehold  caft  upon  him  by  fome  fubfequent,  and 
of  courfe  defective,  title  :  in  this  cafe  he  is  remitted,  or  fent 
back,  by  operation  of  law,  to  his  antient  and  more  certain  titled. 
The  right  of  entry,  which  he  hath  gained  by  a  bad  title,  fliall  be 
ipfo  faSlo  annexed  to  his  own  inherent  good  one;  and  his  defeafible 
eftate  fliall  be  utterly  defeated  and  annulled,  by  the  inflantaneous 
act  of  law,  without  his  participation  or  confentV  As  if  A  dif- 
teifes  B,  that  is,  turns  him  out  of  pofleflion,  and  dies  leaving  a 

k  Viner.  Abr.  t.  Executors.  D.  2.  *  Litt.  §.  659. 
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fon  C  ;  hereby  the  eftate  defcends  to  C  the  fon  of  A,  and  B  is 
barred  from  entering  thereon  till  he  proves  his  right  in  an  ac- 
tion :  now,  if  afterwards  C  the  heir  of  the  difleifor  makes  a  leafe 
for  life  to  D,  with  remainder  to  B  the  difleifee  for  life,  and  D 
dies  j  hereby  the  remainder  accrues  to  B,  the  difleifee  :  who 
thus  gaining  a  new  freehold  by  virtue  of  the  remainder,  which 
is  a  bad  title,  is  by  aft  of  law  remitted,  or  in  of  his  former 
and  furer  eftate f.  For  he  hath  hereby  gained  a  new  right  or. 
pofleffion,  to  which  the  law  immediately  annexes  his  antient 
right  of  propriety. 

I  F   the  fubfequent  eftate,  or  right  of  pofleffion,  be  gained  by 
a  man's  own  act  or  confent,  as  by  immediate  purchafe  being  of 
full  age,  he  (hall  not  be  remitted.     For  the  taking  fuch  fubfe- 
quent eflate  was  his  own  folly,  and  {hall  be  looked  upon  as  a 
waiver  of  his  prior  right g.    Therefore  it  is  to  be  obferved,  that 
to  every  remitter  there  are  regularly  thefe  incidents  ;   an  antient 
right,  and  a  new  defeafible  eftate  of  freehold,  uniting  in  one  and 
the  fame  perfon  j   which  defeafible  eftate  muft  be  caft  upon  the 
tenant,  not  gained  by  his  own  act  or  folly.    The  reafon  given  by 
Littleton11,  why  this  remedy,  which  operates  filently  and  by  the 
mere  act  of  law,  was  allowed,  is  fomewhat  fimilar  to  that  given 
in  the  preceding  article ;  becaufe  otherwife  he  who  hath  right 
would  be  deprived  of  all  remedy.     For  as  he  himfelf  is  the  per- 
fon in  pofleffion  of  the  freehold,  there  is  no  other  perfon  againft 
whom  he  can  bring  an  action,  to  eftablifh  his  prior  right.     And 
for  this  caufe  the  law  doth  adjudge  him  in  by  remitter  j   that  is, 
in  fuch  plight  as  if  he  had  lawfully  recovered  the  fame  land  by 
fuit.     For,  as  lord  Bacon  obferves ',  the  benignity  of  the  law  is 
fuch,  as  when,  to  preferve  the  principles  and  grounds  of  law, 
it  depriveth  a  man  of  his  remedy  without  his  own  fault,  it  will 
rather  put  him  in  a  better  degree  and  condition  than  in  a  worfe. 
Nam  quod  remedio  deflituitur,  ipfa  re  valet ;  Ji  culpa  abfit.     But 
there  mail  be  no  remitter  to  a  right,   for  which  the  party  has 

'  Finch.  L.  ig|.    Litt.  §.683.  h§.66i. 

*  Co.  Litt.  34,8.  350.  '  Elero.  c.  9, 
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no  remedy  by  adlion  k  :  as  if  the  iflue  in  tail  be  barred  by  the 
fine  or  warranty  of  his  anceftor,  and  the  freehold  is  afterwards 
cart  upon  him  ;  he  {hall  not  be  remitted  to  his  eftate  tail ' :  for 
the  operation  of  the  remitter  is  exadtly  the  fame,  after  the  union 
of  the  two  rights,  as  that  of  a  real  action  would  have  been  be- 
fore it.  As  therefore  the  iffue  in  tail  could  not  by  any  adtion 
have  recovered  his  antient  eftate,  he  fhall  not  recover  it  by  re- 
mitter. 

AND  thus  much  for  thefe  extrajudicial  remedies,  as  well  for 
real  as  perfonal  injuries,  which  are  furnimed  by  the  law,  where 
the  parties  are  fo  peculiarly  circumftanced,  as  not  to  be  able  to 
apply  for  redrefs  in  the  ufual  and  ordinary  methods  to  the  courts 
of  public  juftice. 

k  Co.  Litt.  349.  !  Moor,  n  j.    i  And.  286. 
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CHAPTER    THE     THIRD. 

OF       COURTS        IN       GENERAL. 


THE  next,  and  principal,  object  of  our  enquiries  is  the  re- 
drefs  of  injuries  by  fuit  in  courts  :  wherein  the  act  of  the 
parties  and  the  act  of  law  co-operate  ;  the  act  of  the  parties 
being  neceflary  to  fet  the  law  in  motion,  and  the  procefs  of  the 
law  being  in  general  the  only  inftrument,  by  which  the  parties 
are  enabled  to  procure  a  certain  and  adequate  redrefs. 

AND  here  it  will  not  be  improper  to  obferve,  that  although, 
in  the  feveral  cafes  of  redrefs  by  the  act  of  the  parties  mentioned 
in  a  former  chapter3,  the  law  allows  an  extrajudicial  remedy, 
yet  that  does  not  exclude  the  ordinary  courfe  of  juftice  :  but  it 
is  only  an  additional  weapon  put  into  the  hands  of  certain  per- 
fons  in  particular  inftances,  where  natural  equity  or  the  peculiar 
circumftances  of  their  lituation  required  a  more  expeditious  re- 
medy, than  the  formal  procefs  of  any  court  of  judicature  can  fur- 
nifh.  Therefore,  though  I  may  defend  myfelf,  or  relations,  from 
external  violence,  I  yet  am  afterwards  entitled  to  an  action  of 
aflault  and  battery :  though  I  may  retake  my  goods  if  I  have  a 
fair  and  peaceable  opportunity,  this  power  of  recaption  does  not 
debar  me  from  my  action  of  trover  or  detinue  :  I  may  either 
enter  on  the  lands,  on  which  I  have  a  right  of  entry,  or  may 
demand  pofTeffion  by  a  real  action  :  I  may  either  abate  a  nufance 
by  my  own  authority,  or  call  upon  the  law  to  do  it  for  me  :  I 
may  diftrein  for  rent,  or  have  an  action  of  debt  at  my  own  option : 

3  ch.  i. 
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if  I  do  not  diftrein  my  neighbours  cattle  damage-feafant,  I  may 
compel  him  by  action  of  trefpafs  to  make  me  a  fair  fatisfaction : 
if  a  heriot,  or  a  deodand,  be  withheld  from  me  by  fraud  or  force, 
I  may  recover  it  though  I  never  feized  it.    And  with  regard  to 
accords  and  arbitrations,  thefe,  in  their  nature  being  merely  an 
agreement  or  compromiie,  moil  indifputably  fuppofe  a  previous 
right  of  obtaining  redrefs  fome  other  way,  which  is  given  up 
by  fuch  agreement.    But  as  to  remedies  by  the  mere  operation  of 
law,  thofe  are  indeed  given,  becaufe  no  remedy  can  be  miniftred 
by  fuit  or  action,  without  running  into  the  palpable  abfurdity  of 
a  man's  bringing  an  action  againft  himfelf :   the  two  cafes  wherein 
they  happen  being  fuch,  wherein  the  only  poflible  legal  remedy 
would  be  directed  againft   the  very  perlbn  himfelf  who  feeks 
relief. 

I  N  all  other  cafes  it  is  a  general  and  iridifputable  rule,  that 
where  there  is  a  legal  right,  there  is  alfo  a  legal  remedy,  by  fuit 
or  action  at  law,  whenever  that  right  is  invaded.  And,  in  treat- 
ing of  thefe  remedies  by  fuit  in  courts,  I  ihall  purfue  the  follow- 
ing method  :  firft,  I  fhall  confider  the  nature  and  feveral  fpecies 
of  courts  of  juftice :  and,  fecondly,  I  (hall  point  out  in  which 
thefe  courts,  and  in  what  manner,  the  proper  remedy  may  be 
had  for  any  private  injury}  or,  in  other  words,  what  injuries  are 
cognizable,  and  how  redrafted,  in  each  refpective  fpecies  of 
courts. 

FIRST  then,  of  courts  of  juftice.  And  herein  we  will  con- 
fider, firft,  their  nature  and  incidents  in  general  ;  and,  then, 
the  feveral  fpecies  of  them,  erected  and  acknowledged  by  the 
laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  juftice  is  judi- 
cially adminiftred b.  And,  as  by  our  excellent  conftitution  the 
fole  executive  power  of  the  laws  is  vefted  in  the  perfon  of  the 
king,  it  will  follow  that  all  courts  of  juftice,  which  are  the  me- 

b  Co,  Litt.  58. 

dium 
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dium  by  which  lie  administers  the  laws,  are  derived  from  the 
power  of  the  crown c.  For  whether  created  by  act  of  parlia- 
ment, letters  patent,  or  prefcription,  (the  only  methods  of  erect- 
ing a  new  court  of  judicature  d)  the  kings  confent  in  the  two 
former  is  expreiHy,  and  in  the  latter  impliedly,  given.  In  all 
thefe  courts  the  king  is  fuppofed  in  contemplation  of  law  to  be 
always  prefent ;  but  as  that  is  in  fact  impoffible,  he  is  there  re- 
prefented  by  his  judges,  whole  power  is  only  an  emanation  of 
the  royal  prerogative. 

FOR  the  more  fpeedy,  univerfal,  and  impartial  administration 
of  juftice  between  fubject  and  fubject,  the  law  hath  appointed  a 
prodigious  variety  of  courts,  fome  with  a  more  limited,  others 
with  a  more  extenfive  jurifdiction  -,  fome  conftituted  to  enquire 
only,  others  to  hear  and  determine ;  fome  to  determine  in  the 
firft  inftance,  others  upon  appeal  and  by  way  of  review.  All 
thefe  in  their  turns  will  be  taken  notice  of  in  their  refpective 
places  :  and  I  (hall  therefore  here  only  mention  one  distinction, 
that  runs  throughout  them  all ;  viz.  that  fome  of  them  are  courts 
of'  record,  others  not  of  record.  A  court  of  record  is  that  where 
the  acts  and  judicial  proceedings  are  enrolled  in  parchment  for  a 
perpetual  memorial  and  teftimony  :  which  rolls  are  called  the 
records  of  the  court,  and  are  of  fuch  high  and  fupereminent  au- 
thority, that  their  truth  is  not  to  be  called  in  queftion.  For  it 
is  a  fettled  rule  and  maxim  that  nothing  (hall  be  averred  againfl 
a  record,  nor  fhall  any  plea,  or  even  proof,  be  admitted  to  the 
contrary e.  And  if  the  exigence  of  a  record  be  denied,  it  fhall 
be  tried  by  nothing  but  itfelf ;  that  is,  upon  bare  infpection 
whether  there  be  any  any  fuch  record  or  no ;  elfe  there  would 
be  no  end  of  difputes.  But  if  there  appear  any  miftake  of  the 
clerk  in  making  up  fuch  record,  the  court  will  direct  him  to 
amend  it.  All  courts  of  record  are  the  king's  courts,  in  right 
of  his  crown  and  royal  dignity  f,  and  therefore  no  other  court 
hath  authority  to  fine  or  imprifon  j  fo  that  the  very  erection  of 

e  See  book  I.  ch.  7.  c  Ibid. 

d  Co.  Litt.  260.  f  Finch.  £.231. 

a  new 
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a  new  jurifdidlion  with  power  of  fine  or  imprisonment  makes  it 
inftantly  a  court  of  record  z.  A  court  not  of  record  is  the  court 
of  a  private  man,  whom  the  law  will  not  intruft  with  any  dif- 
cretionary  power  over  the  fortune  or  liberty  of  his  fellow-fubjedls. 
Such  are  the  courts-baron  incident  to  every  manor,  and  other  in- 
ferior jurifdictions  :  where  the  proceedings  are  not  enrolled  or 
recorded  ;  but,  as  well  their  exigence  as  the  truth  of  the  matters 
therein  contained  (hall,  if  difputed,  be  tried  and  determined  by 
a  jury.  Thefe  courts  can  hold  no  plea  of  matters  cognizable  by 
the  common  law,  unlefs  under  the  value  of  40 s ;  nor  of  any 
forcible  injury  whatfoever,  not  having  any  procefs  to  arrefl  the 
perfon  of  the  defendant h. 

I  N  every  court  there  muft  be  at  leaft  three  constituent  parts, 
the  afhr,  reus,  and  judex  :  the  affor,  or  plaintiff,  who  com- 
plains of  an  injury  done  ;  the  reus,  or  defendant,  who  is  called 
upon  to  make  fatisfadlion  for  it ;  and  the  judex  or  judicial  power, 
which  is  to  examine  the  truth  of  the  fadr.,  to  determine  the  law 
arifing  upon  that  fact,  and,  if  any  injury  appears  to  have  been 
done,  to  afcertain  and  by  it's  officers  to  apply  the  remedy.  It 
is  alfo  ufual  in  the  fuperior  courts  to  have  attorneys,  and  advo- 
cates or  counfel,  as  affiflants. 

AN  attorney  at  law  anfwers  to  the  procurator,  or  proctor, 
of  the  civilians  and  canonifls'.  And  he  is  one  who  is  put  in 
the  place,  Head,  or  turn  of  another,  to  manage  his  matters  of 
law.  Formerly  every  fuitor  was  obliged  to  appear  in  perfon,  to 
profecute  or  defend  his  fuit,  (according  to  the  old  Gothic  con- 
fUtution  k)  unlefs  by  fpecial  licence  under  the  king's  letters  pa- 
tent '.  This  is  ftill  the  law  in  criminal  cafes.  And  an  idiot  can- 
not to  this  day  appear  by  attorney,  but  in  perfon  m  ;  for  he  hath 
not  difcretion  to  enable  him  to  appoint  a  proper  fubftitute  :  and 

8  Salk.  200.     12  Mod.  388.  '" eliquiSas  fartilus  atornati  nuncupantur.'" 
h  2  Inft.  311.  k  Stiernhook  de  jure  Goth.  /.i.e.  6. 

'  Pope  Boniface  VIII,  in  6  Decretal,  1.  3.          '  F.  N.  B.  25. 
t.  16.  §.  3.   fpeaks  of  "  frocuratoriitiis,  qui  in          m  Itici.  2^. 
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upon  his  being  brought  before  the  court  in  fo  defencelefs  a  con- 
dition, the  judges  are  bound  to  take  care  of  his  interefts,  and 
they  fhall  admit  the  beft  plea  in  his  behalf  that  any  one  prefent 
can  fuggeft  n.  But,  as  in  the  Roman  law  "  cum  olim  in  ufu  fuijftt, 
"  alter ius  nomine  agi  non  pojjc,  fed,  qitia  hoc  non  minimam  incommo- 
"  ditatem  habebat,  coeperunt  homines  per  procuratores  litigare0," 
fo  with  us,  upon  the  fame  principle  of  convenience,  it  is  now 
permitted  in  general,  by  divers  antient  ftatutes,  whereof  the  firfl 
is  flatute  Well.  2.  c.  10.  that  attorneys  may  be  made  to  profe- 
cute  or  defend  any  action  in  the  abfence  of  the  parties  to  the 
fuit.  Thefe  attorneys  are  now  formed  into  a  regular  corps ;  they 
are  admitted  to  the  execution  of  their  office  by  the  fuperior  courts 
of  Weftminfter-hall ;  and  are  in  all  points  officers  of  the  refpec- 
tive  courts  in  which  they  are  admitted  :  and,  as  they  have  many 
privileges  on  account  of  their  attendance  there,  fo  they  are  pecu- 
liarly fubject  to  the  cenfure  and  animadverfion  of  the  judges.  No 
man  can  practife  as  an  attorney  in  any  of  thofe  courts, but  fuch  as  is 
admitted  and  fworn  an  attorney  of  that  particular  court :  an  attor- 
ney of  the  court  of  king's  bench  cannot  practice  in  the  court  of 
common  pleas  ;  nor  vice  verfa.  To  practice  in  the  court  of 
chancery  it  is  alfo  necefTary  to  be  admitted  a  folicitor  therein  : 
and  by  the  ftatute  22  Geo.  II.  c.  46.  no  perfon  fhall  act  as  an 
attorney  at  the  court  of  quarter  feffions,  but  fuch  as  has  been  re- 
gularly admitted  in  fome  fuperior  court  of  record.  So  early  as 
the  flatute  4  Hen.  IV.  c.  18.  it  was  enacted,  that  attorneys  fhould 
be  examined  by  the  judges,  and  none  admitted  but  fuch  as  were 
virtuous,  learned,  and  fworn  to  do  their  duty.  And  many  fub- 
fequent  ftatutes p  have  laid  them  under  farther  regulations. 

O  F  advocates,  or  (as  we  generally  call  them)  counfel,  there 
are  two  fpecies  or  degrees ;  barriflers,  and  ferjeants.  The  for- 
mer are  admitted  after  a  coniiderable  period  of  fludy,  or  at  leaft 
flanding,  in  the  inns  of  court q  3  and  are  in  our  old  books  fliled 

n  Bro.  Air.  t.  idem.  I.  p  3jac.I.  c.;.   12  Geo.  I.  0.29.  iGeo.II. 

•  Inft.\.  tit.  10.  C.  23.  22  Geo.  II.  0.46.    23  Geo.  II.  c.  26. 

s  See  vol.  I.  introd,   J.  i. 
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apprentices,  apprenticii  ad  kgem,  being  looked  upon  as  merely 
learners,  and  not  qualified  to  execute  the  full  office  of  an  advo- 
cate till  they  were  iixteen  years  (landing  ;  at  which  time,  ac- 
cording to  Fortefcue  r,  they  might  be  called  to  the  ftate  and  de- 
gree of  ferjeants,  or  fervientes  ad  legem.  How  antient  and  ho- 
nourable this  ftate  and  degree  is,  the  form,  fplendor,  and  profits 
attending  it,  have  been  fo  fully  difplayed  by  many  learned  wri- 
ters s,  that  they  need  not  be  here  enlarged  on.  I  mail  only  ob- 
ferve,  that  ferjeants  at  law  are  bound  by  a  folemn  oath1  to  do 
their  duty  to  their  clients :  and  that  by  cuftom"  the  judges  of 
the  courts  of  Weftminfler  are  always  admitted  into  this  vener- 
able order,  before  they  are  advanced  to  the  bench ;  the  original 
of  which  was  probably  to  qualify  tho  fuifnc  barons  of  the  ex- 
chequer to  become  juftices  of  afiife,  according  to  the  exigence 
of  the  ftatute  of  14  Edw.  III.  c.  16.  From  both  thefe  degrees 
fome  are  ufually  felecled  to  be  his  majefty's  counfel  learned  in 
the  law  ;  the  two  principal  of  whom  are  called  his  attorney,  and 
folicitor,  general.  The  firft  king's  counfel,  under  the  degree  of 
ferjeant,  was  fir  Francis  Bacon,  who  was  made  fo  honoris  caufa, 
without  either  patent  or  fee  w  ;  fo  that  the  firft  of  the  modern 
order  (who  are  now  the  fworn  fervants  of  the  crown,  with  a 
ftanding  falary)  feems  to  have  been  fir  Francis  North,  afterwards 
lord  keeper  of  the  great  feal  to  king  Charles  II  *.  Thefe  king's 
counfel  anfwer  in  fome  meafure  to  the  advocates  of  the  revenue, 
advocati  jifci,  among  the  Romans.  For  they  muft  not  be  em- 
ployed in  any  caufe  againft  the  crown  without  fpecial  licence  ; 
in  which  reftridlion  they  agree  with  the  advocates  of  the  fife  y  : 
but  in  the  imperial  law  the  prohibition  was  carried  ftill  farther, 
and  perhaps  was  more  for  the  dignity  of  the  fovereign  j  for,  ex- 
cepting fome  peculiar  caufes,  the  fifcal  advocates  were  not  per- 
mitted to  be  at  all  concerned  in  private  fuits  between  fubjecl  and 

T  de  LL.  c.  50.  "  of  ferjeant  at  law." 

s  Fortefc.  Hid.    ic  Rep.  pref.    Dugdal.  '  2  hilt.  214. 

Orlg.    Jurid.     To   \vhich    may    be   added  "  Fortcic.  c.  50. 

a  traft  by  the  late  ferjeant  Wynne,   printed  w  See  his  letters.  256. 

in  1765,  imitied,   "  obfervations  touching  *  See  his  life  by  Ro^er  North.  37. 

"the  antiquity  and   dignity  of  the  degree  1  Cad.  z.  o.  I . 

D  2  fubjeaz. 
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fubjedt  z.  A  cuflom  has  of  late  years  prevailed  of  granting  let- 
ters patent  of  precedence  to  fuch  barrifters,  as  the  crown  thinks 
proper  to  honour  with  that  mark  of  distinction  :  whereby  they 
are  intitled  to  fuch  rank  and  pre-audience3  as  are  afligned  in  their 
refpective  patents ;  fometimes  next  after  the  king's  attorney  ge- 
neral, but  ufually  next  after  his  majefty's  counfel  then  being. 
Thefe  (as  well  as  the  queen's  attorney  and  folicitor  general b)  rank 
promifcuoufly  with  the  king's  counfel,  and  together  with  them 
fit  within  the  bar  of  the  refpective  courts :  but  receive  no  fala- 
ries,  and  are  not  fworn ;  and  therefore  are  at  liberty  to  be  re- 
tained in  caufes  againft  the  crown.  And  all  other  ferjeants  and 
barrifters  indifcriminately  (except  in  the  court  of  common  pleas 
where  only  ferjeants  are  admitted)  may  take  upon  them  the  pro- 
tection and  defence  of  any  fuitors,  whether  plaintiff  or  defend- 
ant ;  who  are  therefore  called  their  clients,  like  the  dependants 
upon  the  antient  Roman  orators.  Thofe  indeed  practifed  gratis., 
for  honour  merely,  or  at  moft  for  the  fake  of  gaining  influence  : 
and  fo  likewife  it  is  eftablifhed  with  us c,  that  a  counfel  can 
maintain  no  action  for  his  fees ;  which  are  given,  not  as  locatis 
vel  conduflio,  but  as  quiddam  honorarium ;  not  as  a  falary  or  hire, 
but  as  a  mere  gratuity,  which  a  counfellor  cannot  demand  with- 
out doing  wrong  to  his  reputation  d  :  as  is  alfo  laid  down  with 
regard  to  advocates  in  the  civil  law  %  whofe  honorarium  was  di- 
rected by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten 

'•*  Cod.  2.  ".  13.  7.  The  king's  counfel,  with  the  queen's 

*  Pre-audience  in  the  courts  is  reckoned  attorney  and  folicitor. 

of  fo  much  confequence,  that  it  may  not  be  8.  Serjeants  at  law. 

amifs  to  fubjoin  a  fhort  table  of  the  prece-  9.  The  recorder  of  London. 

dence  which    ufually  obtains   among    the  10.  Advocates  of  the  civil  law. 

praftifers.  1 1  •  Barrifters. 

1.  The  king's  premier  ferjeant,  (fo  con-  In  the  court  of  exchequer  two  of  the  moft 

ftituted  by  fpecial  patent.)  experienced  barrifters,   called  the  /0/?-man 

2.  The   king's   antient  ferjeant,    or   the     and  the  /«£-man,  (from  the  places  in  which 

eldeft  among  the  king's  ferjeants.  they  fit)  have  alfo  a  precedence  in  motions, 

3.  The  king's  advocate  general.  b  Seld.  tit.  hon.  I.  6.7. 

4.  The  king's  attorney  general.  c  Davis  pref.  22.    I  Chan.  Rep.  38. 

5.  The  king's  folicitor  general.  d  Davis.  23. 

6.  The  king's  ferjeants.  r  Ff.  1 1,  6.  I. 

thoufand 
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thoufand  feflerces,  or  about  80  /.  of  Englifh  money  f.  And,  in 
order  to  encourage  due  freedom  of  fpeech  in  the  lawful  defence 
of  their  clients,  and  at  the  fame  time  to  give  a  check  to  the  un- 
feemly  licentioufnefs  of  proftitute  and  illiberal  men  (a  few  of 
whom  may  fometimes  infinuate  themfelves  even  into  the  moft 
honourable  profeffions)  it  hath  been  holden  that  a  counfel  is  not 
anfwerable  for  any  matter  by  him  fpoken,  relative  to  the  caufe  in 
hand,  and  fuggefted  in  his  client's  instructions ;  although  it  fhould 
reflect  upon  the  reputation  of  another,  and  even  prove  abfolutely 
groundlefs :  but  if  he  mentions  an  untruth  of  his  own  inven- 
tion, or  even  upon  inftructions  if  it  be  impertinent  to  the  caufe 
in  hand,  he  is  then  liable  to  an  action  from  the  party  injured6. 
And  counfel  guilty  of  deceit  or  collufion  are  punifhable  by  the 
ftatute  Weftm.  j.  3Edw.  I.  c.a8.  with  imprifonment  for  a  year 
and  a  day,  and  perpetual  lilence  in  the  courts :  a  punifhrnent  ftill 
fometimes  inflicted  for  grofs  mifdemefnors  in  practice  h. 

1  Tac.  ana.  /.it.  h  Raym.  376. 

*  Cro.  Ja-c.  90. 
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CHAPTER    THE    FOURTH. 

OF   THE    PUBLIC   COURTS  OF   COMMON 
L-AW     AND     EQJJITY. 


WE  are  next  to  confider  the  feveral  fpecies  and  diftinftions 
of  courts  of  juftice,  which  are  acknowleged  and  ufed  in 
this  kingdom.  And  thefe  are  either  fuch  as  are  of  public  and 
general  jurifdidtion  throughout  the  whole  realm  ;  or  fuch  as  are 
only  of  a  private  and  fpecial  jurifdiction  in  fome  particular  parts 
of  it.  Of  the  former  there  are  four  forts  ;  the  univerfally  efta- 
blifhed  courts  of  common  law  and  equity  ;  the  ecclefiaftical 
courts  ;  the  courts  military ;  and  courts  maritime.  And  firft  of 
fuch  public  courts  as  are  courts  of  common  law  or  equity. 

THE  policy  of  our  antient  conftitution,  as  regulated  and  ef- 
tablifhed  by  the  great  Alfred,  was  to  bring  juftice  home  to  every 
man's  door,  by  conftituting  as  many  courts  of  judicature  as  there 
are  manors  and  townfhips  in  the  kingdom  ;  wherein  injuries  were 
redreffed  in  an  eafy  and  expeditious  manner,  by  the  fuffrage  of 
neighbours  and  friends.  Thefe  little  courts  however  communi- 
cated with  others  of  a  larger  jurifdiclion,  and  thofe  with  others 
of  a  ftill  greater  power  ;  afcending  gradually  from  the  loweft  to 
the  fupreme  courts,  which  were  refpeclively  conftituted  to  cor- 
rect the  errors  of  the  inferior  ones,  and  to  determine  fiich  caufes 
as  by  reafon  of  their  weight  and  difficulty  demanded  a  more  fo- 
lemn  difcuffion.  The  courfe  of  juftice  flowing  in  large  ftreams 

from 
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from  the  king,  as  the  fountain,  to  his  fuperior  courts  of  record  j 
and  being  then  fubdivided  into  Smaller  channels,  till  the  whole 
and  every  part  of  the  kingdom  were  plentifully  watered  and  re- 
freShed.  An  institution  that  Seems  highly  agreeable  to  the  dic- 
tates of  natural  reafon,  as  well  as  of  more  enlightened  policy; 
being  equally  Similar  to  that  which  prevailed  in  Mexico  and  Peru 
before  they  were  difcovered  by  the  Spaniards;  and  that  which 
was  eftabliShed  in  the  JewiSh  republic  by  Mofes.  In  Mexico  each 
town  and  province  had  it's  proper  judges,  who  heard  and  decided 
caufes,  except  when  the  point  in  litigation  was  too  intricate  for 
their  determination  ;  and  then  it  was  remitted  to  the  Supreme 
court  of  the  empire,  eStabliShed  in  the  capital,  and  confiSting 
of  twelve  judges3.  Peru,  according  to  GarcilaSTo  de  Vega  (an 
historian  defcended  from  the  antient  Incas  of  that  country)  was 
divided  into  fmall  districts  containing  ten  families  each,  all  re- 
giftred,  and  under  one  magistrate ;  who  had  authority  to  decide 
little  differences  and  puniSh  petty  crimes.  Five  of  thefe  compo- 
fed  a  higher  clafs  or  ffty  families ;  and  two  of  thefe  laSt  com- 
pofed  another  called  a  hundred.  Ten  hundreds  constituted  the  lar- 
geft  division, confiSting  of  a  thoufand  families;  and  eachdivifion  had 
it's  feparate  judge  or  magistrate,  with  a  proper  degree  of  Subor- 
dination b.  In  like  manner  we  read  of  MoSes  ;  that,  finding  the 
f6le  administration  of  juStice  too  heavy  for  him,  he  "  chofe  able 
"  men  out  of  all  Ifrael,  fuch  as  feared  God,  men  of  truth,  hating 
"  covetoufnefs ;  and  made  them  heads  over  the  people,  rulers 
"  of  thoufands,  rulers  of  hundreds,  rulers  of  fifties,  and  rulers  of 
*'  tens  :  and  they  judged  the  people  at  all  feafons ;  the  hard  caufes 
"  they  brought  unto  Mofes,  but  every  fmall  matter  they  judged 
«'  themfelves  c."  Thefe  inferior  courts,  at  leaSt  the  name  and 
form  of  them,  Still  continue  in  our  legal  constitution  :  but  as 
the  fuperior  courts  of  record  have  in  practice  obtained  a  concur- 
rent original  jurifdict ion  with  thefe;  and  as  there  is  befides  a  power 
of  removing  plaints  or  actions  thither  from  all  the  inferior  ju- 
rifdidions ;  upon  thefe  accounts  (among  others)  it  has  happened, 

a  Mod.  Un.  Hift.  xxxviii.  469.  '  Excd.  c.  18. 

b  Ibid,  xxxix.  1 4, 
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that  thefe  petty  tribunals  have  fallen  into  decay,  and  almoft  into 
oblivion  :  whether  for  the  better  or  the  worfe,  may  be  matter 
of  fome  fpeculation  ;  when  we  confider  on  the  one  hand  the  en- 
creafe  of  expenfe  and  delay,  and  on  the  other  the  more  upright 
and  impartial  decilion,  that  follow  from  this  change  of  jurifdic- 
tion. 

THE  order  I  (hall  obferve  in  difcourfing  on  thefe  feveral  courts, 
conftituted  for  the  redrefs  of  civil  injuries,  (for  with  thofe  of  a 
jurifilidtion  merely  criminal  I  mall  not  at  prefent  concern  my- 
lelf)  will  be  by  beginning  with  the  loweft,  and  thofe  whofe  ju- 
rifdiclion,  though  public  and  generally  difperfed  throughout  the 
kingdom,  is  yet,  (with  regard  to  each  particular  court)  confined 
to  very  narrow  limits;  and  fo  afcending  gradually  to  thofe  of 
the  mofl  extenlive  and  tranfcendent  power. 

I.  T  H  E  loweft,  and  at  the  fame  time  the  moft  expeditious, 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
piepoudre,  curia  pcdis  pufoerizati  :  fo  called  from  the  dufly  feet  of 
the  fuitors ;  or  according  to  fir  Edward  Coke  d,  becaufe  juftice 
is  there  done  as  fpeedily  as  duft  can  fall  from  the  foot.  Upon 
the  fame  principle  that  juftice  among  the  Jews  was  adminiftred 
in  the  gate  of  the  city  e,  that  the  proceedings  might  be  the  more 
fpeedy,  as  well  as  public.  But  the  etymology  given  us  by  a 
learned  modern  writer f  is  much  more  ingenious  and  fatisfactory ; 
it  being  derived,  according  to  him,  from  pled puldreaux  a  ped- 
lar, in  old  french,  and  therefore  fignifying  the  court  of  fuch 
petty  chapmen  as  refort  to  fairs  or  markets.  It  is  a  court  of  re- 
cord, incident  to  every  fair  and  market ;  of  which  the  fteward 
of  him,  who  owns  or  has  the  toll  of  the  market,  is  the  judge. 
It  was  inftituted  to  adminifter  juftice  for  all  injuries  done  in  that 
very  fair  or  market,  and  not  in  any  preceding  one.  So  that  the 
injury  muft  be  done,  complained  of,  heard,  and  determined, 
within  the  compafs  of  one  and  the  fame  day.  The  court  hath 

d  4  Inft.  272,  f  Barrington's  obfervat.  on  the  flat.  337. 
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cognizance  of  all  matters  that  can  poffibly  arife  within  the  pre- 
cindt  of  that  fair  or  market;  and  the  plaintiff  muft  make  oath 
that  the  caufe  of  an  action  arofe  there  s.  From  this  court  a  writ  of 
error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Weftmin- 
fler  h.  The  reafon  of  it's  inftitution  feems  to  have  been,  to  do 
juftice  expeditioufly  among  the  variety  of  perfons,  that  refort  from 
diftant  places  to  a  fair  or  market  :  lince  it  is  probable  that  no 
other  inferior  court  might  be  able  to  ferve  it's  procefs,  or  execute 
it's  judgements,  on  both  or  perhaps  either  of  the  parties  ;  and 
therefore,  unlefs  this  court  had  been  creeled,  the  complaint  muft: 
neceffarily  have  reforted  even  in  the  firft  inflance  to  fome  fupe- 
rior  judicature. 

II.  THE  court-baron  is  a  court  incident  to  every  manor  in 
the  kingdom,  and  was  holden  by  the  fleward  within  the  faid  ma- 
nor. This  court-baron  is  of  two  natures  l :  the  one  is  a  cuftom- 
ary  court,  of  which  we  formerly  fpoke  k,  appertaining  entirely 
to  the  copyholders,  in  which  their  eftates  are  transferred  by 
furrender  and  admittance,  and  other  matters  tranfacled  relative 
to  their  tenures  only.  The  other,  of  which  we  now  fpeak,  is  a 
court  of  common  law,  and  it  is  the  court  of  the  barons,  by  which 
name  the  freeholders  were  fometimes  antiently  called ;  for  that  it 
is  held  before  the  freeholders  who  owe  fuit  and  fervice  to  the  ma- 
nor, the  fteward  being  rather  the  regiftrar  than  the  judge.  Thefc 
courts,  though  in  their  nature  diftincT:,  are  frequently  confound- 
ed together.  The  court  we  are  now  confidering,  viz.  the  free- 
holders' court,  was  compofed  of  the  lords  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal  tenure 
to  affift;  their  lord  in  the  difpenfatioh  of  domeftic  juftice.  This 
was  formerly  held  every  three  weeks ;  and  it's  moft  important 
bufinefs  is  to  determine,  by  writ  of  right,  all  controverlies  re- 
lating to  the  right  of  lands  within  the  manor.  It  may  alfo  hold 
plea  of  any  perfonal  actions,  of  debt,  trefpafs  on  the  cafe,  or 
the  like,  where  the  debt  or  damages  do  not  amount  to  forty  fhil- 

*  Stat.  lyEdw.  IV.  c.  2.  >  Co.  Liu.  58. 

fc  Cro.  Eliz.  773.  k  Book  II.  ch.  4.  ch.  6.  and  ch.  22. 
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lings '.  Which  is  the  fame  fum,  or  three  marks,  that  bounded 
the  jurifdiction  of  the  antient  Gothic  courts  in  their  loweft  in^- 
fiance,  or  far  ding-courts,  fo  called  becaufe  four  were  inftituted 
within  every  fuperior  diftricT:  or  hundred  m.  But  the  proceedings 
on  a  writ  of  right  may  be  removed  into  the  county  court  by  a 
precept  from  the  flieriff  called  a  tolt  ",  "  qula  tollit  atque  eximit 
caujhm  e  curia  baronum0.  And  the  proceedings  in  all  other  acti- 
ons may  be  removed  into  the  fuperior  courts  by  the  king's  writs 
of  fonef,  or  accedas  ad  curiam,  according  to  the  nature  of  the  fuitq. 
After  judgment  given,  a  writ  alfo  of  falfe  judgment  *  lies  to  the 
courts  at  Weftminfter  to  rehear  and  review  the  caufe,  and  not  a 
writ  of  error ;  for  this  is  not  a  court  of  record  :  and  therefore 
in  all  thefe  writs  of  removal,  the  firfl  direction  given  is  to  caufs 
the  plaint  to  be  recorded,  recordari  facias  loquelam. 

III.  A  HUNDRED  court  is  only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of  a 
manor.  The  free  fuitors  are  here  alfo  the  judges  and  the  fleward 
the  regiftrar,  as  in  the  cafe  of  a  court  baron,  It  is  likewife  no 
court  of  record  -,  refembling  the  former  in  all  points,  except  that 
in  point  of  territory  it  is  of  a  greater  jurifdiction  s.  This  is  faid 
by  fir  Edward  Coke  to  have  been  derived  out  of  the  county  court 
for  the  eafe  of  the  people,  that  they  might  have  jufUce  done  to 
them  at  their  own  doors,  without  any  charge  or  lofs  of  time ' : 
but  it's  inftitution  was  probably  co-eval  with  that  of  hundreds 
themfelves,  which  were  formerly  obferved  v  to  have  been  intro- 
duced though  not  invented  by  Alfred,  being  derived  from  the 
polity  of  the  antient  Germans.  The  centeni,  we  may  remember 
were  the  principal  inhabitants  of  a  diftrict  compofed  of  different 
villages,  originally  in  number  an  hundred,  but  afterwards  only 

1  Finch.  248.  s  F.N.B-4.70.    Finch.  L,  444,44-5. 

m  Stiernhook  de  jure  Goth.  L  I .  c .  2.  '  F.  N.  B.  i 8. 
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called  by  that  name  u ;  and  who  probably  gave  the  fame  denomi- 
nation to  the  diftrict  out  of  which  they  were  chofen.  Caefar 
fpeaks  pofitively  of  the  judicial  power  exercifed  in  their  hundred- 
courts  and  courts-baron.  "  Principes  regwnum,  \atque  pagoruni," 
(which  we  may  fairly  conftrue,  the  lords  of  hundred  and  manors) 
<f  inter  fuos  jus  dicunt,  controverfiafque  minmtnt  w.  And  Tacitus, 
who  had  examined  their  conltitulion  ftill  more  attentively,  in- 
forms us  not  only  of  the  authority  of  the  lords,  but  of  that  of 
the  centeni,  the  hundredors,  or  jury;  who  were  taken  out  of  the 
common  freeholders,  and  had  themfelves  a  fhare  in  the  determi- 
nation. "  -Eliguntur  in  conciliis  et  principes,  qul  jura  per  pagos 
"  vicofque  reddunt :  centeni  Jingulis,  ex  plebe  comites,  conjihum  Jl- 
"  mul  et  auSloritas,  adjlint  V  This  hundred-court  was  deno- 
minated haereda  in  the  Gothic  conltitution  y.  But  this  court,  as 
caufes  are  equally  liable  to  removal  from  hence,  as  from  the  com- 
mon court-baron,  and  by  the  fame  writs,  and  may  alfo  be  re- 
viewed by  writ  of  falfe  judgment,  is  therefore  fallen  into  equal 
difufe  with  regard  to  the  trial  of  actions. 

IV.  THE  county  court  is  a  court  incident  to  the  jurifdiction 
of  the  fherifF.  It  is  not  a  court  of  record,  but  may  hold  pleas 
of  debt  or  damages  under  the  value  of  forty  millings  z.  Over 
fome  of  which  caufes  thefe  inferior  courts  have,  by  the  exprefs 
words  of  the  flatute  of  Gloucefter  a,  a  jurifdiction  totally  exclu- 
live  of  the  king's  fuperior  courts.  For  in  order  to  be  entitled  to 
fue  an  action  of  trefpafs-  for  goods  before  the  king's  jufticiars, 
the  plaintiff  is  directed  to  make  affidavit  that  the  caufe  of  action 
does  really  and  bona  fide  amount  to  40  s :  which  affidavit  is  now 
unaccountably  difufed  b,  except  in  the  court  of  exchequer.  The 
ftatute  alfo  43  Eliz.  c.  6.  which  gives  the  judges  in  all  perfonal 
actions,  where  the  jury  affefs  lefs  damages  than  40  j,  a  power 

"  Ccnttr.i  ex  fingulis  pagls  funt,  tdqul  ipfitm  *  de  morib.  Gerrxan.   c.  13. 
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to  certify  the  fame  and  abridge  the  plaintiff  of  his  full  cofts,  was 
alfo  meant  to  prevent  vexation  by  litigious  plaintiffs ;  who,  for 
purpofes  of  mere  opprefiion,  might  be  inclinable  to  inftitute  fuits 
in  the  fuperior  courts  for  injuries  of  a  trifling  value.     The  county 
court  may  alfo  hold  plea  of  many  real  actions,  and  of  all  perfonal 
actions   to  any  amount,   by  virtue  of  a  fpecial  writ  called  a  juf- 
ticics ;  which  is  a  writ  empowering  the  IherifF  for  the  fake  of  dif- 
patch  to  do  the  fame  juftice  in  his  county  court,  as  might  other- 
wife  be  had  at  Weftminfter c.     The  freeholders  of  the  county  are 
the  real  judges  in  this  court,  and  the  fheriff  is  the  ministerial 
officer.     The  great  conflux  of  freeholders,  which  are  fuppofed 
always  to  attend  at  the  county  court,  (which  Spelman  czilsjbrufft 
plebeiae  jiijlitiae  et  tbeatrum  comitivae  poteJlatisA}  is  the  reafon  why 
all  acts  of  parliament  at  the  end  of  every  feffion  were  wont  to  be 
there  publifhed  by  the  fheriff;  why  all  outlawries  of  abfconding 
offenders  are  there  proclaimed  •,  and  why  all  popular  elections 
which  the  freeholders  are  to  make,   as  formerly  of  fheriffs  and 
confervators   of  the  peace,  and  ftill  of  coroners,  verderors,  and 
knights  of  the  fhire,  muft  ever  be  made  in  plena  comitatu,  or, 
in  full  county  court.    By  the  ftatute  2  Edw.  VI.  c.  25.  no  county 
court  (hall  be  adjourned  longer  than  for  one  month,    confifting 
of  twenty  eight  days.     And   this  was  alfo  the  antient  ufage,   as 
appears  from  the  laws  of  king  Edward  the  elder0  :    " praepofitus 
"  (that  is,  the  fheriff)  ad  quart  am  drdter  feptimanam  frequentem 
"  populi  condonem  celebrato  ;   cuique  jus  die  it  o  ;  litefque  Jingulas  di- 
"  rimito."    In  thofe  times  the  county  court  was  a  court  of  great 
dignity  and  fplendor,  the  bifhop  and  the  ealdorman  (or  earl)  with 
the  principal  men  of  the  fhire  fitting  therein  to  adminifter  juf- 
tice both   in  lay  and  ecciefiaftical  caufes  f.     But  it's  dignity  was 
much  impaired,  when  the  bifhop  was  prohibited  and  the  earl 
neglected  to  attend  it.     And,  in  modern   times,  as  proceedings 
are  removeable  from  hence  into  the  king's  fuperior  courts,  by 
writ  of  pone  or  recordare*,  in  the  fame  manner  as  from  hundred- 

c  Finch.  318.     F.  N.  B.  152.  f  LL.  Eadgari.  c.  5. 
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courts,  and  courts-baron  ;  and  as  the  fame  writ  of  falfe  judgment 
may  be  had,  in  nature  of  a  writ  of  error  ;  this  has  occaiioned 
the  fame  difufe  of  bringing  actions  therein. 

THESE  are  the  feveral  fpecies  of  common  law  courts,  which 
though  difperfed  univerfally  throughout  the  realm,  are  neverthe- 
lefs  of  a  partial  jurifdiction,  and  confined  to  particular  diftricls: 
yet  communicating  with,  and  as  it  were  members  of,  the  fu- 
perior  courts  of  a  more  extended  and  general  nature  ;  which  are 
calculated  fof  the  adminiftration  of  redrefs  not  in  any  one  lord- 
mip,  hundred,  or  county  only,  but  throughout  the  whols  king- 
dom at  large.  Of  which  fort  is 

V.  The  court  of  common  picas,  or,  as  it  is  frequently  termed 
in  law,  the  court  of  common  bench. 

B  Y  the  antient  Saxon  conflitution  there  was  only  one  fuperior  • 
court  of  jullice  in  the  kingdom  :  and  that  had  cognizance  both 
of  civil  and  fpiritual  caufes ;  viz.  the  ivittena-gemote,  or  general 
council,  which  affembled  annually  or  oftener,  wherever  the  king 
kept  his  Eafter,  Chriftmas,  or  Whitfontide,  as  well  to  do  private 
juftice  as  to  confult  upon  public  bufmefs.  At  the  conqueft  the 
eccleliaftical  jurifdidtion  was  diverted  into  another  channel  ;  and 
the  conqueror,  fearing  danger  from  thefe  annual  parliaments, 
contrived  alfo  to  feparate  their  minifterial  power,  as  judges,  from 
their  deliberative,  as  counfellors  to  the  crown.  He  therefore  ef- 
tablifhed  a  conftant  court  in  his  own  hall,  thence  called  by  Brae- 
ton11  and  other  antient  authors  aula  regia  or  aula  regis.  This  court 
was  compofed  of  the  king's  great  officers  of  ftate  refident  in  his 
palace,  and  ufually  attendant  on  his  perfon  :  fuch  as  the  lord 
high  conftable  and  lord  marefchal,  who  chiefly  preiided  in  mat- 
ters of  honour  and  of  arms ;  determining  according  to  the  law 
military  and  the  law  of  nations.  Befides  thefe  there  were  the 
lord  high  Reward,  and  lord  great  chamberlain ;  the  fleward  of 
the  houfliold  ;  the  lord  chancellor,  whofe  peculiar  bufmefs  it  was 

*  I.  3 .  fr.  I .  c.~. 
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to  keep  the  king's  leal  and  examine  all  fuch  writs,  grants,  and 
letters,  as  were  to  pafs  under  that  authority  ;  and  the  lord  high 
treafurer,  who  was  the  principal  advifer  in  all  matters  relating 
to  the  revenue.  Thefe  high  officers  were  affifled  by  certain  per- 
fons  learned  in  the  laws,  who  were  called  the  king's  jufticiars  or 
juftices;  and  by  the  greater  barons  of  parliament,  all  of  whom 
had  a  feat  in  the  aula  regia,  and  formed  a  kind  of  court  of  appeal, 
or  rather  of  advice,  in  matters  of  great  moment  and  difficulty. 
All  thefe  in  their  feveral  departments  tranfacled  all  fecular  bufmefs 
both  criminal  and  civil,  and  likewife  the  matters  of  the  revenue: 
and  over  all  prefided  one  fpecial  magiflrate,  called  the  chief  jufti- 
ciar  or  capitalis  jufticiarius  tothts  Angllae ;  who  was  alfo  the  prin- 
cipal minifter  of  ftate,  the  fecond  man  in  the  kingdom,  and  by 
virtue  of  his  office  guardian  of  the  realm  in  the  king's  abfence. 
And  this  officer  it  was  who  principally  determined  all  the  vaft 
variety  of  caufes  that  arole  in  this  extenfive  jurifdiclion  ;  and 
from  the  plenitude  of  his  power  grew  at  length  both  obnoxious 
to  the  people  and  dangerous  to  the  government  which  employed 
him3. 

THIS  great  univerfal  court  being  bound  to  follow  the  king's 
houfehold  in  all  his  progrefles  and  expeditions,  the  trial  of  com- 
mon caufes  therein  was  found  very  burthenfome  to  the  fubjedb. 
Wherefore  king  John,  who  dreaded  alfo  the  power  of  the  juf- 
ticiar,  very  readily  confented  to  that  article  which  now  forms  the 
eleventh  chapter  of  magna  carta,  and  enacts  "  that  commuma  pla- 
ft  cita  non  fequantur  curiam  regis,  fed  teneantiir  in  aliq,,j  loco  certo." 
This  certain  place  was  eftablilhed  in  Weflminfter-hrJl,  the  place 
where  the  aula  regis  originally  fate,  when  the  king  relided  in  that 
city;  and  there  it  hath  ever  fmce  continued.  And  the  court 
being  thus  rendered  fixed  and  flationary,  the  judges  became  fo 
too,  and  a  chief  with  other  juftices  of  the  common  pleas  was 
thereupon  appointed;  with  jurifdiction  to  hear  and  determine 
all  pleas  of  land,  and  injuries  merely  civil  between  fubjecl:  and 
fubject.  Which  critical  eftabliihment  of  this  principal  court  of 

>  Spelm.  G/.  331,2,3.    Gilb.  Hill.  C.  P.  introd.  17. 
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common  law,  at  that  particular  juncture  and  that  particular 
place,  gave  rife  to  the  inns  of  court  in  it's  neighbourhood ;  and 
thereby  collecting  together  the  whole  body  of  the  common  law- 
yers, enabled  the  law  itfelf  to  withftand  the  attacks  of  the  ca- 
nonifts  and  civilians,  who  laboured  to  extirpate  and  deftroy  it '. 
This  precedent  was  foon  after  copied  by  king  Philip  the  fair  in 
France,  who  about  the  year  1 302  fixed  the  parliament  of  Paris  to 
abide  conftantly  in  that  metropolis ;  which  before  ufed  to  follow 
the  perfon  of  the  king,  wherever  he  went,  and  in  which  he  himfelf 
ufed  frequently  to  decide  the  caufes  that  were  there  depending  : 
but  all  were  then  referred  to  the  fole  cognizance  of  the  parlia- 
ment and  it's  learned  judges'1.  And  thus  alfo  in  1495  the  em- 
peror Maximilian  I.  fixed  the  imperial  chamber  (which  before 
always  travelled  with  the  court  and  houfhold )  to  be  conftantly 
held  at  Worms,  from  whence  it  was  afterwards  tranflated  to 
Spire '. 

TH  E  aula  regla  being  thus  ftripped  of  fo  considerable  a  branch 
of  it's  jurifdidlion,  and  the  power  of  the  chief  jufticiar  being 
alfo  confiderably  curbed  by  many  articles  in  the  great  charter, 
the  authority  of  both  began  to  decline  apace  under  the  long  and 
troubleibme  reign  of  king  Henry  III.  And,  in  farther  purfuance 
of  this  example,  the  other  feveral  offices  of  the  chief  jufticiar 
were  under  Edward  the  firft  (who  new-modelled  the  whole  frame 
of  our  judicial  polity)  fubdivided  and  broken  into  diftincl  courts 
of  judicature.  A  court  of  chivalry  was  creeled,  over  which  the 
conftable  and  marefchal  prefided  j  as  did  the  fteward  of  the 
houfhold  over  another,  conftituted  to  regulate  the  king's  domeftic 
fervants.  The  high  fteward,  with  the  barons  of  parliament, 
formed  an  auguft  tribunal  for  the  trial  of  delinquent  peers ;  and 
the  barons  referved  to  themfelves  in  parliament  the  right  of  re- 
viewing the  fentences  of  other  courts  in  the  laft  refort.  The 
diftribution  of  common  juftice  between  man  and  man  was  thrown 
into  fo  provident  an  order,  that  the  great  judicial  officers  were 

!  See  vol.1,  introd.  §.  i.  >  U;,i,  xx;Xi  467. 

k  Mod.  Un.  Hilt,  xxiii.  396. 
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made  to  form  a  checque  upon  each  other  :  the  court  of  chancery 
ifluing  all  original  writs  under  the  great  feal  to  the  other  courts; 
the  common  pleas  being  allowed  to  determine  all  caufes  between 
private  fubjeftsj  the  exchequer  managing  the  king's  revenue;  and 
the  court  of  king's  bench  retaining  all  the  jurifdidlion  which 
was  not  cantoned  out  to  other  courts,  and  particularly  the  fuper- 
ihtendence  of  all  the  reft  by  way  of  appeal  ;  and  the  fole  cog- 
nizance of  pleas  of  the  crown  or  criminal  caufes.  For  pleas  or 
fuits  are  regularly  divided  into  two  forts ;  picas  of  the  croivn, 
which  comprehend  all  crimes  and  mifdemefnors,  wherein  the 
king  (on  behalf  of  the  public)  is  the  plaintiff;  and  common  pleas, 
which  include  all  civil  actions  depending  between  fubject  and 
fubjecl.  The  former  of  thefe  were  the  proper  object  of  the  ju- 
rifdiction  of  the  court  of  king's  bench ;  the  latter  of  the  court 
of  common  pleas.  Which  is  a  court  of  record,  and  is  fliled  by 
fir  Edward  Coke  m  the  lock  and  key  of  the  common  law ;  for 
herein  only  can  real  actions,  that  is,  actions  which  concern  the 
right  of  freehold  or  the  realty,  be  originally  brought  :  and  all 
other,  or  perfonal,  pleas  between  man  and  man  are  likewife  here 
determined ;  though  in  fome  of  them  the  king's  bench  has  alfo  a 
concurrent  authority. 

THE  judges  of  this  court  are  at  prefent "  four  in  number,  one 
chief  and  three  puifne  juflices,  created  by  the  king's  letters  pa- 
tent, who  fit  every  day  in  the  four  terms  to  hear  and  determine 
all  matters  of  law  arifing  in  civil  caufes,  whether  real,  perfonal, 
or  mixed  and  compounded  of  both.  Thefe  it  takes  cognizance  of, 
as  well  originally,  as  upon  removal  from  the  inferior  courts  be- 
fore-mentioned. But  a  writ  of  error,  in  the  nature  of  an  appeal, 
lies  from  this  court  into  the  court  of  king's  bench. 

m  4  Inft.  99.  might  at  all   times  be  fully  fupplied  with 

n  King  James  I,  during  part  of  his  reign,  judges  of  the  fuperior  courts.  And,  in  fub- 

appointed   five  judges   in  every  court,   for  fequent  reigns,  upon  the  permanent   indif- 

the  benefit  of  a  cafting  voice  in  cafe  of  a  pofition  of  a  judge,  a  fifth  hath  been  fome- 

difFerence  in  opinion,  and  that  the  circuits  times  appointed.    Raym.  475. 

VI.  THE 
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VI.  THE  court  of  king's  bench  (fo  called  becaufe  the  king 
ufed  formerly  to  fit  there  in  perfon  °,  the  ftile  of  the  court  ftill 
being  cor  am  ipfo  rege]  is  the  fupreme  court  of  common  law  in  the 
kingdom  ;  confirming  of  a  chief  juflice  and  three  puifne  juftices, 
who  are  by  their  office  the  fovereign  confervators  of  the  peace 
and  fupreme  coroners  of  the  land.  Yet,  though  the  king  lum- 
felf  ufed  to  fit  in  this  court,  and  flill  is  fuppofed  fo  to  do ;  he 
did  not,  neither  by  law  is  he  empowered  p  to,  determine  any 
caufe  or  motion,  but  by  the  mouth  of  his  judges,  to  whom  he 
hath  committed  his  whole  judicial  authority  '. 

THIS  court  (which  as  we  have  faid)  is  the  remnant  of  the 
aula  regia,  is  not,  nor  can  be,  from  the  very  nature  and  confti- 
tution  of  it,  fixed  to  any  certain  place,  but  may  follow  the  king's 
court  wherever  it  goes ;  for  which  reafon  all  procefs  ifluing  out 
of  this  court  in  the  king's  name  is  returnable  "  ubicunque  fueri- 
"  mus  in  Anglia."  It  hath  indeed,  for  fome  centuries  part,  ufually 
fate  at  Weftminfter,  being  an  antient  palace  of  the  crown  ;  but 
might  remove'  with  the  king  to  York  or  Exeter,  if  he  thought 
proper  to  command  it.  And  we  find  that,  after  Edward  I  had 
conquered  Scotland,  it  actually  fate  at  Roxburgh  r.  And  this 
moveable  quality,  as  well  as  it's  dignity  and  power,  are  fully  ex- 
purled  by  Bracton,  when  he  fays  that  the  juftices  of  this  court 
are  "  capitales,  generates,  perpetui,  et  major es  \  a  latere  regls  refi- 
" denies;  qui  omnium  aliorum  corrlgere  tenentur  injurias  et  err  ores*" 
And  it  is  moreover  efpecially  provided  in  the  articuli  Juper  cartas* 
that  the  king's  chancellor,  and  the  juftices  of  his  bench  mall 

0  4  lull.  73.  times,  James  I  is  faid  to  have  fate  there  in 

t  See  book  I.  ch.7.  The  king  ufed  to  de-  perfon,  but  was  informed  by  his  judges  that 

cide  caufes  in  perfon  in  the  au/a  regia.  "In  he  could  not  deliver  an  opinion. 

"  curia  dommi  rcgis  ij>fe  in  frcpria  perfonajura  '  4  Inft.  71. 

"  decernit."  (Dial,  de  Scaccb.  1. 1 .  §.  4.)  Af-  '  M.  20,2 1  Edw.I.  Hale  Hift.  C.  L.  zoo. 

ter  it's  diflblution,  king  Edward  I  frequent-  s  /.  3.  c.  10. 

ly  fate  in  the  court  of  king's  bench.    (See  '  28  Ed\v.  J.  c.  5. 

the  records  cited  4  Burr.  851.)  And,  in  later 

VOL.  Ill,  F  follow 
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follow  him,  fo  that  he  may  have  at  all  times  near  unto  him  fome 
that  be  learned  in  the  laws. 

THE  jurifdiction  of  this  court  is  very  high  and  tranfcendent. 
It  keeps  all  inferior  jurifdictions  within  the  bounds  of  their  au- 
thority, and  may  either  remove  their  proceedings  to  be  determi- 
ned here,  or  prohibit  their  progrefs  below.  It  fuperintends  all 
civil  corporations  in  the  kingdom.  It  commands  magiftrates  and 
others  to  do  what  their  duty  requires,  in  every  cafe  where  there 
is  no  other  fpecific  remedy.  It  protects  the  liberty  of  the  fub- 
ject,  by  fpeedy  and  fummary  interpofition.  It  takes  cognizance 
both  of  criminal  and  civil  caufes ;  the  former  in  what  is  calkd 
the  crown-fide  or  crown-office  ;  the  latter  in  the  plea-fide  of  the 
court.  The  jurifdiction  of  the  crown-lide  it  is  not  our  prefent 
bufinefs  to  confider  :  that  will  be  more  properly  difcuffed  in  the 
enfuing  volume.  But  on  the  plea-fide,  or  civil  branch,  it  hath 
an  original  jurifdiction  and  cognizance  of  all  trefpaffes,  and  other 
injuries,  alleged  to  be  committed  vi  et  arm  is :  which,  being  a 
breach  of  the  peace,  favour  of  a  criminal  nature,  although  the 
action  is  brought  for  a  civil  remedy ;  and  for  which  the  defend- 
ant ought  in  ftrictnefs  to  pay  a  fine  to  the  king,  as  well  as  da- 
mages to  the  injured  party u.  This  court  might  likewife,  upon 
the  divifion  of  the  an/a  regia,  have  originally  held  plea  of  any 
other  civil  action  whatlbever,  (excepting  actions  real,  which  are 
now  very  feldom  in  ufe)  provided  the  defendant  was  an  officer 
of  the  court ;  or  in  the  cuftody  of  the  mariliall.,  or  prifon-keeper> 
of  this  court,  for  a  breach  of  the  peace  or  any  other  offence  w. 
In  procefs  of  time,  by  a  fiction,  this  court  began  to  hold  plea 
of  all  perfonal  actions  whatfoever,  and  has  continued  to  do  fo  for 
ages  *  :  it  being  furmifed  that  the  defendant  is  arrefted  for  a  fup-( 
pofed  trefpafs,  which  he  never  has  in  reality  committed  ;  and 
being  thus  in  the  cuftody  of  the  marmall  of  this  court,  the 
plaintiff  is  at  liberty  to  proceed  againft  him  for  any  other  perfo- 
nal injury  :  which  furmife,  of  being  in  the  mar/hall's  cuftody, 

"  Finch.  L.  198.  *  Ibid.  72. 

w  4lnil.  71. 
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the  defendant  is  not  at  liberty  to  difpute y.  And  thefe  n&ions  of 
law,  though  at  firft  they  may  ftartle  the  fludent,  he  will  find 
upon  farther  confideration  to  be  highly  beneficial  and  ufeful : 
efpedally  as  this  maxim  is  ever  invariably  obferved,  that  no  fic- 
tion {hall  extend  to  work  an  injury;  it's  proper  operation  being 
to  prevent  a  mifchief,  or  remedy  an  inconvenience,  that  might 
refult  from  the  general  rule  of  law z.  So  true  is  it,  that  in  fittione 
juris  femper  fubjijlit  aequitas a.  In  the  prefent  cafe,  it  gives  the 
fuitor  his  choice  of  more  than  one  tribunal,  before  which  he 
may  inftitute  his  action  ;  and  prevents  the  circuity  and  delay  of 
juftice,  by  allowing  that  fuit  to  be  originally,  and  in  the  firft  in- 
ftance,  commenced  in  this  court,  which  after  a  determination  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error. 

FOR  this  court  is  likewife  a  court  of  appeal,  into  which  may 
be  removed  by  writ  of  error  all  determinations  of  the  court  of 
common  pleas,  and  of  all  inferior  courts  of  record  in  England  : 
and  to  which  a  writ  of  error  lies  alfo  from  the  court  of  king's 
bench  in  Ireland.  Yet  even  this  fo  high  and  honourable  court  is 
not  the  dernier  refort  of  the  fubjectj  for  if  he  be  not  fatisfied  with 
any  determination  here,  he  may  remove  it  by  writ  of  error  into 
the  houfe  of  lords,  or  the  court  of  exchequer  chamber,  as  the 
cafe  may  happen,  according  to  the  nature  of  the  fuit,  and  the 
manner  in  which  it  has  been  profecuted. 

VII.  TH  E  court  of  exchequer  is  inferior  in  rank  not  only  to 
the  court  of  king's  bench,  but  to  the  common  pleas  alfo  :  but  I 
have  chofen  to  confider  it  in  this  order,  on  account  of  it's  double 
capacity,  as  a  court  of  law  and  a  court  of  equity  alfo.  It  is  a 
very  antient  court  of  record,  fet  up  by  William  the  conqueror b, 

y  Thus   too  in  the  civil  law:    contra  fc-  caufa  Jifpo/it:o,  (Gothofred.  in  Ff.  1. 22.  /. 3. ) 
tionem  noil  admittitur  probatio :  quid  enim  iffl-          z  3  Rep.  30.     2  Roll.  Rep.  502. 
cent  frobatio  writatis,  uli  fflio  ad-vcrfus  IT-          *   II  Rep.  51.     Co.  Litt.  150. 
ritatem  f.ngit  ?  Nam  Jiflio  nibil  aliuti  eft,  quam          b   Lamb.  Arcbeion.  24. 
Irgis  adiitrfui  veritatcm  in  re  pojjibili  en  j'tfta. 

F  2  a» 
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as  a  part  of  the  aiila  regia  c,  though  regulated  and  reduced  to  it's 
prefent  order  by  king  Edward  I d  j  and  intended  principally  to 
order  the  revenues  of  the  crown,  and  to  recover  the  king's  debts 
and  duties e.  It  is  called  the  exchequer,  fcaccharium,  from  the 
checqued  cloth,  refembling  a  chefs-board,  which  covers  the  table 
there;  and  on  which,  when  certain  of  the  king's  accounts  are  made 
up,  the  fums  are  marked  and  fcored  with  counters.  It  confifts  of 
two  divifions  :  the  receipt  of  the  exchequer,  which  manages  the 
royal  revenue,  and  with  which  thefe  commentaries  have  no  con- 
cern ;  and  the  court  or  judicial  part  of  it,  which  is  again  fub- 
divided  into  a  court  of  equity,  and  a  court  of  common  law. 

THE  court  of  equity  is  held  in  the  exchequer  chamber  before 
the  lord  treafurer,  the  chancellor  of  the  exchequer,  the  chief 
baron,  and  three  puijhe  ones.  Thefe  Mr  Selden  conjectures f  to 
have  antiently  been  made  out  of  fuch  as  were  barons  of  the  king- 
dom, or  parliamentary  barons ;  and  thence  to  have  derived  their 
name  :  which  conjecture  receives  great  ftrength  from  Bracton's 
explanation  ofmagna  charta,  c.  14.  which  directs  that  the  earls  and 
barons  be  amerced  by  their  peers ;  that  is,  fays  he,  by  the  barons  of 
the  exchequer5.  The  primary  and  original  bufmefs  of  thiy  court  is 
to  call  the  king's  debtors  to  account  by  bill  filed  by  the  attorney 
general ;  and  to  recover  any  lands,  tenements,  or  hereditaments, 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.  So  that  by  their  original  conftitution  the  jurifdiclion 
of  the  courts  of  common  pleas,  king's  bench,  and  exchequer, 
was  entirely  feparate  and  diftinct ;  the  common  pleas  being  in- 
tended to  decide  all  controversies  between  fubject  and  fubject ; 
the  king's  bench  to  correct  all  crimes  and  mifdemefnors  that 
amount  to  a  breach  of  the  peace,  the  king  being  then  plaintiff, 
as  fuch  offences  are  in  open  derogation  of  the  jura  regalia  of  his 
crown  ;  and  the  exchequer  to  adjuft  and  recover  his  revenue,, 
wherein  the  king  alfo  is  plaintiff,  as  the  withholding  and  non- 

c  Madox.  Hift.  Exch.  109.  e  4  Inft.  103  — •  i  i6i 

11  Spelm.  GuiJ.  I.    in    ad.  leg*  <vet.  apvd         {  Tit.  hon.  2.5.16. 
Wilkius  s  /.  3.  tr.  z.  c.  I,  §.  3. 
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payment  thereof  is  an  injury  to  his  jura  ffcalia.  But,  as  by  a 
fiction  almofl  all  forts  of  civil  actions  are  now  allowed  to  be 
brought  in  the  king's  bench,  in  like  manner  by  another  fiction 
all  kinds  of  perfonal  fuits  may  be  profecuted  in  the  court  of  ex- 
chequer. For  as  all  the  officers  and  minifters  of  this  court  have, 
like  thofe  of  other  fuperior  courts,  the  privilege  of  fuing  and 
being  fued  only  in  their  own  court ;  fo  alfo  the  king's  debtors, 
and  farmers,  and  all  accomptants  of  the  exchequer,  are  privi- 
leged to  fue  and  implead  all  manner  of  perfons  in  the  fame  court 
of  equity,  that  they  themfelves  are  called  into.  They  have  like- 
wife  privilege  to  fue  and  implead  one  another,  or  any  ftranger, 
in  the  fame  kind  of  common  law  actions  (where  the  perfonalty 
only  is  concerned)  as  are  profecuted  in  the  court  of  common, 
pleas. 

THIS  gives  original  to  the  common  law  part  of  their  jurif- 
didtion,  which  was  eftablifhed  merely  for  the  benefit  of  the  king's 
accomptants,  and  is  exercifed  by  the  barons  only  of  the  exche- 
quer, and  not  the  treafurer  or  chancellor.  The  writ  upon  which 
all  proceedings  here  are  grounded  is  called  a  quo  minus:  in  which 
the  plaintiff  fuggefts  that  he  is  the  king's  farmer  or  debtor,  and 
that  the  defendant  hath  done  him  the  injury  or  damage  com- 
plained of;  quo  minus  fufficiens  cxijHtt  by  which  he  is  the  lefs 
able,  to  pay  the  king  his  debt  or.  rent.  And  thefe  fuits  are  ex- 
prellly  directed,  by  what  is  called  the  ftatute  of  Rutland  h,  to  be 
confined  to  fuch  matters  only  as  fpecially  concern  the  king  or  his 
minifters  of  the  exchequer.  And  by  the  articuli  Juper  cartels*  it 
is  enacted,  that  no  common  pleas  be  thenceforth  holden  in  the 
exchequer,  contrary  to  the  form  of  the  great  charter.  But  now, 
by  the  fuggeftion  of  privilege,  any  perfon  may  be  admitted  to 
fue  in  the  exchequer  as  well  as  the  king's  accomptant.  The  fur- 
mife,  of  being  debtor  to  the  king,  is  therefore  become  matter 
of  form  and  mere  words  of  courfe,  and  the  court  is  open  to  all 
the  nation  equally.  The  fame  holds  with  regard  to  the  equity 
fide  of  the  court :  for  there  any  perfon  may  file  a  bill  agajnft 

*  ioEdw.1.  c.  i!.  '  28Edw.  1.  c.4. 

another 
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another  upon  a  bare  fuggeftion  that  he  is  the  king's  accomptant  j 
but  whether  he  is  fo,  or  not,  is  never  controverted.  In  this  court, 
on  the  equity  fide,  the  clergy  have  long  ufed  to  exhibit  their 
bills  for  the  non-payment  of  tithes ;  in  which  cafe  the  furmife 
of  being  the  king's  debtor  is  no  fidlion,  they  being  bound  to  pay 
him  their  firft  fruits,  and  annual  tenths.  But  the  chancery  has 
of  late  years  obtained  a  large  {hare  in  this  bufmefs. 

A  N  appeal  from  the  equity  fide  of  this  court  lies  immediately 
to  the  houfe  of  peers  ;  but  from  the  common  law  fide,  in  pur- 
fuance  of  the  ftatute  31  Edw.  HI.  c.  12.  a  writ  of  error  muft  be 
firft  brought  into  the  court  of  exchequer  chamber.  And  from 
their  determination  there  lies,  in  the  dernier  refort,  a  writ  of  er- 
ror to  the  houfe  of  lords. 

VIII.  TH  E  high  court  of  chancery  is  the  only  remaining,  and 
in  matters  of  civil  property  by  much  the  moft  important  of  any, 
of  the  king's  fuperior  and  original  courts  of  juftice.  It  has  it's 
name  of  chancery,  cancellaria,  from  the  judge  who  prefides  here, 
the  lord  chancellor  or  cancellarlus  -,  who,  fir  Edward  Coke  tells 
us,  is  fo  termed  a  cancellando>  from  cancelling  the  king's  letters 
patents  when  granted  contrary  to  law,  which  is  the  higheft  point 
of  his  jurifdiction  k.  But  the  office  and  name  of  chancellor 
(however  derived)  was  certainly  known  to  the  courts  of  the  Ro- 
man emperors  j  where  originally  it  feems  to  have  fignified  a  chief 
fcribe  or  lecretary,  who  was  afterwards  inverted  with  feveral  ju- 
dicial powers,  and  a  general  fuperintendency  over  the  reft  of  the 
officers  of  the  prince.  From  the  Roman  empire  it  pafled  to  the 
Roman  church,  ever  emulous  of  imperial  ftate  j  and  hence 
every  bifhop  has  to  this  day  his  chancellor,  the  principal  judge 
of  his  confiftory.  And  when  the  modern  kingdoms  of  Europe 
were  eftablimed  upon  the  ruins  of  the  empire,  almoft  every  ftate 
preferved  it's  chancellor,  with  different  jurifdictions  and  digni- 
ties, according  to  their  different  conftitutions.  But  in  all  of  them 
lie  feems  to  have  had  the  fupervifion  of  all  charters,  letters,  and 

k  4lnft.  88. 
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fuch  other  public  inftruments  of  the  crown,  as  were  authenti- 
cated in  the  moft  folemn  manner ;  and  therefore,  when  feals  came 
in  ufe,  he  had  always  the  cuftody  of  the  king's  great  feal.  So  that 
the  office  of  chancellor,  or  lord  keeper,  (whofe  authority  by  ftatute 
5Eliz.  c.i 8.  is  declared  to  be  exactly  the  fame)  is  with  us  at  this 
day  created  by  the  mere  delivery  of  the  king's  great  feal  into  his 
cuftody  ' :    whereby  he  becomes,  without  writ  or  patent,  an  of- 
ficer of  the  greateft  weight  and  power  of  any  now  fubfifting  in 
the  kingdom  ;  and  fuperior  in  point  of  precedency  to  every  tem- 
poral lord  m.    He  is  a  privy  councellor  by  his  office,  and,  accord- 
ing to  lord   chancellor  Ellefmere n,  prolocutor  of  the  houle  of 
lords  by  prefcription.     To  him  belongs  the  appointment  of  all 
juftices  of  the  peace  throughout  the  kingdom.      Being  formerly 
ufually  an  eccleliaftic,   (for  none  elfe  were  then  capable  of  an 
office  fo  converfant  in  writings)  and  preiiding  over  the  royal  cha- 
pel °,  he  became  keeper  of  the  king's   confcience  ;  vifitor,  in 
right  of  the  king,  of  all  hofpitals  and  colleges    of  the  king's 
foundation  j  and  patron  of  all  the  king's  livings  under  the  value 
of  20  /.  per  annum  in  the  king's  books.    He  is  the  general  guar- 
dian of  all  infants,  idiots,  and  lunatics  j  and  has  the  general  fu- 
perintendence  of  all  charitable  ufes  in  the  kingdom.     And  all 
this,  over  and  above  the  vaft  and  extent! ve  jurifdiction  whifch  he 
exercifes  in  his   judicial   capacity   in   the  court   of    chancery  : 
wherein,  as  in  the  exchequer,  there  are  two  diftinct  tribunals  j 
the  one  ordinary,  being  a  court  of  common  law  ;  the  other  ex- 
traordinary,  being  a  court  of  equity. 

THE  ordinary  legal  court  is  much  more  antient  than  the  court 
of  equity.  It's  jurifdiction  is  to  hold  plea  upon  a  fcire  facias  to 
repeal  and  cancel  the  king's  letters  patent,  when  made  againft 
law,  or  upon  untrue  fuggeftions ;  and  to  hold  plea  of  petitions, 
monjlrans  de  droit,  traverfes  of  offices,  and  the  like ;  when  the 
king  hath  been  advifed  to  do  any  act,  or  is  put  in  poffeflion  of 

1  Lamb.  Arcbeion.  65.    I  Ro'.l.  Abr.  385.         "of  the   office  of  lord  chancellor,  edit. 
m  Star.  3 1  Hen.  VI II.  c.i  o.  1651. 

«  Madox.  hift.  of  exch  42. 
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any  lands  or  goods,  in  prejudice  of  a  fubjecYs  right p.     On  proof 
of  which,  as  the  king  can  never  be  fuppofed  intentionally  to  do 
any  wrong,   the  law  queftions  not  but  he  will  immediately  re- 
drefs  the  injury;  and  refers  that  confcientious  tafk  to  the  chan- 
cellor, the  keeper  of  his  confcience.    It  alfo  appertains  to  this 
court  to  hold  plea  of  all  perfonal  actions,  where  any  officer  or 
minifter  of  the  court  is  a  party  q.    It  might  likewife  hold  plea  (by 
fcire  facias]  of  partitions  of  lands  in  coparcenary  r,  and  of  dower*, 
where  any  ward  of  the  crown  was  concerned  in  intereft,  fo  long 
as  the  military  tenures  fubfifted  :  as  it  now  may  alfo  do  of  the 
tithes  of  foreft  land,  where  granted  by  the  king  and  claimed  by 
a  ftranger  againft  the  grantee  of  the  crown1;  and  of  executions 
on  ftatutes,  or   recognizances  in  nature  thereof  by  the  flatute 
23  Hen.  VIII.  c.  6. u  But  if  any  caufe  comes  to  iffue  in  this  court, 
that  is,  if  any  fad  be  difputed  between  the  parties,  the  chancel- 
lor cannot  try  it,  having  no  power  to  fummon  a  jury ;  but  muft 
deliver  the  record  propria  manu  into  the  court  of  king's  bench, 
\vhere  it  {hall  be  tried  by  the  country,  and  judgment  mail  be 
there  given  thereon  w.    And,  when  judgment  is  given  in  chan- 
cery, upon  demurrer  or  the  like,  a  writ  of  error,  in  nature  of 
an  appeal,  lies  out  of  this  ordinary  court  into  the  court  of  king's 
bench  * :    though  fo  little  is  ufually  done  on  the  common  law 
fide  of  the  court,   that  I  have  met  with  no  traces  of  any  writ  of 
error y  being  actually  brought,  fince  the  fourteenth  year  of  queen 
Elizabeth,  A.  D.  1572. 

I  N  this  ordinary,  or  legal,  court  is  alfo  kept  the  qfficina  juf- 
titlae :  out  of  which  all  original  writs  that  pafs  under  the  great 
feal,  all  commiflions  of  charitable  ufes,  fewers,  bankruptcy, 

P  4Rep.  54.  29^47.    Dyer.  315.    i  Roll.  Rep.  287. 

i  4lnft.  80.  4  lift-  80. 

r  Co.  Litt.  171.    F.  N.  B.  62.  ?  The  opinion  of  lord  keeper  North  in 

*  Bro.  Abr.  tit.  (tcivtr.  66.     Moor. 565.  1682  fiVern.  131.     I  Equ.  Caf.  abr.  129.) 

I  Bro.  Abr.  t.  dijmts.  io.  that  no  fuch  writ  of  error  lay,  and  that  an 

II  2  Roll.  Abr.  460.  injunction  might  be  ifiued  againft  it,  feems 
»  Cro.  Jac.  12.  not  to  have  been  well  confidered. 

*  Yearbook,  i8E<I<w.HI.  25.  17^24. 
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idiocy,  lunacy,  and  the  like,  do  iffue  ;  and  for  which  it  is  always 
open  to  the  fubjecl:,  who  may  there  at  any  time  demand  and 
have,  ex  debito  jujlitlae,  any  writ  that  his  occasions  may  call  for. 
Thefe  writs  (relating  to  the  bufmefs  of  the  fubjecl:)  and  the  re- 
turns to  them  were,  according  to  the  fimplicity  of  antient  times, 
originally  kept  in  a  hamper,  in  hanaperio -,  and  the  others  (rela- 
ting to  fuch  matters  wherein  the  crown  is  immediately  or  me- 
diately concerned)  were  preferved  in  a  little  lack  or  bag,  in  parva 
baga ;  and  thence  hath  arifen  the  diftinftion  of  the  hanaper  of- 
fice, and  petty  bag  office,  which  both  belong  to  the  common  law 
court  in  chancery. 

BUT   the  extraordinary  court,  or  court  of  equity,  is  now  be- 
come the  court  of  the  greatefl  judicial  confequence.     This  dif- 
tindtion  between  law  and  equity,  as  adminiftred  in  different  courts, 
is  not  at  prefent  known,  nor  feems  to  have  ever  been  known, 
in  any  other  country  at  any  time  z :    and  yet  the  difference  of 
one  from  the  other,  when  adminirlred  by  the  fame  tribunal,  was 
perfectly  familiar  to   the  Romans  a ;    the  jus  praetorium,  or  dif- 
cretion  of  the  praetor,  being  diftincl:  from  the  leges  or  {landing 
laws b  :    but  the  power  of  both  centered  in  one  and  the  fame 
magistrate,  who  was  equally  intruded  to  pronounce  the  rule  of 
law,  and  to  apply  it  to  particular  cafes  by  the  principles  of  equity. 
With  us  toe,   the  aula  regia,  which  was  the  fupreme  court  of 
judicature,  undoubtedly  adminiftered  equal  juflice  according  to 
the  rules  of  both  or  either,  as  the  cafe  might  chance  to  require : 
and,  when  that  was  broken  to  pieces,  the  idea  of  a  court  of 
equity,  as  diftinguimed  from  a  court  of  law,  did  not  fubfift  in 

*•  The  council  rf  confcitnce,  inflituted  by  tolerable  account,  found  all  their  decifions 
John  III,  king  of  Portugal,  to  review  the  as  well  upon  principles  of  equity  as  thole 
fentences  of  all  inferior  courts,  and  mode-  of  pofitive  law.  (Lord  Kayms.  hirtor.  law- 
rate  them  by  equity,  (Mod.  Un.  Hid.  xxii.  tracts,  I.  325.  330.  princ.  of  equit  44.) 
237.)  feems  rather  to  have  been  a  court  of  b  Thus  Cicero;  "jam  illis  promijps  non 
appeal.  "  cjje  jiandiim,  quis  non  <videt,  quac  con  fins 

'  Thus  too  the  parliament  of  Paris,  the  "  quis  metu  et  deceptus  a'olo  fromiferil?  quae 

court  of  feflion  in  Scotland,  and  every  other  "  qtiidcm  plerum/jue  jure  praetorio  liberantur, 

jurifdidiion  in  Europe  of  which  we  have  any  "  nonnaila  legibus"  Oflic.  /.  I . 

Vo  L.  III.  G  the 
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the  original  plan  of  partition.  For  though  equity  is  mentioned 
by  Bracton c  as  a  thing  contracted  to  ftrict  law,  yet  neither  in 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britten  (compo- 
fed  under  the  aufpices  and  in  the  name  of  Edward  I,  and  treat- 
ing particularly  of  courts  and  their  feveral  jurifdidtions)  is  there 
a  fyllable  to  be  found  relating  to  the  equitable  jurifdiction  of  the 
court  of  chancery.  It  feems  therefore  probable,  that  when  the 
courts  of  law,  .proceeding  merely  upon  the  ground  of  the  king's 
original  writs  and  confining  themfelves  ftrictly  to  that  bottom, 
gave  a  harm  or  imperfect  judgment,  the  application  for  redrefs 
ufed  to  be  to  the  king  in  perfon  affifled  by  his  privy  council, 
(from  whence  alib  aroie  the  jurifdiction  of  the  court  of  requefls  d, 
which  was  virtually  abolillied  by  the  ftatute  16  Car.  I.  c.  10.)  and 
they  were  wont  to  refer  the  matter  either  to  the  chancellor  and 
a  felect  committee,  or  by  degrees  to  the  chancellor  only,  who 
mitigated  the  feverity  or  fupplied  the  defects  of  the  judgments 
pronounced  in  the  courts  of  law,  upon  weighing  the  circum- 
ftances  of  the  cafe.  This  was  the  cuftom  not  only  among  our 
Saxon  anceftors,  before  the  inftitution  of  the  aula  regiae,  but  alfo 
after  it's  diflblution,  in  the  reign  of  king  Edward  I f,  if  not  that 
of  Henry  II 8. 

I  N  thefe  early  times  the  chief  juridical  employment  of  the  chan- 
cellor muft  have  been  in  devifing  new  writs,  directed  to  the  courts 
of  common  law,  to  give  remedy  in  cafes  where  none  was  before 
adminiftered.  And  to  quicken  the  diligence  of  the  clerks  in  the 

'  /.  2.  f.  7.  fol.  23.  '  Nemo  ad  regein  af pellet  pro  aliqua  lite,  nijl 

*  The  matters  cognizable  in  this  court,  jus  iio»ii  confequi  non  pojjit .    Si  jus  nimis  fe-vi- 

immediately    before   it's    diflblution,    were  rum  Jit,  nllwiatio  deinde  quaeratur  apud  regem. 

1  almoft  all  fuits,  that  by  colour  of  equity,  LL.  Edg.  c.  2. 
'  or  fupplication  made  to  the  prince,  might         f  Lambard.  Arcbeion.  59. 
'be  brought  before  him:    but  originally         E  Joannes  Sarifburienfis  (who  died  A.  D. 

'  and  properly  all  poor  men's  fuits,  which  1182,   26  Hen.  II.)  fpeaking  of  the  chan- 

'  were  made  to  his  majefty  by  fupplication ;  celloi  's  office  in  the  verfes  prefixed  to  his 

'  and  upon  which  they  were  intitled  to  have  polycraticon,  has  thefe  lines ; 
'  right  without  payment  of  any  money  for          jjic  ^  qlli  ieges  regni  caace//af  in;qun!, 
'  the  fame."   (Smith's  commonwealth,  b-3-  £,  ma,,jata  pii  princifis  acqua  facit. 

-) 
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chancery,  who  were  too  much  attached  to  antient  precedents, 
it  is  provided  by  ftatute  Weftm.  2.  13  Edw.  I.  c.24.  that  "when- 
"foever  from  thenceforth  in  one  cafe  a  writ  lhall  be  found  in  the 
"  chancery,  and  in  a  like  cafe  falling  under  the  fame  right  and 
"  requiring  like  remedy  no  precedent  of  a  writ  can  be  produced, 
"  the  clerks  in  chancery  mail  agree  in  forming  a  new  one  :  and, 
"  if  they  cannot  agree,  it  (hall  be  adjourned  to  the  next  parlia- 
"  ment,  where  a  writ  (hall  be  framed  by  confent  of  the  learned 
"  in  the  law  h,  left  it  happen  for  the  future  that  the  court  of  our 
"  lord  the  king  be  deficient  in  doing  juftice  to  the  fuitors."  And 
this  accounts  for  the  very  great  variety  of  writs  of  trefpafs  on 
the  cafe,  to  be  met  with  in  the  regifter,  whereby  the  fuitor  had 
ready  relief  according  to  the  exigency  of  his  bufmefs,  and  adapted 
to  the  fpecialty,  reafon,  and  equity  of  his  very  cafe'.  Which 
provifion  (with  a  little  accuracy  in  the  clerks  of  the  chancery,  and 
a  little  liberality  in  the  judges,  by  extending  rather  than  narrow- 
ing the  remedial  effects  of  the  writ)  might  have  effectually  an- 
fwered  all  the  purpofes  of  a  court  of  equity  k;  except  that  of  ob- 
taining a  difcovery  by  the  oath  of  the  defendant. 

BUT  when,  about  the  end  of  the  reign  of  king  Edward  III, 
ufes  of  land  were  introduced  l,  and,  though  totally  difcountenan- 
ced  by  the  courts  of  common  law,  were  confidered  as  fiduciary 
depofits  and  binding  in  confcience  by  the  clergy,  the  feparate  ju- 
rifdiction  of  the  chancery  as  a  court  of  equity  began  to  be  efta- 
bli(hed  m  ;  and  John  Waltham,  who  was  bimop  of  Salifbury  and 
chancellor  to  king  Richard  II,  by  a  drained  interpretation  of  the 
above-mentioned  ftatute  of  Weftm.  2.  devifed  the  writ  otfubpooia, 
returnable  in  the  court  of  chancery  only,  to  make  the  feoffee  to 
ufes  accountable  to  his  cejluy  que  uj'e:  which  procefs  was  afterwards 

k  A  great  variety  of  new  precedents   of  "  y  foiiintement  ufe  come  il  eft  are,  Jt  nous  at- 

writs,  in  cafes   before  unprovided  for,  are  "  tendomus  tieh  aftioas  far  les  cafes,  et  main- 

given  by  this  very  ftatute  of  Weftm.  2.  "  leinomtts  le  jurifdidion  de  ceo  court,  et  d'au- 

1  Lamb.  Arcfeltm.  6 1 .  "  ter  courts"    (Yearb.  21  Ed-iv.  //'.  23.) 
k  This  was  the  opinion  of  Faiifax,  a  very         '  See  book  II.  ch.  20. 
learned  judge  in  the  time  of  Edward  the         "  Spebn.  Glo/.\o6.    I  Lev.  242. 
fourth,  "  Li  fnl>poena  (fays  he)  at  Jtrreit  my 

G  2  extended 
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extended  to  other  matters  wholly  determinable  at  the  common 
law,  upon  falfe  and  fictitious  fuggeitions  ;  for  which  therefore  the 
chancellor  himfelf  is  by  ftatute  17  Ric.  II.  c.  6.  directed  to  give 
damages  to  the  parties  unjuiHy  aggrieved.  But  as  the  clergy,  fo 
early  as  the  reign  of  king  Stephen,  had  attempted  to  turn  their 
ecclefiaftical  courts  into  courts  of  equity,  by  entertaining  fuits 
pro  laejione  Jidei,  as  a  fpiritual  offence  againfl  confcience,  in  cafe 
of  nonpayment  of  debts  or  any  breach  of  civil  contracts  " ;  till 
checked  by  the  constitutions  of  Clarendon0,  which  declared  that 
"  placita  de  debitis,  quae  Jide  interpofita  debentur,  vel  abj'que  inter- 
"  pojitione  fidci,  Jint  in  jujiicia  regis :"  therefore  probably  the  ec- 
clefiaftical chancellors,  who  then  held  the  feal,  were  remifs  in 
abridging  their  own  new-acquired  jurifdiction  ;  efpecially  as  the 
fpiritual  courts  continued  to  grafp  at  the  fame  authority  as  before, 
in  fuits  pro  laejione  jldei,  fo  late  as  the  fifteenth  century p,  till  fi- 
nally prohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  it  appears  from  the  parliament  rolls q,  that  in  the 
reigns  of  Henry  IV  and  V  the  commons  were  repeatedly  urgent 
to  have  the  writ  of  fubpoena  intirely  fupprefled,  as  being  a  novelty 
devifed  by  the  fubtilty  of  chancellor  Waltham,  againft  the  form 
of  the  common  law ;  whereby  no  plea  could  be  determined,  un- 
lefs  by  examination  and  oath  of  the  parties,  according  to  the 
form  of  the  law  civil,  and  the  law  of  holy  church,  in  fubverfion 
of  the  common  law.  But  though  Henry  IV,  being  then  hardly 
warm  in  his  throne,  gave  a  palliating  anfwer  to  their  petitions, 
and  actually  paffed  the  ftatute  4  Hen.  IV.  c.  23.  whereby  judg- 
ments at  law  are  declared  irrevocable  unlefs  by  attaint  or  writ  of 
error,  yet  his  fon  put  a  negative  at  once  upon  their  whole  ap- 
plication :  and  in  Edward  IV's  time,  the  procefs  by  bill  and 
fubpoena  was  become  the  daily  practice  of  the  court r. 


n  Lord   Lyttelt.  Hen.  II.   b.  3.   p.  361.  ^Hen.V.  »°.  46.  cited  in  Prynne's  abr.  of 

not.  Cotton's  records.  410.422.424.548.  4lnft. 

0   10  Hen.  II   c.  15.  83.     i  Roll.  Abr.  370,  37  I,  372. 
P  Yearu.  *  Hen. 11'.  lo.    1,%  Hen.  VI.  29.  r  Rot.   Parl.    i^Ectw.  //'.    /z°.  33.    (not 

•i  Rot.  Parl.  ifHat.iy.  n°.  78   fcf  no.  1 4  Ed™. HI.  as  cited  j  Roll.  Abr.  370,^.) 

BUT 
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B'or  this  did  not  extend  very  far  :  for  in  the  antient  treatife, 
intitled  diverfite  des  courtes ',  fuppofed  to  be  written  very  early  in 
the  fixteenth  century,  we  have  a  catalogue  of  the  matters  of 
confcience  then  cognizable  by  fubpoena  in  chancery,  which  fall 
within  a  very  narrow  compafs.  No  regular  judicial  fyftem  at  that 
time  prevailed  in  the  court  ,-    but  the  fuitor,.  when  he  thought 
himfelf  aggrieved,  found  a  defultory  and  uncertain  remedy,  ac- 
cording to  the  private  opinion  of  the  chancellor,   who  was  ge- 
nerally an  ecclefiaftic,  or  fometimes  (though  rarely)  a  ftatefman  : 
no  lawyer  having  fate  in  the  court  of  chancery  from   the  times 
of  the  chief  juftices  Thorpe  and  Knyvet,    fucceffively  chancel- 
lors to  king  Edward  III  in  1372  and  1373  '',  to  the  promotion  of 
fir  Thomas  More  by  king  Henry  VIII  in  1530.     After  which 
the  great  feal  was  indifcriminately  committed  to   the  cuftody  of 
lawyers,  or  courtiers v,  or  churchmen  ",  according  as  the  conve- 
nience of  the  times  and  the  difpofition  of  the  prince  required, 
till  ferjeant  Puckering  was   made  lord,  keeper  in  1592:    from 
which  time  to  the  prefent  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting   the  interval  from  1621   to  162 5,. 
when  the  feal  was  intrufted  to  Dr  Williams,  then  dean  of  Weft- 
minfter,  but  afterwards  bimop  of  Lincoln ;  who  had  been  chap- 
lain to  lord  Ellefnaere,,  when  chancellor  w. 

IN  the  time  of  lord  Ellefmere  (A.D.  1616.)  arofe  that  no- 
table difpute  between  the  courts  of  law  and  equity,  fet  on  foot- 
by  fir  Edward  Coke,  then  chief  juftice  of  the  court  of  king's 
bench  j  whether  a  court  of  equity  could  give  relief  after  or 
againft  a  judgment  at  the  common  law.  This  conteft  was  fa 
warmly  carried  on,  that  indictments  were  preferred  againft  the 
fuitors,"  the  folicitors,  the  counfel,  and  even  a  mafter  in  chancery, 
for  having  incurred  a  praemunire,  by  queftioning  in  a  court  of 
equity  a  judgment  in  the  court  of  king's  bench,  obtained  by; 

s  lit.   chanctry.  fal.  296.      Kartell's  edit.          v  Wriothefly,  St  John,  and  Hatton. 
A.  D.  1534.  u  Goodrick,  Gardiner,  and  Heath; 

'  Spelm.  Glo/.\\i.   Dugd.  cbron,  Scr.  50.         w  Biogr.  Brit.  4278. 
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grots  fraud  and  impofition  *.  This  matter,  being  brought  be- 
fore the  king,  was  by  him  referred  to  his  learned  counfel  for 
their  advice  and  opinion ;  who  reported  fo  flrongly  in  favour  of 
the  courts  of  equity y,  that  his  majefty  gave  judgment  on  their 
behalf:  but,  not  contented  with  the  irrefragable  reafons  and 
precedents  produced  by  his  counfel,  (for  the  chief  juftice  was 
clearly  in  the  wrong)  he  chofe  rather  to  decide  the  queflion  by 
referring  it  to  the  plenitude  of  his  royal  prerogative z.  Sir  Ed- 
ward Coke  fubmitted  to  the  deciiion  %  and  thereby  made  atone- 
ment for  his  error :  but  this  ftruggle,  together  with  the  bufi- 
nefs  of  commendams  (in  which  he  a&ed  a  very  noble  part b)  and 
his  controlling  the  commilTioners  of  fewer s  %  were  the  open  and 
avowed  caufes d,  firft  of  his  fufpeniion,  and  foon  after  of  his  re- 
moval, from  his  office. 

LORD  Bacon,  who  fucceeded  lord  Ellefmere,  reduced  the 
practice  of  the  court  into  a  more  regular  fyftem  ;  but  did  not  fit 
long  enough  to  effecl:  any  confiderable  revolution  in  the  fcience 
itfelf :  and  few  of  his  decrees  which  have  reached  us  are  of  any 
gjeat  confequence  to  pofterity.  His  fucceflbrs,  in  the  reign  of 

•  Bacon's  works.  IV.  61 1,  612.  632.  fulted.    The  twelve  judges  joined  in  a  me- 
"  Whitelocke  of  parl.  ii.  390.     I  Chan,     morial  to  his  majefty,  declaring   that  their 

Rep.  append,  n.  compliance  would  be  contrary  to  their  oathi 

z  "  For  that  it  appertaineth  to  our  prince-  and  the  law:    but  upon  being  brought  be- 

«•'  ly  office  only  to  judge  over  all  judges,  and  fore  the  king  in  council,  they  all  retraced 

to  difcern  and  determine  fuch  differences,  and  promifed  obedience  in  every  fuch  cafe 

as  at  any  time  may  and  mall  arife  between  for  the  future,  except  fir  Edward  Coke,  who 

our  feveral  courts  touching  their  jurifdic-  kid.   "that  when  the  cafe  happened,   he 

tions,  and  the  fame  to  fettle  and  deter-  "would  do  his  duty."    (Biogr.  Brit.  1388.) 

mine,  as  we  in  our  princely  wifdom  mail  *  See  that  article  in  chap.  6. 

find  to  ftand  moft  with  our  honour,  fcff."  *  See  lord  Ellefmere's  fpeech  to  fir  Henry 

(i  Chan.  Rep.  append.  26.)  Montague,  the  new  chief  juftice,   15  Nov. 

•  See  the  entry  in    the    council   book,  ,616.   (Moor's  reports.  828.)    Though  fir 
a6  July,  1616.    (Biogr.  Brit.  1390.)  Edward  might  probably  have  retained  his 

b  In  a  caufe  of  the  bilhop  of  Winchefter,  feat,  if  during  his  fufpcnfion  he  would  have 

touching  a  commendam,  king  James,    con-  complimented  lord  Villiers   (the  new  favo- 

ceiving  that  the  matter  afFedled  his  prero-  rite)  with  the  difpofal  of  the  moft  lucrative 

gative,  fent  letters  to  the  judges  not  to  pro-  office  in  his  court.    (Biogr.  Brit.  1391.) 
eeed  in  it,  till  himfelf  had  been  firft  con- 

Charles  I, 
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Charles  I,  did  little  to  improve  upon  his  plan  :  and  even  after 
the  restoration  the  feal  was  committed  to  the  earl  of  Clarendon, 
who  had  withdrawn  from  practice  as  a  lawyer  near  twenty  years  ; 
and  afterwards  to  the  earl  of  ShafteSbury,  who  had  never  prac- 
tifed  at  all.  Sir  Heneage  Finch,  who  fucceeded  in  1673  and  be- 
came afterwards  earl  of  Nottingham,  was  a  perfon  of  the  great- 
eft  abilities  and  moil  uncorrupted  integrity ;  a  thorough  matter 
and  zealous  defender  of  the  laws  and  constitution  of  his  coun- 
try ;  and  endued  with  a  pervading  genius,  that  enabled  him  to 
difcover  and  to  purfue  the  true  fpirit  of  juftice,  notwithstanding 
the  embaraSTments  railed  by  the  narrow  and  technical  notions 
which  then  prevailed  in  the  courts  of  law,  and  the  imperfect 
ideas  of  redrefs  which  had  poSfeSTed  the  courts  of  equity.  The 
reafon  and  neceflities  of  mankind,  arifing  from  the  great  change 
in  property  by  the  extenfion  of  trade  and  the  abolition  of  mili- 
tary tenures,  co-operated  in  eflablifhing  his  plan,  and  enabled 
him  in  the  courfe  of  nine  years  to  build  a  SyStem  of  jurifprudence 
and  jurisdiction  upon  wide  and  rational  foundations;  which  have 
alfo  been  extended  and  improved  by  many  great  men,  who  have 
fince  prefided  in  chancery.  And  from  that  time  to  this,  the 
power  and  bufinefs  of  the  court  have  increafed  to  an  amazing 
degree. 

FROM  this  court  of  equity  in  chancery,  as  from  the  other 
fuperior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But  there 
are  thefe  differences  between  appeals  from  a  court  of  equity,  and 
writs  of  error  from  a  court  of  law :  i .  That  the  former  may  be 
brought  upon  any  interlocutory  matter,  the  latter  upon  nothing 
but  only  a  definitive  judgment.  2.  That  on  writs  of  error  the 
houfe  of  lords  pronounces  the  judgment,  on  appeals  it  gives  di- 
rection to  the  court  below  to  rectify  it's  own  decree. 

IX.  TH  E  next  court  that  I  mail  mention  is  one  that  hath  no 
original  jurisdiction,  but  is  only  a  court  of  appeal,  to  correct  the 
errors  of  other  jurisdictions.  This  is  the  court  of  exchequer 
chamber;  which  was  firSt  eredled  by  Statute  31  Edw.  III.  c.  12. 

to 
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to  determine  caufes  upon  writs  of  error  from  the  common  law 
fide  of  the  court  of  exchequer.    And  to  that  end  it  confifts  of  the 
lord  treafiirer,  the  lord  chancellor,  and  the  juftices  of  the  king's 
bench  and  common  pleas.     In  imitation  of  which,  a  fecond  court 
of  exchequer  chamber  was  erected  by  ftatute  27  Eliz.  c.  8.  con- 
fifting  of  the  juftices  of  the  common  pleas,  and  the  barons  of 
the  exchequer  ;   before  whom  writs  of  error  may  be  brought  to 
reverfe  judgments  in  certain  fuits  originally  begun  in  the  court 
of  king's   bench.     Into  the  court   alfo  of   exchequer  chamber, 
(which    then   confifts   of  all    the   judges  of  the   three   fuperior 
courts,  and  now   and   then   the  lord  chancellor  alfo)  are  fome- 
times  adjourned  from  the  other  courts  fuch  caufes,  as  the  judges 
upon  argument  find  to  be  of  great  weight  and  difficulty,  before 
any  judgment  is  given  upon  them  in  the  court  below6. 

FROM  all  the  branches  of  this  court  of  exchequer  chamber, 
a  writ  of  error  lies  to 

X.  TH  E  houfe  of  peers,  which  is  the  fupreme  court  of  ju- 
dicature in  the  kingdom,  having  at  prefent  no  original  jurifdie- 
tion  over  caufes,  but  only  upon  appeals  and  writs  of  error ;  to 
redlify  any  injuftice  or  miftake  of  the  law,  committed  by  the 
courts  below.  To  this  authority  they  Succeeded  of  courfe,  upon 
the  diilblution  of  the  aula  regia.  For,  as  the  barons  of  parliament 
were  conftituent  members  of  that  court,  and  the  reft  of  it's  ju- 
rifdiclion  was  dealt  out  to  other  tribunals,  over  which  the  great 
officers  who  accompanied  thofe  barons  were  refpedlively  delega- 
ted to  preiide;  it  followed,  that  die  right  of  receiving  appeals, 
and  fuperintending  all  other  jurifdiclions,  ftill  remained  in  that 
noble  affembly,  from  which  every  other  great  court  was  derived. 
They  are  therefore  in  all  caufes  the  laft  refort,  from  whofe 
judgment  no  farther  appeal  is  permitted ;  but  every  fubordinate 
tribunal  muft  conform  to  their  determinations.  The  law  repo- 
iing  an  entire  confidence  in  the  honour  and  confcience  of  the 
noble  perfons  who  compofe  this  important  affembly,  that  they 

e  4  Inft.  119.    4  Bulflr.  146. 

will 
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will  make  themfelves  matters  of  thofe  queftions  upon  which  they 
undertake  to  decide ;  fince  upon  their  decifion  all  property  muft 
finally  depend. 

HITHERTO  may  alfo  be  referred  the  tribunal  eftablimed  by 
flatute  14  Edw.  III.  c.  5.  confifting  (though  now  out  of  ufe)  of 
one  prelate,  two  earls,  and  two  barons,  who  are  to  be  chofen  at 
every  new  parliament,  to  hear  complaints  of  grievances  atid  de- 
lays of  juftice  in  the  king's  courts,  and  to  give  directions  for  re- 
medying thefe  inconveniences  in  the  courts  below.  This  com- 
mittee feems  to  have  been  eftablifhed,  left  there  fliould  be  a  de- 
fee!  of  juftice  for  want  of  a  fupreme  court  of  appeal,  during  the 
intermiffion  or  recefs  of  parliament  •,  for  the  flatute  farther  di- 
rects, that  if  the  difficulty  be  fo  great,  that  it  may  not  well  be 
determined  without  affent  of  parliament,  it  fhall  be  brought  by 
the  faid  prelate,  earls,  and  barons  unto  the  next  parliament,  who 
fhall  finally  determine  the  fame. 

XI.  BEFORE  I  conclude  this  chapter,  I  muft  alfo  mention 
an  eleventh  fpecies  of  courts,  of  general  jurifdiction  and  ufe, 
which  are  derived  out  of,  and  adl  as  collateral  auxiliaries  to,  the 
foregoing ;  I  mean  the  courts  of  affife  and  niji  prius. 

THESE  are  compofed  of  two  or  more  commifiioners,  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commiffion  all 
round  the  kingdom,  (except  only  London  and  Middlefex,  where 
courts  of  nlfi  prius  are  holden  in  and  after  every  term,  before  the 
chief  or  other  judge  of  the  feveral  fuperior  courts)  to  try  by  a 
jury  of  the  refpeftive  counties  the  truth  of  fuch  matters  of  facl 
as  are  then  under  difpute  in  the  courts  of  Weftminfter-hall. 
Thefe  judges  of  affife  came  into  ufe  in  the  room  of  the  antient 
juftices  in  eyre,  jujiitiarii  in  itinere  ;  who  were  appointed  by  the 
great  council  of  the  realm,  A.  D.  1176,  22  Hen.  II f,  with  a 
delegated  power  from  the  king's  great  court  or  aula  regia,  being 
looked  upon  as  members  thereof :  and  they  made  their  circuit 

f  Seld.  Jan.  1,2,  §. 5.    Spelm.  Cod.  329. 
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round  the  kingdom  once  in  feven  years  for  the  purpofe  of  trying 
caufes  s.  They  were  afterwards  directed  by  magna  cart  a,  c.  12. 
to  be  fent  into  every  county  once  a  year  to  take  or  try  certain  ac- 
tions then  called  recognitions  or  affifes;  the  molt  difficult  of  which 
they  are  directed  to  adjourn  into  the  court  of  common  pleas  to 
be  there  determined.  The  prefent  juftices  of  affife  and  niji  frius 
are  derived  from  the  ftatute  Weftm.  2.13  Edw.  I.  c.3O.  explained 
by  feveral  other  acts,  particularly  the  ftatute  14 Edw.  III.  c.  16. 
and  rnuil  be  two  of  the  king's  juftices  of  the  one  bench  or  the 
other,  or  the  chief  baron  of  the  exchequer,  or  the  king's  ferjeants 
fworn.  They  ufually  make  their  circuits  in  the  refpective  vaca- 
tions after  Hilary  and  Trinity  terms ;  affiles  being  allowed  to  be 
taken  in  the  holy  time  of  lent  by  confenth  of  the  bifhops  at  the 
king's  requeft,  as  exprelfed  in  ftatute  Weftrn.  i.  3  Edw.  I.  c.  51. 
And  it  was  alfo  ufual,  during  the  times  of  popery,  for  the  pre- 
lates to  grant  annual  licences  to  the  juftices  of  affife  to  admini- 
fter  oaths  in  holy  times  :  for  oaths  being  of  a  facred  nature,  the 
logic  of  thofe  deluded  ages  concluded  that  they  muft  be  of  eccle- 
fiaftical  cognizance  '.  The  prudent  jealoufy  of  our  anceftors  or- 
dained k  that  no  man  of  law  fliould  be  judge  of  affife  in  his  own 
country  :  and  a  limilar  prohibition  is  found  in  the  civil  law ' ; 
•which  has  carried  this  principle  fo  far,  that  it  is  equivalent  to 
the  crime  of  facrilege  for  a  man  to  be  governor  of  the  province 
in  which  he  was  born,  or  has  any  civil  connexion  m. 

THE  judges  upon  their  circuits  fit  by  virtue  of  five  feveral 
authorities,  i.  The  commiffion  of  the  peace.  2.  A  commiffion 
of  over  and  termlner.  3.  A  commiffion  of  general  goal- delivery. 
The  confideration  of  all  which  belongs  properly  to  the  fubfequent 
book  of  thefe  commentaries.  But  the  fourth  commiffion  is, 

t  Co.  Litt.  293.  '  Inftances  hereof  may  be  met  with  in 

b  It  would  have  been  ftrange  to  ha"-'e  tie-  the  appendix  to  Spelman's  original  of  the 

nied  this  confent,  if,  as  Whitelocke  ima-  terms,  and  in  Parker's  ecclefiaftical  hift. 209. 

gines  (on  parl.  ii.  260.)  the  hint  of  our  juf-  k  Stat.  4  Edw.  III.  c.  2.    8  Ric.  II.  c,  2. 

tices  of  affife  was  taken  from  Samuel's  go-  33  Hen.  VIII.   c.  24. 

ing    an    annual   circuit    to    judge    Ifrael.  '  Ff.  1.22.3. 

2  Sam,  vii.  16.  w  C.  9.  29.  4. 
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4.  A  commiffion  of  affife,  directed  to  the  judges  and  clerk  of  aflife, 
to  take  affifes ;  that  is,  to  take  the  verdict  of  a  peculiar  fpecies 
of  jury  called  an  affife  and  fummoned  for  the  trial  of  landed  dif- 
putes,  of  which  hereafter.  The  other  authority  is,  5.  That  of 
nifi  prius,  which  is  a  confequence  of  the  commiffion  of  affife ", 
being  annexed  to  the  office  of  thofe  juflices  by  the  flatute  of 
Weftm.2.  ^Edw.I.  0.30.  And  it  empowers  them  to  try  all  quef- 
tions  of  fact  iffuing  out  of  the  courts  at  Weftminfter,  that  are 
then  ripe  for  trial  by  jury.  The  original  of  the  name  is  this  : 
all  caufes  commenced  in  the  courts  of  Weftminfter-hall  are  by 
the  courfe  of  the  courts  appointed  to  be  there  tried,  on  a  day 
fixed  in  fome  Barter  or  Michaelmas  term,  by  a  jury  returned 
from  the  county,  wherein  the  caufe  of  action  arifes  ;  but  with 
this  provilb,  nifi  prius  jujlitiarii  ad  ajjifas  capiendas  venerint  -,  un- 
lefs  before  the  day  prefixed  the  judges  of  affife  come  into  the 
county  in  queftion.  This  they  are  fure  to  do  in  the  vacations 
preceding  each  Eafter  and  Michaelmas  terms,  and  there  diipofe 
of  the  caufe ;  which  faves  much  expence  and  trouble,  both  to 
the  parties,  the  jury,  and  the  witnefles. 

THESE  are  the  feveral  courts  of  common  law  and  equity, 
which  are  of  public  and  general  jurifdiction  throughout  the  king- 
dom. And,  upon  the  whole,  we  cannot  but  admire  the  wife 
oeconomy  and  admirable  provilion  of  our  anceftors,  in  fettling  the 
distribution  of  juftice  in  a  method  fo  well  calculated  for  cheap- 
nefs,  expediton,  and  eafe.  By  the  constitution  which  they  efta- 
blifhed,  all  trivial  debts,  and  injuries  of  fmall  confequence,  were 
to  be  recovered  or  redrefled  in  every  man's  own  county,  hundred, 
or  perhaps  pariih.  Pleas  of  freehold,  and  more  important  dif- 
putes  of  property,  were  adjourned  to  the  king's  court  of  common 
pleas,  which  was  fixed  in  one  place  for  the  benefit  of  the  whole 
kingdom.  Crimes  and  mifdemefnors  were  to  be  examined  in  a 
court  by  themfelves  ;  and  matters  of  the  revenue  in  another  dif- 
tinct  jurifdiction.  Now  indeed,  for  the  eafe  of  the  fubject  and 
greater  difpatch  of  caufes,  methods  have  been  found  to  open  all 

11  Snlk.  454. 

H  2  the 


60  PRIVATE  BOOK  III. 

the  three  fuperior  courts  for  the  redrefs  of  private  wrongs ;  which 
have  remedied  many  inconveniences,  and  yet  preferved  the  forms 
and  boundaries  handed  down  to  us  from  high  antiquity.  If  facts 
are  difputed,  they  are  fent  down  to  be  tried  in  the  country  by 
the  neighbours  -,  but  the  law,  arifing  upon  thofe  facts,  is  deter- 
mined by  the  judges  above  :  and,  if  they  are  miftaken  in  point 
of  law,  there  remain  in  both  cafes  two  fucceffive  courts  of  ap- 
peal, to  rectify  fuch  their  miftakes.  If  the  rigour  of  general  rules 
does  in  any  cafe  bear  hard  upon  individuals,  courts  of  equity 
are  open  to  fupply  the  defects,  but  not  fap  the  fundamentals,  of 
the  law.  Laftly,  there  prefides  over  all  one  great  court  of  ap- 
peal, which  is  the  lafl  refort  in  matters  both  of  law  and  equity ; 
and  which  will  therefore  take  care  to  preferve  an  uniformity  and 
equilibrium  among  all  the  inferior  jurifdictions  :  a  court  compofed 
of  prelates  felected  for  their  piety,  and  of  nobles  advanced  to 
that  honour  for  their  perfonal  merit,  or  deriving  both  honour 
and  merit  from  an  illuflrious  train  of  anceftors  ;  who  are  formed 
by  their  education,  interefted  by  their  property,  and  bound  upon 
their  confcience  and  honour,  to  be  fkilled  in  the  laws  of  their 
country.  This  is  a  faithful  fketch  of  the  Englifh  juridical  con- 
ftitution,  as  defigned  by  the  mafterly  hands  of  our  forefathers. 
Of  which  the  great  original  lines  are  ftill  ftrong  and  vifible ;  and, 
if  any  of  it's  minuter  ftrokes  are  by  the  length  of  time  at  all  ob- 
fcured  or  decayed,  they  may  ftill  be  with  eafe  reflored  to  their 
priftine  vigour  :  and  that  not  fo  much  by  fanciful  alterations  and 
wild  experiments  (fo  frequent  in  this  fertile  age)  as  by  clofely 
adhering  to  the  wifdom  of  the  antient  plan,  concerted  by  Alfred 
and  perfected  by  EdwardI;  and  by  attending  to  the  fpirit,  with- 
out neglecting  the  forms,  of  their  excellent  and  venerable  infti- 
tutionSc 
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CHAPTER    THE    FIFTH. 

OF  COURTS  ECCLESIASTICAL,  MILITARY, 
AND    MARITIME, 


BESIDES  the  feveral  courts,  which  were  treated  of  in  the 
preceding  chapter,  and  in  which  all  injuries  are  redrefled, 
that  fall  under  the  cognizance  of  the  common  law  of  England, 
or  that  fpirit  of  equity  which  ought  to  be  it's  conftant  attendant, 
there  ftill  remain  fome  other  courts  of  a  jurifdiclion  equally  pub- 
lic and  general :  which  take  cognizance  of  other  fpecies  of  in- 
juries, of  an  ecclefiaftical,  military,  and  maritime  nature  ;  and 
therefore  are  properly  diftinguifhed  by  the  title  of  ecclefiaftical 
courts,  courts  military,  and  courts  maritime. 

I.  BEFORE  I  defcend  to  confider  particular  ecclefiaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time  of 
our  Saxon  anceftors  there  was  no  fort  of  diftinction  between  the 
lay  and  the  ecclefiaftical  jurifdiction  :  the  county  court  was  as 
much  a  fpirituaj  as  a  temporal  tribunal :  the  rights  of  the  church 
were  afcertained  and  aflerted  at  the  fame  time  and  by  the  fame 
judges  as  the  rights  of  the  laity.  For  this  purpofe  the  bifhop  of 
the  diocefe,  and  the  alderman,  or  in  his  abfence  the  fheriffof  the 
county,  ufed  to  fit  together  in  the  county  court,  and  had  there 
the  cognizance  of  all  caufes  as  well  ecclefiaftical  as  civil :  a  fu- 
perior  deference  being  paid  to  the  bifliop's  opinion  in  fpiritual 
matters,  and  to  that  of  the  lay  judges  in  temporal a.  This 
union  of  power  was  very  advantageous  to  them  both  :  the  pre- 

*  Celeberrimo  huic  coti'uentui  epifccpus  et  al-     vina ,    alter  biimana  fopulum    edaceta.      LL. 
dermannus  interfunto  ;   quorum  alter  jura  di-     Eadgar.  c.  5 . 

fence 
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fence  of  the  bifhop  added  weight  and  reverence  to  the  fherifPs 
proceedings ;  and  the  authority  of  the  fherirT  was  equally  ufeful 
to  the  biihop,  by  enforcing  obedience  to  his  decrees  in  fuch  re- 
fractory offenders,  as  would  otherwife  have  defpifed  the  thun- 
der of  mere  ecclefiaftical  cenfures. 

BUT  fo  moderate  and  rational  a  plan  was  wholly  inconfiftent 
with  thofe  views  of  ambition,  that  were  then  forming  by  the 
court  of  Rome.  It  foon  became  an  eftablifhed  maxim  in  the  pa- 
pal fyftem  of  policy,  that  all  ecclefiaftical  perfons  and  all  eccle- 
liaftical  caufes  mould  be  folely  and  entirely  fubjec~l  to  ecclefiafti- 
cal jurifdiftion  only  :  which  jurifdidlion  was  fuppofed  to  be 
lodged  in  the  firft  place  and  immediately  in  the  pope,  by  divine 
indefeafible  right  and  inveftiture  from  Chrift  himfelf ;  and  de- 
rived from  the  pope  to  all  inferior  tribunals.  Hence  the  canon 
law  lays  it  down  as  a  rule,  that  "facerdotes  a  regibus  honorandi 
"funt,  non  judicandi^  •"  and  places  an  emphatical  reliance  on  a 
fabulous  tale  which  it  tells  of  the  emperor  Conftantine ;  that 
when  fome  petitions  were  brought  to  him,  imploring  the  aid  of 
his  authority  againft  certain  of  his  bimops,  accufed  of  oppref- 
fion  and  injuftice,  he  caufed  (fays  the  holy  canon)  the  petitions 
to  be  burnt  in  their  prefence,  difmifling  them  with  this  valedic- 
tion ;  "  iff,  et  inter  vos  cauj'as  vejlras  difcutite,  quia  dignum  non  eft 
11  ut  nos  judicemns  Deos  c. 

I  T  was  not  however  till  after  the  Norman  conqueft,  that  this 
doctrine  was  received  in  England ;  when  William  I,  (whofe  title 
was  warmly  efpoufed  by  the  monafteries  which  he  liberally  en- 
dowed, and  by  the  foreign  clergy,  whom  he  brought  over  in 
flioals  from  France  and  Italy  and  planted  in  the  beft  preferments 
of  the  English  church,)  was  at  length  prevailed  upon  to  eftablifh 
this  fatal  encroachment,  and  feparate  the  ecclefiaftical  court  from 
the  civil :  whether  actuated  by  principles  of  bigotry,  or  by  thofe 
of  a  more  refined  policy,  in  order  to  difcountenance  the  laws  of 
king  Edward  abounding  with  the  {pint  of  Saxon  liberty,  is  not 

b  Decret,  cauf.  \  I.   qit,  I,  c.  41.  '  Hid. 

altogether 
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altogether  certain.     But  the   latter,  if"  not  the  caufe,   was  un- 

O 

doubted  the  confequence,  of  this  reparation  :  for  the  Saxon  laws 
were  loon  overborne  by  the  Norman  judiciaries,  when  the  county 
court  fell  into  difregard  by  the  bifhop's  withdrawing  his  prefence, 
in  obedience  to  the  charter  of  the  conqueror  d ;  which  prohibited 
any  fpiritual  caufe  from  being  tried  in  the  fecular  courts,  and 
commanded  the  fuitors  to  appear  before  the  bifhop  only,  whofe 
decilions  were  directed  to  conform  to  the  canon  law e. 

KING  Henry  the  firft,  at  his  accefllon,  among  other  refto- 
rations  of  the  laws  of  king  Edward  the  confeflbr,  revived  this 
of  the  union  of  the  civil  and  ecclefiaftical  courts  f.  Which  was, 
according  to  lir  Edward  Coke  s,  after  the  great  heat  of  the  con~ 
queft  was  paft,  only  a  restitution  of  the  antient  law  of  England. 
This  however  was  ill  relimed  by  the  popifli  clergy,  who,  under 
the  guidance  of  that  arrogant  prelate  archbimop  Anfelm,  very 
early  difapproved  of  a  meafure  that  put  them  on  a  level  with  the 
profane  laity,  and  fubjecled  fpiritual  men  and  caufes  to  the  in- 
fpeftion  of  the  fecular  magiftrates  ;  and  therefore  in  their  fynod  at 
Weftminfter,  3  Hen.  I.  they  ordained  that  no  bifliop  mould  attend 
the  difcuflion  of  temporal  caufes  h  -,  which  foon  diffolved  this  newly 
effected  union.  And  when,  upon  the  death  of  king  Henry  the 

d  Hale.  Hift.  C.  L.IO2.  Selden.  inEadm.  ad comitatus  et  bundre da,  ficut  fcccrint tcmpore 

p.  6.  I.  24.    4  Inft.  259.    Wilk.  LL.  Angl.  rrgis  Edwardi.    (Cart.  Hen.J.  in  Spelm.  cod. 

Sax.  292.  vet.Iegum.^o^.J  And  what  is  here  obfcurely 

e  Nulltis  epifcopus  vel  arebidiaconus  de  legi-  hinted  at,  is  fully  explained  by  his  code  of 

bus  cpifiopalibus  amplius  in  bunttret  placita  te-  laws  extant  in   the  red  book  of  the  exche- 

fieant,  r.ec  caufam  quae  ad  regimen  animarum  quer,    though  in  general  but  of  doubtful 

fertinet  ad  judicitim  fccularium  hominum  ad-  authority,  cap.%.  Generalia  comitattium  pla- 

ducant :    fed  quicunque  fectindum    epifcopalcs  clta  cert  is  locis  ct  vicil/us  tcneantur.    Inter jint 

leges  de  quacunque  canfa  -eel  ca/pa  interpellate  autcm  epifcopi,  comita,  &r  ;  et  agantttr  fritno 

fuerit,  ad  locum,  quern  ad  hoc  epifcopus  elege-  debits  verae  chriftianitatis  jura,  J'ecundo  regis 

rit  et  nominaverit,  Denial ;  ilique  de  caufa  fua  placila,  pojlremo  caufae  fingukrum  dignis  fa- 

rcf pon deal ;  et  non  fecundum  bitnJrct,  fej  fe-  tisfaBionibus  expleantur. 
cundam  canones  et  epifcope.lcs  leges,  relium  Deo         E  2  Inft.  70. 
et  epifcopo  fuo  facial.  h  Ne  epifcopi faeculariumplacitorumojpcium 

*  I'elo  et  pr&ecifio,  Momncsde  comitatu  eant  fufcipiant"    Spelra.  Cod.  301. 

firft, 
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firfl,  the  ufurper  Stephen  was  brought  in  and  fupported  by  the 
clergy,  we  find  one  article  of  the  oath  which  they  impofed  upon 
him  was,  that  ecclefiaflical  perfons  and  ecclefiaflical  caufes  fhould 
be  fubjecl  only  to  the  bifhop's  jurifdiclion1.  And  as  it  was  about 
this  time  that  the  contefl  and  emulation  began  between  the  laws 
of  England  and  thofe  of  Rome  k,  the  temporal  courts  adhering 
to  the  former,  and  the  Spiritual  adopting  the  latter  as  their  rule 
of  proceeding,  this  widened  the  breach  between  them,  and 
made  a  coalition  afterwards  impracticable  -,  which  probably  would 
elfe  have  been  effected  at  the  general  reformation  of  the  church. 

IN  briefly  recounting  the  various  fpecies  of  ecclefiaflical  courts, 
or,  as  they  are  often  fliled,  courts  chriflian,  (curiae  chrijtianita- 
tis)  I  mall  begin  with  the  lowefl,  and  fo  afcend  gradually  to  the 
fupreme  court  of  appeal '. 

1 .  THE  archdeacons  court  is  the  mofl  inferior  court  in  the 
whole  ecclefiaflical  polity.     It  is  held  in  the  archdeacon's  abfence 
before  a  judge  appointed  by  himfelf,  and  called  his  official ;  and 
it's  jurifdiction  is  fometimes  in  concurrence  with,  fometimes  in 
exclufion  of,  the  bifhop's  court  of  the  diocefe.      From  hence 
however  by  flatute  24  Hen.  VIII.  c.  12.  there  lies  an  appeal  to 
that  of  the  bilhop. 

2.  THE  confijlory  court  of  every  diocefan  bimop  is  held  in 
their  feveral  cathedrals  for  the  trial  of  all  ecclefiaflical  caufes  ari- 
fing  within  their  refpeftive  diocefes.    The  bimop's  chancellor,  or 
his  commifTary,  is  the  judge  j  and  from  his  fentence  there  lies 
an   appeal,  by  virtue  of  the  fame  flatute,  to  the  archbifhop  of 
each  province  refpeclively. 

3.  THE  court  of  arches  is  a  court  of  appeal,  belonging  to 
the  archbifhop  of  each  province ;  whereof  the  judge  is  called 

5  Ibid.  3 1  o.  fiaftical  law,  Wood's  inftitute  of  the  common 

k  See  vol.1,  introd.  §.  i.  Jaw,  and  Oughton's  orcio  judUtwum. 

1  For  farther  particulars  fee  Burn's  ecde- 

the 
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the  dean  of  the  arches ;  becaufe  he  antiently  held  his  court  in  the 
church  of  St  Mary  le  bow  (fanfta  Maria  de  arcubus)  though  all 
the  principal  fpiritual  courts  are  now  holden  at  doftors'  commons. 
His  proper  jurifdidlion  is  only  over  the  thirteen  peculiar  parifhes 
belonging  to  the  archbifhop  in  London ;  but  the  office  of  dean 
of  the  arches  having  been  for  a  long  time  united  with  that  of 
the  archbifhop's  principal  official,  he  now,  in  right  of  the  laft 
mentioned  office,  receives  and  determines  appeals  from  the  fen- 
tences  of  all  inferior  ecclefiaftical  courts  within  the  province. 
And  from  him  there  lies  an  appeal  to  the  king  in  chancery  (that 
is,  to  a  court  of  delegates  appointed  under  the  king's  great 
feal)  by  ftatute  25  Hen. VIII.  c.  19.  as  fupreme  head  of  the  Eng- 
lifh  church,  in  the  place  of  the  bifhop  of  Rome,  who  formerly 
exercifed  this  jurifdiclion ;  which  circumftance  alone  will  fur- 
nifh  the  reafon  why  the  popifb  clergy  were  fo  anxious  to  feparate 
the  fpiritual  court  from  the  temporal. 

4.  THE  court  of  peculiars  is  a  branch  of  and  annexed  to  the 
court  of  arches.      It  has  a  jurifdidtion  over  all  thofe   parifhes 
diiperfed   through   the  province  of  Canterbury   in  the  midft  of 
other  diocefes,  which  are  exempt  from  the  ordinary's  jurifdidlion, 
-and  fubject  to  the  metropolitan  only.    All  ecclefiaflical  caufes, 
arifing  within  thefe  peculiar  or  exempt  jurifdidlions,  are,  origi- 
nally, cognizable  by  this  court ;  from  which  an  appeal  lay  for- 
merly to  the  pope,  but  now  by  the  flatute  25  Hen.  VIII.  c.  19, 
to  the  king  in  chancery. 

5.  THE  prerogative  court  is  eftablifhed  for  the  trial  of  all 
teftamentary  caufes,  where  the  deceafed  hath  left  bona  notabiUa 
within  two  different  diocefes.    In  which  cafe  the  probate  of  wills 
belongs,  as  we  have  formerly  feen  m,  to  the  archbifhop  of  the 
province,   by  way  of  fpecial  prerogative.     And  all  caufes  relating 
to  the  wills,  adminiftrations,  or  legacies  of  fuch  perfons  are,  ori- 
ginally,  cognizable  herein,  before   a  judge   appointed   by   the 
arch-bifnop,  called    the  judge  of  the  prerogative  court  ;  from 

»'  Bcok  II,  ch.  32. 

VOL.  III.  I  whom 
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whom  an  appeal  lies  by  flatute  25  Hen.  VIII.  c.  -19.  to  the  king 
in  chancery,  inftead  of  the  pope  as  formerly. 

I  PASS  by  fuch  ecclefiaftical  courts,  as  have  only  what  is  call- 
ed a  voluntary  and  not  a  contentious  jurifdiction  -,  which  are  merely 
concerned  in  doing  or  felling  what  no  one  oppofes,  and  which 
keep  an  open  office  for  that  purpofe,  (as  granting  difpenfations, 
licences,  faculties,  and  other  remnants  of  the  papal  extortions) 
but  do  not  concern  themielves  with  adminiflring  redrefs  to  any 
injury  :  and  mall  proceed  to 

6.  THE  great  court  of  appeal  in  all  ecclefiaftical  caufes,  viz. 
the  court  of  delegates,  judices  delegati,  appointed  by  the  king's 
commiffion  under  his  great  feal,  and  ifluing  out  of  chancery,  to 
reprefent  his  royal  peribn,  and  hear  all  appeals  to  him  made  by 
virtue  of  the  before-mentioned  ftatute  of  Henry  VIII.  This 
commifiion  is  ufually  filled  with  lords  fpiritual  and  temporal, 
judges  of  the  courts  at  Weftminfter,  and  doctors  of  the  civil  law. 
Appeals  to  Rome  were  always  looked  upon  by  the  Englim  na- 
tion, even  in  the  times  of  popery,  with  an  evil  eye ;  as  being 
contrary  to  the  liberty  of  the  fubjedl,  the  honour  of  the  crown, 
and  the  independence  of  the  whole  realm  :  and  were  firft  in- 
troduced in  very  turbulent  times  in  the  fixteenth  year  of  king 
Stephen  {A.  D.  1151.)  at  the  fame  period  (fir  Henry  Spelman 
obferves)  that  the  civil  and  canon  laws  were  firft  imported  into 
England".  But,  in  a  few  years  after,  to  obviate  this  growing 
pradlice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  II.  on  ac- 
count of  the  difturbances  railed  by  arch-bifhop  Becket  and  other 
zealots  of  the  holy  fee,  expreflly  declare  °,  that  appeals  in  caufes 
ecclefiaftical  ought  to  lie,  from  the  arch-deacon  to  the  diocefan ; 
from  the  dioceian  to  the  arch-bifhop  of  the  province ;  and  from 
the  arch-bifhop  to  the  king ;  and  are  not  to  proceed  any  farther 
without  fpecial  licence  from  the  crown.  But  the  unhappy  ad- 
vantage that  was  given  in  the  reigns  of  king  John,  and  his  fon 
Henry  the  third,  to  the  encroaching  power  of  the  pope,  who 

0  Cod.  vet.  leg.  315.  °  chap.  8. 

was 
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was  ever  vigilant  to  improve  all  opportunities  of  extending  his 
jurifdidlion  hither,  at  length  rivetted  the  cuftom  of  appealing  to 
Rome  in  caufes  ecclefiaitical  fo  ftrongly,  that  it  never  could  be 
thoroughly  broken  off,  till  the  grand  rupture  happened  in  the 
reign  of  Henry  the  eighth  ;  when  all  the  jurifdiclion  ufurped  by 
the  pope  in  matters  ecclefiaftical  was  reftored  to  the  crown,  to 
which  it  originally  belonged  :  fo  that  the  ftatute  25  Hen.  VIII. 
was  but  declaratory  of  the  antient  law  of  the  realm p.  But  in 
cafe  the  king  himfelf  be  party  in  any  of  thefe  fuits,  the  appeal 
does  not  then  lie  to  him  in  chancery,  which  would  be  abfurd  ; 
but,  by  the  ftatute  24  Hen.  VIII.  c.  12.  to  all  the  bifliops  of  the 
realm,  aflembled  in  the  upper  houfe  of  convocation, 

7.  A  COMMISSION  of  review  is  a  commfffion  fbmetimes 
granted,  in  extraordinary  cafes,  to  revife  the  fentence  of  the  court 
of  delegates  ;  when  it  is  apprehended  they  have  been  led  into  a 
material  error.  This  commiffion  the  king  may  grant,  although 
the  ftatutes  24  &  25  Hen.  VIII.  before  cited  declare  the  fentence 
of  the  delegates  definitive ;  becaufe  the  pope  as  fupreme  head  by 
the  canon  law  ufed  to  grant  fuch  commiffion  of  review ;  and 
fuch  authority,  as  the  pope  heretofore  exerted,  is  now  annexed  to 
the  crown q  by  ftatutes  26  Hen.  VIII.  c.  i.  and  i  Eliz.  c.  i.  But 
it  is  not  matter  of  right,  which  the  fubjedl  may  demand  ex  de- 
blto  jiiftitiae ;  but  merely  a  matter  of  favour,  and  which  therefore 
is  often  denied, 

THESE  are  now  the  principal  courts  of  ecclefiaftical  jurif- 
didtion  j  none  of  which  are  allowed  to  be  courts  of  record :  no 
more  than  was  another  much  more  formidable  jurifdiclion,  but 
now  defervedly  annihilated,  viz.  the  court  of  the  king's  high 
commiffion  in  caufes  ecclefiaftical.  This  court  'was  erected  and 
united  to  the  regal  power'  by  virtue  of  the  ftatute  i  Eliz.  c.  i. 
inftead  of  a  larger  jurifdiclion  which  had  before  been  exercifed 
under  the  pope's  authority.  It  was  intended  to  vindicate  the 

p  4lnft.  341.  '  4Inft.  324. 

'  Ibid. 
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dignity  and  peace  of  the  church,  by  reforming,  ordering,  and 
correcting  the  eccleflaftical  ftate  and  perfons,  and  all  manner  of 
errors,  herefies,  fchifms,  abufes,  offences,  contempts,  and  enor- 
mities. Under  the  fhelter  of  which  very  general  words,  means 
were  found  in  that  and  the  two  fucceeding  reigns,  to  veft  in  the 
high  Commiffioners  extraordinary  and  almoft  defpotic  powers,  of 
fining  and  imprifoning  ;  which  they  exerted  much  beyond  the 
degree  of  the  offence  itfelf,  and  frequently  over  offences  by  no 
means  of  fpiritual  cognizance.  For  thefe  reafons  this  court  was 
juftly  abolifhed  by  ftatute  16  Car.  I.  c.  ri.  And  the  weak  and 
illegal  attempt  that  was  made  to  revive  it,  during  the  reign  of 
king  James  the  fecond,  ferved  only  to  haften  that  infatuated 
prince's  ruin. 

II.  NEXT,  as  to  the  courts  military.    The  only  court  of  this 
kind  known  to,  and  eftablifhed  by,  the  permanent  laws  of  the 
land,  is  the  court  of  chivalry,  formerly  held  before  the  lord  high 
conftable  and  earl  marfhal  of  England  jointly  -,  but  fince  the  at- 
tainder of  Stafford  duke  of  Buckingham  under  Henry  VIII,  and 
the  confequent  extinguishment  of  the  office  of  lord  high  con- 
ftable, it  hath  ufually  with  refpect  to  civil  matters  been  held  be- 
fore the  earl  marmal  only  s.  This  court  by  ftatute  13  Ric.  II.  c.  2. 
hath  cognizance  of  contracts  and  other  matters  touching  deeds 
of  arms,  and  war,  as  well  out  of  the  realm  as  within  it.    And  from 
it's  fentences  an  appeal  lies  immediately  to  the  king  in  perfon  l. 
This  court  was  in  great  reputation  in  the  times  of  pure  chivalry, 
and  afterwards  during  our  connexions  with  the  continent,  by  the 
territories  which  our  princes  held  in  France ;  but  is  now  grown 
almoft  entirely  out  of  ufe,  on  account  of  the  feeblenefs  of  it's 
jurifdidtion,  and   want  of  power  to  enforce  it's  judgments  -,  as 
it  can  neither  fine  nor  imprifon,  not  being  a  court  of  record u. 

III.  THE  maritime  courts,  or  fuch  as  have  power  and  jurif- 
diction  to  determine  all  maritime  injuries,  arifing  upon  the  feas, 

s  i  Lev.  230.    Show.  Parl.  Caf.  60.  "  7  Mod.  127. 

s  4  Inft.  125. 

or 
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or  in  parts  out  of  the  reach  of  the  common  law,  are  only  the 
court  of  admiralty,  and  it's  courts  of  appeal.  The  court  of  ad- 
miralty is  held  before  the  lord  high  admiral  of  England,  or  his 
deputy,  who  is  called  the  judge  of  the  court.  According  to  fir 
Henry  Spelman  w,  andLambard",  it  was  firft  of  all  erected  by  king 
Edward  the  third.  It's  proceedings  are  according  to  the  method 
of  the  civil  law,  like  thofe  of  the  ecclefiaftical  courts  ;  upon 
which  account  it  is  ufually  held  at  the  fame  place  with  the  fu- 
perior  ecclefiaflical  courts,  at  doctors'  commons  in  London.  It 
is  no  court  of  record,  any  more  than  the  fpiritual  courts.  From 
the  fentences  of  the  admiralty  judge  an  appeal  always  lay,  in  or- 
dinary courfe,  to  the  king  in  chancery,  as  may  be  collected  from 
flatute  25  Hen. VIII.  c.  19.  which  directs  the  appeal  from  the 
arch-bifhop's  courts  to  be  determined  by  perfons  named  in  the 
king's  cornmiflion,  "  like  as  in  cafe  of  appeal  from  the  admiral- 
"  court."  But  this  is  alfo  expreflly  declared  by  ftatute  8  Eliz. 
c.  5.  which  enacts,  that  upon  appeal  made  to  the  chancery,  the 
fentence  definitive  of  the  delegates  appointed  by  commiffion  (hall 
be  final. 

APPEALS  from  the  vice-admiralty  courts  in  America,  and  our 
other  plantations  and  fettlements,  may  be  brought  before  the 
courts  of  admiralty  in  England,  as  being  a  branch  of  the  admi- 
ral's jurifdiction,  though  they  may  alfo  be  brought  before  the 
king  in  council.  But  in- cafe  of  prize  vefTels,  taken  in  time  of 
war,  in  any  part  of  the  world,  and  condemned  in  any  courts  of 
admiralty  or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to  cer- 
tain commiffioners  of  appeals  confirming  chiefly  of  the  privy  council, 
and  not  to  judges  delegates.  And  this  by  virtue  of  divers  treaties 
with  foreign  nations  -,  by  which  particular  courts  are  eftablifhed 
in  all  the  maritime  countries  of  Europe  for  the  decifion  of  this 
queftion,  whether  lawful  prize  or  not :  for  this  being  a  quef- 
tion  between  fubjects  of  different  flates,  it  belongs  entirely  to  the 
law  of  nations,  and  not  to  the  municipal  laws  of  either  country, 
to  determine  it.  The  original  court,  to  which  this  queftion  is 

v  Gkff  \i.  *  4,-cheion.  41. 

permitted 
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permitted  in  England,  is  the  court  of  admiralty;  and  the  court  of 
appeal  is  in  effect  the  king's  privy  council,  the  members  of  which 
are,  in  confequence  of  treaties,  commiffioned  under  the  great 
feal  for  this  purpofe.  In  1748,  for  the  more  fpeedy  determina- 
tion of  appeals,  the  judges  of  the  courts  of  Weftminfter-hall, 
though  not  privy  counfellors,  were  added  to  the  commiflion  then 
in  being.  But  doubts  being  conceived  concerning  the  validity  of 
that  commiffion,  on  account  of  fuch  addition,  the  fame  was  con~ 
firmed  by  flatute  22  Geo.  II.  c.  3.  with  a  provifo,  that  no  fen- 
tence  given  under  it  mould  be  valid,  unlefs  a  majority  of  the 
commifTioners  prefent  were  actually  privy  counfellors.  But  this 
did  not,  I  apprehend,  extend  to  any  future  commiflions  :  and 
fuch  an  addition  became  indeed  wholly  unneceffary  in  the  courfe 
of  the  war  which  commenced  in  1756  ;  fince,  during  the  whole 
of  that  war,  the  commiflion  of  appeals  was  regularly  attended 
and  all  it's  deciiions  conducted  by  a  judge,  whofe  mafterly  ac- 
quaintance with  the  law  of  nations  was  known  and  revered  by 
every  ftate  in  Europe  y. 


y    See   the   fentiments   of   the   prefident  majefty's  Expofitiondes  motifs,  13 

Montefquieu,  and  M.  Vattel  (a  fubjeft  of  (Montefquieu's  letters.   5  Mar.  1753.    Vat- 

the  king  of  Prufiia)   on   the  anfwer  tranf-  tel's  droit  tie  gens.  I.  2.  c.  j.   §.  84.) 
mitted  by  the  Englifh  court  to  his  Pruffian 
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CHAPTER    THE    SIXTH. 
OF  COURTS  OF  A  SPECIAL  JURISDICTION. 


IN  the  two  preceding  chapters  we  have  confidered  the  feveral 
courts,  whofe  jurifdicflion  is  public  and  general ;  and  which 
are  fo  contrived  that  fome  or  other  of  them  may  adminifter  re- 
drefs  to  every  pomble  injury  that  can  arife  in  the  kingdom  at 
large.  There  yet  remain  certain  others,  whofe  jurifdidtion  is 
private  and  fpecial,  confined  to  particular  fpots,  or  inftituted  only 
to  redrefs  particular  injuries.  Thefe  are 

I.  TH  E  foreft  courts,  inftituted  for  the  government  of  the 
king's  forefts  in  different  parts  of  the  kingdom,  and  for  the  pu- 
nifhment  of  all  injuries  done  to  the  king's  deer  or  venifon,  to  the 
•vert  or  greenfwerd,  and  to  the  covert  in  which  fuch  deer  are 
lodged.  Thefe  are  the  courts  of  attachments,  of  regard,  of  fwein- 
mote,  and  of  jujlice-feat.  i .  The  court  of  attachments,  wood-mote, 
or  forty  days  court,  is  to  be  held  before  the  verderors  of  the  fo- 
reft once  in  every  forty  days  a ;  and  is  inftituted  to  enquire  into 
all  offenders  againft  vert  and  venifon b :  who  may  be  attached  by 
their  bodies,  if  taken  with  the  mainour  (or  malnoeuvre,  a  manu) 
that  is,  in  the  very  adT:  of  killing  venifon  or  ftealing  wood,  or 
preparing  fo  to  do,  or  by  frefh  and  immediate  purfuit  after  the 
adl  is  done  c  -,  elfe  they  muft  be  attached  by  their  goods.  And 
in  this  forty  days  court  the  forefters  or  keepers  are  to  bring  in 

4  Cart,  de  foreft.  9  Hen,  III.  c .  8.  c   Carth.  79. 

*  4lnft.  289. 

their 
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their  attachments,  or  prefentments  de  viridi  et  venatione ;  and  the 
verderors  are  to  receive  the  fame,  and  to  enroll  them,  and  to 
certify  them  under  their  feals  to  the  court  of  juftice-feat,  or 
fweinmote  d :  for  this  court  can  only  enquire  of,  but  not  convict 
offenders.  2.  The  court  of  regard,  or  furvey  of  dogs,  is  to  be 
holden  every  third  year  for  the  lawing  or  expeditation  of  maftiffs, 
which  is  done  by  cutting  off  the  claws  of  the  forefeet,  to  pre- 
vent them  from  running  after  deer e.  No  other  dogs  but  maftiffs 
are  to  be  thus  lawed  or  expeditated,  for  none  other  were  per- 
mitted to  be  kept  within  the  precindts  of  the  foreft ;  it  being 
fuppofed  that  the  keeping  of  thefe,  and  thefe  only,  was  necef- 
fary  for  the  defence  of  a  man's  houfe  f.  3 .  The  court  of  fwein- 
mote is  to  be  holden  before  the  verderors,  as  judges,  by  the  fie  ward 
of  the  fweinmote  thrice  in  every  year %,  the  fweins  or  freeholders 
within  the  foreft  compofing  the  jury.  The  principal  jurifdictioa 
of  this  court  is,  firft,  to  enquire  into  the  oppreflions  and  grievan- 
ces committed  by  the  officers  of  the  foreft ;  "  de  fuper-oneratione 
*'  foreftariorum,  et  ati&rumminiftroruinfofejiae;  et  de  e  or  urn  opprej- 
"Jionibus  popido  regis  illatis :"  and,  fecondly,  to  receive  and  try 
prefentments  certified  from  the  court  of  attachments  againft  offen- 
ces in  vert  and  venifon  h.  And  this  court  may  not  only  enquire, 
but  convict  alfo,  which  conviction  fhall  be  certified  to  the  court 
of  juftice-feat  under  the  feals  of  the  jury  3  for  this  court  cannot 
proceed  to  judgment1.  But  the  principal  court  is,  4.  The  court 
of  jiiftlce-Jeat ,  which  is  held  before  the  chief  juftice  in  eyre,  or 
chief  itinerant  judge,  capitalis  jujlitiarhis  in  itinere,  or  his  depu- 
ty j  to  hear  and  determine  all  trefpaffes  within  the  foreft,  and  all 
claims  of  franchifes,  liberties,  and  privileges,  and  all  pleas  and 
caufes  whatfoever  therein  ariling  k.  It  may  alfo  proceed  to  try 
prefentments  in  the  inferior  courts  of  the  forefts,  and  to  give 
judgment  upon  convictions  of  the  fweinmote.  And  the  chief 
juftice  may  therefore  after  prefentment  made  or  indictment  found, 

•J  Cart,  de  foreft.  c.  16.  h  Stat.  ^Edw.  I.  C.  I, 

"  Hid.  r.  6.  i  4  I^  289- 

f  4Inft.  308.  k  4Inrt-  29!- 

5  Cart  de  firtft.  c.  8, 

but 
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but  not  before ',  iflue  his  warrant  to  the  officers  of  the  foreft  to 
apprehend  the  offenders.  It  may  be  held  every  third  year  j 
and  forty  days  notice  ought  to  be  given  of  it's  fitting.  This  court 
may  fine  and  imprifon  for  offences  within  the  foreft  m,  it  being 
a  court  of  record  :  and  therefore  a  writ  of  error  lies  from  hence 
to  the  court  of  king's  bench,  to  rectify  and  redrefs  any  mal-ad- 
miniftrations  of  juftice";  or  the  chief  juftice  in  eyre  may  ad- 
journ any  matter  of  law  into  the  court  of  king's  bench0.  Thefe 
juftices  in  eyre  were  inftituted  by  king  Henry  II,  A.  D.  1 184.*; 
and  their  courts  were  formerly  very  regularly  held  :  but  the  laft 
court  of  juftice  feat  of  any  note  was  that  holden  in  the  reign  of 
Charles  I,  before  the  earl  of  Holland ,-  the  rigorous  proceedings 
at  which  are  reported  by  fir  William  Jones.  After  the  reftora- 
tion  another  was  held,  pro  forma  only,  before  the  earl  of  Ox- 
ford q ;  but  fmce  the  aera  of  the  revolution  in  1688,  the  foreft 
laws  have  fallen  into  total  difufe,  to  the  great  advantage  of  the 
fubjecl:. 

II.  A  s  E  c  o  N  D  fpecies  of  private  courts,  is  that  of  commif- 
fioners  of  fewers.  This  is  a  temporary  tribunal,  creeled  by  vir- 
tue of  a  commiflion  under  the  great  feal ;  which  formerly  ufed 
to  be  granted  pro  re  nata  at  the  pleafure  of  the  crown r,  but  now 
at  the  difcretion  and  nomination  of  the  lord  chancellor,  lord 
treafurer,  and  chief  juftices,  purfuant  to  the  ftatute  23  Hen.  VIII. 
c.  5.  Their  jurifdiction  'is  to  overlook  the  repairs  of  fea  banks 
and  fea  walls ;  and  the  cleanfing  of  rivers,  public  ftreams,  ditches 
and  other  conduits,  whereby  any  waters  are  carried  off :  and  is 
confined  to  fuch  county,  or  particular  diftrict  as  the  commiflion 
fhall  expreffly  name.  The  commiflioners  are  a  court  of  record, 
and  may  fine  and  imprifon  for  contempts5 ;  and  in  the  execution 
of  their  duty  may  proceed  by  jury,  or  upon  their  own  view,  and 
may  take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 

1  Stat.  i  Edw.  III.  c.  8.  7  Ric.  II,  c.  4.          P  Hoveden. 

m  4  Inft.  313.  i  North's  life  of  lord  Guilford.45. 

°  Ibid.  297.  '  F.  N.  B.  113, 

0  Ibid.  29;.  s  I  Sid.  145. 
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guard  and  confervation  of  the  fewers  within  their  commiffion, 
either  according  to  the  laws  and  cuftoms  of  Romney-marm c,  or 
otherwife  at  their  own  difcretion.  They  may  alfo  affefs  fuch  rates,, 
or  fcots,  upon  the  owners  of  lands  within  their  diftrict,  as  they 
(hall  judge  neceflary  :  and,  if  any  perfon  refufes  to  pay  them, 
the  commiflioners  may  levy  the  fame  by  diftrefs  of  his  goods  and 
chattels  ;  or  they  may,  by  flatute  23  Hen.  VIII.  c.  5.  fell  his 
freehold  lands  (and  by  the  7  Ann.  c.  10.  his  copyhold  alfo)  in 
order  to  pay  fuch  fcots  or  afleffments.  But  their  conduct  is  un- 
der the  control  of  the  court  of  king's  bench,  which  will  pre- 
vent or  punifh  any  illegal  or  tyrannical  proceedings  u.  And  yet 
in  the  reign  of  king  James  I,  (8  Nov.  1616.)  the  privy  council 
took  upon  them  to  order,  that  no  action  or  complaint  mould  be 
profecuted  againft  the  commiffioners,  unlefs  before  that  board ; 
and  committed  feveral  to  prifon  who  had  brought  fuch  actions  at 
common  law,  till  they  mould  releafe  the  fame :  and  one  of  the 
reafons  for  difcharging  fir  Edward  Coke  from  his  office  of  lord 
chief  juftice  was  for  countenancing  thofe  proceedings v.  The  pre- 
tence for  which  arbitrary  meafures  was  no  other  than  the  tyrant's 
plea  w,  of  the  necejjity  of  unlimited  powers  in  works  of  evident 
utility  to  the  public,  "  the  fupreme  reafon  above  all  reafons,  which 
"  is  the  falvation  of  the  king's  lands  and  people."  But  now  it 
is  clearly  held,  that  this  (as  well  as  all  other  inferior  jurifdictions) 
is  fubject  to  the  difcretionary  coercion  of  his  majefty's  court  of 
king's  bench  *. 

III.  The  court  of  policies  of  afjurance,  when  fubfifting,  is 
erected  in  purfuance  of  the  ftatute  43  Eliz.  c.  12.  which  recites 
the  immemorial  ufage  of  policies  of  aflurance,  "  by  means  whereof 
"  it  cometh  to  pafs,  upon  the  lofs  or  perilling  of  any  fhip,  there 

1  Romney-marlh  in  the  county  of  Kent,  ers  of  fewers  in  England  may  receive  light 

a  trafl  containing  24000  acres,  is  governed  and  direction.    (4.1nft.  276.) 
by  certain  antient  and   equitable   laws  of         u  Cro.  Jac.  336. 
fewers,  compofed    by  Henry  de   B^the,  a          v  Moor.  825,  826.     See  pag.  54. 
venerable  judge  in  the  reign  of  king  Henry         w  Milt,  parad.  loft.  iv.  393. 
the  third  ;  from  which  laws  all  commiffion-         x  lYentr.  66.    Salk.  146. 

"  followeth 
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"  followeth  not  the  undoing  of  any  man,  but  the  lofs  lighteth 
«« rather  eafily  upon  many  than  heavily  upon  few,  and  rather 
"  upon  them  that  adventure  not,  than  upon  thofe  that  do  adven- 
"  ture ;  whereby  all  merchants,  efpecially  thofe  of  the  younger 
"  fort,  are  allured  to  venture  more  willingly  and  more  freely :  and 
"  that  heretofore  fuch  affurers  had  ufed  to  ftand  fo  juftly  and 
*'  precifely  upon  their  credits,  as  few  or  no  controversies  had 
«'  arifen  thereupon  ;  and  if  any  had  grown,  the  fame  had  from 
"  time  to  time  been  ended  and  ordered  by  certain  grave  and  dif- 
"  creet  merchants  appointed  by  the  lord  mayor  of  the  city  of 
"  London ;  as  men  by  reafon  of  their  experience  fitteft  to  un- 
"  derfland  and  fpeedily  decide  thofe  caufes  :"  but  that  of  late 
years  divers  perfons  had  withdrawn  themfelves  from  that  courfe 
of  arbitration,  and  had  driven  the  aflured  to  bring  feparate  ac- 
tions at  law  againft  each  afTurer  :  it  therefore  enables  the  lord 
chancellor  yearly  to  grant  a  ftanding  commiffion  to  the  judge  of 
the  admiralty,  the  recorder  of  London,  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  eight  merchants ;  any  three  of 
which,  one  being  a  civilian  or  a  barrifter,  are  thereby  and  by  the 
ftatute  13  Sc  14  Gar.  II.  c.  23.  empowered  to  determine  in  a  fum- 
mary  way  all  caufes  concerning  policies  of  aflurance  in  London, 
with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery.  But  the 
jurifdiction  being  fomewhat  defective,  as  extending  only  to  Lon- 
don, and  to  no  other  aflurances  but  thofe  on  merchandize y,  and 
to  fuits  brought  by  the  aflured  only  and  not  by  the  infurers  % 
no  fuch  commiflion  has  of  late  years  imied  :  but  infurance  caufes 
are  now  ufually  determined  by  the  verdict  of  a  jury  of  merchants, 
and  the  opinion  of  the  judges  in  cafe  of  any  legal  doubts  ; 
whereby  the  decifion  is  more  fpeedy,  fatisfadtory,  and  final  : 
though  it  is  to  be  wifhed,  that  fome  of  the  parliamentary  powers 
inverted  in  thefe  commirTioners,  efpecially  for  the  examination  of 
witnefles,  either  beyond  the  feas  or  fpeedily  going  out  of  the 
kingdom  %  could  at  prefent  be  adopted  by  the  courts  of  Weft- 
minfter-hall,  without  requiring  the  confent  of  parties. 

i  Styl.  166.  »  Stat.  13  &  !4Car.  II.  c.2Z.  §.  3  &  4. 

z  i  Show.  396. 
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IV.  THE  court  of  the  marfljalfea,  and  the  pa/ace  court  at  Weft- 
minfter,  though  two  diftinct  courts,  are  frequently  confounded 
together.  The  former  was  originally  holden  before  the  ileward 
and  marfhal  of  the  king's  houfe,  and  was  inftituted  to  adminif- 
ter  juftice  between  the  king's  domeftic  fervants,  that  they  might 
not  be  drawn  into  other  courts,  and  thereby  the  king  lofe  their 
fervice  b.  It  was  formerly  held  in,  though  not  a  part  of,  the  aula. 
regisc ;  and,  when  that  was  fubdivided,  remained  a  diftinct  ju- 
rifdiction  :  holding  plea  of  all  trefpaffes  committed  within  the 
verge  of  the  court,  where  only  one  of  the  parties  is  in  the  king's 
domeftic  fervice  (in  which  cafe  the  inqueft  mail  be  taken  by  a 
jury  of  the  country)  and  of  all  debts,  contracts  and  covenants, 
where  both  of  the  contracting  parties  belong  to  the  royal  houfliold; 
and  then  the  inquefl  mail  be  compofed  of  men  of  the  houlhold 
onlyd.  By  the  flatuteofi3Ric.il.  ft.i.  c.3.  (in  affirmance  of  the 
common  lawe)  the  verge  of  the  court  in  this  refpect  extends  for 
twelve  miles  round  the  king's  place  of  refidence f.  And,  as  this 
tribunal  was  never  fubject  to  the  jurifdiction  of  the  chief  jufti- 
ciary,  no  writ  of  error  lay  from  it  (though  a  court  of  record)  to 
the  king's  bench,  but  only  to  parliament6,  till  the  ftatutes  of 
5  Edw.  III.  c.  2.  and  i  o  Edw.  III.  ft.  2.  c.  3.  which  allowed  fuch 
writ  of  error  before  the  king  in  his  place.  But  this  court  being 
ambulatory,  and  obliged  to  follow  the  king  in  all  his  progrefTes, 
fo  that  by  the  removal  of  the  houfhold,  actions  were  frequently 
discontinued11,  and  doubts  having  arifen  as  to  the  extent  of  it's 
jurifdiction  ',  king  Charles  I  in  the  fixth  year  of  his  reign  by  his 
letters  patent  erected  a  new  court  of  record,  called  the  curia  pa- 
latii  of  palace  court,  to  be  held  before  the  ileward  of  the  houmold 

b   1  Bulftr.  211.  diflance  of  three  miles,  three  furlongs,  three 

c  Flet.  1.2.  c.  2.  acres,  nine  feet,  nine  palms,  and  nine  bar- 

d  Anic.fup.  cart.  28  Edw.  I.  €.3.     Stat.  ley  corns;  as  appears  from  a  fragment  of 

5  Edw.  III.  c.  2.     10  Edw.  III.  ft.  2.  c.  2.  the  textus  Ruffeajii  cited  in  DrHickes's  dif- 

c  2  Inft.  548.  fa-tat,  epijlol.  1 14. 

f  By  the  antient  Saxon  conftitution,  the  s  i  Bulitr.  211.    10  Rep.  79. 

pax  regla,   or  privilege  of  the   king's  pa-  *  F.  N.  8.241.     21111^.548. 

Jace,  extended  from  his  palace  gate  to  the  '  I  Bulftr.  rcS. 

and 
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and  knight  marflial,  and  the  fteward  of  the  court,  or  his  de- 
puty j  with  jurifdiction  to  hold  plea  of  all  manner  of  perfonal 
actions  whatsoever,  which  {hall  arife  between  any  parties  within 
twelve  miles  of  his  majefty's  palace  at  Whitehall k.  The  court 
is  now  held  once  a  week,  together  with  the  antient  court  of  mar- 
ma]  fea,  in  the  borough  of  Southwark  :  and  a  writ  of  error  lies 
from  thence  to  the  court  of  king's  bench.  But,  if  the  caufe  is 
of  any  coniiderable  confequence,  it  is  ufually  removed  on  it's  firft 
commencement,  together  with  the  cuflody  of  the  defendant, 
either  into  the  king's  bench  or  common  pleas  by  a  writ  of  ha- 
beas corpus  cum  caufa  :  and  the  inferior  bufinefs  of  the  court  hath 
of  late  years  been  much  reduced,  by  the  new  courts  of  confcienoe 
erected  in  the  environs  of  London  ;  in  confideration  of  which 
the  four  counfel  belonging  to  thefe  courts  had  ialaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  II.  c.  27. 

V.  A  FIFTH  fpecies  of  private  courts  of  a  limited,  though 
extenlive,jurifdiction  are  thofe  of  the  principality  of  Wales;  which 
upon  it's  thorough  reduction,  and  the  fettling  of  it's  polity  in 
the  reign  of  Henry  the  eighth ',  were  eredled  all  over  the  coun- 
try ;  principally  by  the  ftatute  34  &  35  Hen. VIII.  c.  26.  though 
much  had  before  been  done,  and  the  way  prepared  by  the  ftatute 
ef  Wales,  i2Edw.  I.  and  other  ftatutes.  By  the  flatute  of  Henry 
the  eighth  before-mentioned,  courts-baron,  hundred,  and  county 
courts  are  there  eftabliflied  as  in  England.  A  feffions  is  alfo  to  be 
held  twice  in  every  year'in  each  county,  by  judges  appointed  by 
the  king,  to  be  called  the  great  feffions  of  Wales :  in  which  all 
pleas  of  real  and  perfonal  actions  mall  be  held,  with  the  fame 
form  of  procefs  and  in  as  ample  a  manner  as  in  the  court  of  com- 
mon pleas  at  Weftminfter  :  and  writs  of  error  mall  lie  from  judg- 
ments therein  (it  being  a  court  of  record)  to  the  court  of  king's 
bench  at  Weftminfter.  But  the  ordinary  original  writs  or  process 
of  the  king's  courts  at  Weftminfier  do  not  run  into  the  principa- 
lity of  Wales m;  though  procefs  of  execution  does":  as  do  alfo  all 

k  i  Sid.  i So.    Salk.  439.  m  2  Roll.  Rep.  141. 

1  See  vol.1,  introd.  §..4,  E  zBulitr.i 56.  zSaund.  103.  Raym  206. 
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prerogative  writs,  as  writs  of  certiorari,  mandamus,  and  the  like", 
And  even  in  caufes  between  fubject  and  fubject,  to  prevent  injuf- 
tice  through  family  factions  and  prejudices,  it  is  held  lawful  (in 
caufes  of  freehold  at  leaft,  if  not  in  all  others)  to  bring  an  ac- 
tion in  the  Englilli  courts,  and  try  the  fame  in  the  next  Englifh 
county  adjoining  to  that  part  of  Wales  where  the  caufe  arifes p. 

VI.  THE  court  of  the  duchy  chamber  of  Lancafter  is  another 
fpecial  jurifdiction,  held  before  the  chancellor  of  the  duchy  or 
his  deputy,  concerning  all  matters  of  equity   relating  to  lands 
holden  of  the  king  in  right  of  the  duchy  of  Lancafter'1 :  which 
is  a  thing  very  diftinct  from  the  county  palatine,  and  comprizes 
much  territory  which  lies  at  a  vail  diflance  from  it ;  as  particu- 
larly a  very  large  diftrict  within  the  city  of  Weftminfter.     The 
proceedings  in  this  court  are  the  fame  as  on  the  equity  fide  in  the 
courts  of  exchequer  and  chancery';  fo  that  it  feems  not  to  be  a 
court  of  record  :  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdiction  with  the  duchy  court,  and  may 
take  cognizance  of  the  fame  caufes 3. 

VII.  ANOTHER  fpecies  of  private  courts,  which  are  of  a  li- 
mited local  jurifdiction,  and  have  at  the  fame  time  an  exclufive 
cognizance  of  pleas,  in  matters  both  of  law  and  equity',  are  thofe 
which  appertain   to  the  counties  palatine  of  Chefter,  Lancafter, 
and  Durham,  and  the  royal  franchife  of  Ely  u.     In  all  thefe,  as 
in  the  principality  of  Wales,  the  king's  ordinary  writs,  ifTuing 
under  the  great  feal  out  of  chancery,  do  not  run ;  that  is,  they 
are  of  no  force.   For,  as  originally  all  jura  regalia  were  granted  to 
the  lords  of  thefe  counties  palatine,  they  had  of  courfe  the  fole 
adminiflration  of  juflice,  by  their  own  judges  appointed  by  them- 
felves  and  not  by  the  crown.     It  would  therefore  be  incongruous 
for  the  king  to  fend  his  writ  to  direct  the  judge  of  another's  court 

»  Ci-o.  Jac.  484.  s   i  Chan.  Rep.  55.    Toth.  145.    Hard:. 

f  Vaugh.4i3.    Hardr.  66.  171. 

i  Hob.  77.    2  Lev.  24.  '4^(1.213.218.    Finch.R-452. 

'"  4lnft.  206.  u  See  vol.  I.  introd.  §.4. 

in 
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in  what  manner  to  adminifter  juftice  between  the  fuitors.  But, 
when  the  privileges  of  thefe  counties  palatine  and  franchifes  were 
abridged  by  ftatute  27  Hen.  VIII.  c.  24.  it  was  alfoenadted,  that 
all  writs  and  procefs  mould  be  made  in  the  king's  name,  but 
mould  be  fe/le'd  or  witnefled  in  the  name  of  the  owner  of  the 
franchife.  Wherefore  all  writs,  whereon  adtions  are  founded,  and 
which  have  current  authority  here,  muft  be  under  the  feal  of  the 
refpective  franchifes ;  the  two  former  of  which  are  now  annexed 
to  the  crown,  and  the  two  latter  under  the  government  of  their 
feveral  bifhops.  And  the  judges  of  affife,  who  fit  therein,  fit 
by  virtue  of  a  fpecial  commiflion  from  the  owners  of  the  feveral 
franchifes,  and  under  the  feal  thereof;  and  not  by  the  ufual 
commiflion  under  the  great  feal  of  England.  Hither  alfo  may  be 
referred  the  courts  of  the  cinque  ports,  or  five  moft  important  ha- 
vens, as  they  formerly  were  efteemed,  in  the  kingdom ;  viz. 
Dover,  Sandwich,  Romney,  Haftings,  and  Hythe ;  to  which 
Winchelfey  and  Rye  have  been  fince  added  :  which  have  alfo  fi- 
milar  franchiies  in  many  refpedtsw  with  the  counties  palatine,  and 
particularly  an  exclufive  jurfdiclion  (before  the  mayor  and  jurats 
of  the  ports)  in  which  exclufive  jurifdiction  the  king's  ordinary 
writ  does  not  run.  A  writ  of  error  lies  from  the  mayor  and  ju- 
rats of  each  port  to  the  lord  warden  of  the  cinque  ports,  in  his 
court  of  Shepivay ;  and  from  the  court  of  Sbepivay  to  the  king's 
bench*.  And  fo  too  a  writ  of  error  lies  from  all  the  other  jurif- 
diftions  to  the  fame  fupreme  court  of  judicature  y,  as  an  enfigu 
of  fuperiority  referved  to  the  crown  at  the  original  creation  of  the 
franchifes.  And  all  prerogative  writs  (as  thofe  of  habeas  corpus, 
prohibition,  certivrari>  and  mandamus]  may  iflue  for  the  fame  rea- 
fon  to  all  thefe  exempt  j  urifdidions 2 ;  becaufe  the  privilege, 
that  the  king's  writ  runs  not,  muft  be  intended  between  party 
and  party,  for  there  can  be  no  fuch  privilege  againft  the  king a. 

*  I  Sid.  166.  y  Bro.  Air.  t.  error.  74.  l©I.    Davis.  Cz. 

x  Jenk.  71.  Dyverjjtt  des  courts,  t.  tank  le     4  Inft.  38.  214.  218. 
rey.     i  Sid.  356.  *    I  Sid.  92. 

'  Cro.  Jac.  543. 
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VIII.  THE  fhnnary  courts  in  Devonfhire  and  Cornwall  for 
the  adminiftration  of  juftice  among  the  tinners  therein,  are  alfo 
courts   of  record,   but  of  the  fame  private  and  exclulive  nature. 
They  are  held  before  the  lord  warden  and  his  fubrtitutes,  in  vir- 
tue of  a  privilege  granted  to  the  workers  in  the  tinmines  there, 
to  fue  and  be  fued  only  in  their  own  courts,  that  they  may  not 
be   drawn  from  their  bulinefs  which  is  highly  profitable  to  the 
public,   by  attending  their  lawfuits  in  other  courts b.     The  privi- 
leges of  the  tinners  are  confirmed  by  a  charter,  33  Edw.  I.  and 
fully  expounded  by  a  private  ftatute,   50  Edw.  III.  which0  has 
fmce  been  explained  by  a  public  act,  1 6  Car.  I.  c.  15.     What 
relates  to  our  prefent  purpofe  is  only  this  :   that  all  tinners  and 
labourers  in  and  about   the  ftannaries  (hall,  during  the  time  of 
their  working  therein  bona  Jide,   be  privileged  from  fuits  in  other 
courts,  and  be  only  impleaded  in  the  ftannary  courts  in  all  mat- 
ters, excepting  pleas  of  land,  life,  and  member.    No  writ  of  er- 
ror lies  from  hence  to  any  court  in  Weftminfter-hall ;  as  was 
agreed  by  all   the  judges6  in  4  Jac.  I.     But  an  appeal  lies  from 
the  {reward  of  the  court  to  the  under-warden  ;  and  from  him  to 
the  lord-warden  j   and  thence  to  the  privy  council  of  the  prince 
of  Wales,   as   duke   of  Cornwall6,   when   he   hath  had  livery  or 
inveftiture  of  the  fame f.    And  from  thence  the  appeal  lies  to  the 
king  himfelf,  in  the  lail  refort8. 

IX.  TH  E  feveral  courts  within  the  city  of  London11,  and 
other  cities,  boroughs,  and  corporations  throughout  the  kingdom, 
held  by  prefcripdon,  charter,  or  a6t  of  parliament,  are  alfo  of 
the  fame  private  and  limited  fpecies.  It  would  exceed  the  defign 

b 

b  4  Inft.  232.  judge;  from  which  a  writ  of  error  lies  to 

c  See  this  at  length  in  4  Inft.  232.  the  court  of  huftlngs,  before  the  mayor,   re- 

*  4  Inft.  231.  corder,  and  fheriffs  ;    and   from  thence  to 

c  Ibid.  230.  juitices  appointed  by  the  king's  commiffion, 

f  3  Bulftr.  183.  who  ufed  to  fit  in  the  church  of  St  Martin 

s  Doderidge  h.ft.  of  Cornw.  94.  le grand.  (F.N.B.32.)  And  from  the  judg- 

h  The  chief  of  thofe  in  London  are  the  ment  of  thofe  juftices  a  writ  of  error  lies 

Jherijfs  courts,  holden  before  their  fteward  or  immediately  to  the  houfe  of  loids. 

and 
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and  compafs  of  our  prefent  enquiries,  if  I  were  to  enter  into  a 
particular  detail  of  thefe,  and  to  examine  the  nature  and  extent 
of  their  feveral  jurifdictions.  It  may  in  general  be  fufficient  to 
fay ;  that  they  arofe  originally  from  the  favour  of  the  crown  to 
thofe  particular  diftricls,  wherein  we  find  them  creeled,  upon 
the  fame  principle  that  hundred-courts,  and  the  like,  were  efta- 
blifhed  ;  for  the  convenience  of  the  inhabitants,  that  they  might 
profecute  their  fuits,  and  receive  juitice  at  home  :  that,  for  the 
moft  part,  the  courts  at  Weftminfter-hall  have  a  concurrent  ju- 
rifdiction  with  thefe,  or  elfe  a  fuper-intendency  over  them':  and 
that  the  proceedings,  in  thefe  fpecial  courts  ought  to  be  accord- 
ing to  the  courfe  of  the  common  law,  unlefs  otherwife  ordered 
by  parliament ;  for  though  the  king  may  erect  new  courts,  yet 
he  cannot  alter  the  eftablifhed  courfe  of  law. 

BUT  there  is  one  fpecies  of  courts,  conftituted  by  act  of  par- 
liament, in  the  city  of  London  and  other  trading  and  populous 
diftricts,  which  in  it's  proceedings  fo  varies  from  the  courfe  of  the 
common  law,  that  it  may  deferve  a  more  particular  confideration. 
I  mean  the  courts  of  requeft.s,  or  courts  of  confcience,  for  the 
recovery  of  fmall  debts.  The  firft  of  thefe  was  eftablifhed  in 
London,  fo  early  as  the  reign  of  Henry  the  eighth,  by  an  act  of 
their  common  council  ;  which  however  was  certainly  infufficient 
for  that  purpofe  and  illegal,  till  confirmed  by  ftatute  3  Jac.  I. 
c.  15.  which  has  fince  been  explained  and  amended  by  ftatute 
i4Geo.  II.  c.  10.  The  conftitution  is  this  :  two  aldermen,  and 
four  commoners,  fit  twice  a  week  to  hear  all  caufes  of  debt  not 
exceeding  the  value  of  forty  (hillings  ;  which  they  examine  in  a 
fummary  way,  by  the  oath  of  the  parties  or  other  witnefl.es,  and 
make  fuch  order  therein  as  is  confonant  to  equity  and  good  con- 
fcience. The  time  and  expence  of  obtaining  this  fummary  re- 
drefs  are  very  inconfiderable,  which  make  it  a  great  benefit  to 
trade;  and  thereupon  divers  trading  towns  and  other  diftricts 
have,  within  thefe  few  years  laft  paft,  obtained  acts  of  parlia- 
ment, for  eftablifhing  in  them  courts  of  confcience  upon  nearly 

1  Salk.  144.  263. 

VOL.  III.  L  the 
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the  fame  plan.  The  firfl  of  which  was  that  for  Southwark  by 
ftatute  22  Geo.  II.  c.  47.  which  has  fince  been  followed  by  very 
many  others k. 

THE  anxious  defire,  that  has  been  {hewn  to  obtain  thefe  feve- 
ral  acts,  proves  clearly  that  the  nation  in  general  is  truly  fenfible 
of  the  great  inconvenience,  arifing  from  the  difufe  of  the  antient 
county  and  hundred-courts  *"*  wherein  caufes  of  this  fmall  value 
were  always  formerly  decided,  with  very  little  trouble  and  expenfe 
to  the  parties.  But  it  is  to  be  feared,  that  the  general  remedy 
which  of  late  hath  been  principally  applied  to  this  inconvenience, 
(the  creeling  thefenew  jurifdictions)  may  itfelf  be  attended  in  time 
with  very  ill  confequences  :  as  the  method  of  proceeding  therein 
is  entirely  in  derogation  of  the  common  law;  as  their  large  difcre- 
tionary  powers  create  a  petty  tyranny  in  a  fet  of  ftanding  com- 
mifiloners ;  and  as  the  difufe  of  the  trial  by  jury  may  tend  to  ef- 
trange  the  minds  of  the  people  from  that  valuable  prerogative 
of  Englishmen,  which  has  already  been  more  than  fufficiently 
excluded  in  many  inftances.  How  much  rather  is  it  to  be  wimed, 
that  the  proceedings  in  the  county  and  hundred-courts  could 
again  be  revived,  without  burthening  the  freeholders  with  too 
frequent  and  tedious  attendances,  but  at  the  fame  time  removing 
the  delays  that  have  infenfibly  crept  into  their  proceedings,  and 
the  power  that  either  party  have  of  transferring  at  pleafure  their 
fuits  to  the  courts  at  Weftminfter !  And  we  may  with  fatisfac- 
tion  obferve,  that  this  experiment  has  been  actually  tried,  and 
has  fucceeded  in  the  populous  county  of  Middlefex ;  which  might 
ferve  as  an  example  for  others.  For  by  ftatute  23  Geo.  II.  c.  33. 
it  is  enacted,  i.  That  a  fpecial  county  court  fhall  be  held,  at 
leaft  once  a  month  in  every  hundred  of  the  county  of  Middle- 
fex, by  the  county  clerk.  2.  That  twelve  freeholders  of  that 

k    As   for  Weftminjler,   and   the   Tower-  Peak,  Derby/hire;    33  Geo.  II.     Bradford, 

Hamlets;   23  Geo.  II.    Lincoln;   24  Geo.  II.  Mclkjham,     and    Whorl/dawn  ;    3  Geo.  III. 

Birmingham,  St  Albany  Liverpool,  and  Can-  Dancafler  and  Kirkbj  in  Kendal ;  4Geo.JII. 

terbuiy;  25  Geo.  II.    Sheffield;    29  Geo.  II.  and  certain  hundreds  in  Kent  and    Wilts; 

Bt-ixtcn,  and  Tartn<iuth;  31  Gee.  II.    High  5  Geo.  III. 

hundred, 
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hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  merifF, 
fliall  be  fummoned  to  appear  at  fuch  court  by  rotation ;  fo  as 
none  fhall  be  fummoned  oftener  than  once  a  year.  3.  That 
in  all  caufes,  not  exceeding  the  value  of  forty  {hillings,  the 
county  clerk  and  twelve  fuitors  fhall  proceed  in  a  fummary  way, 
examining  the  parties  and  witnefles  on  oath,  without  the  formal 
procefs  antiently  ufed  ;  and  fliall  make  fuch  order  therein  as  they 
fliall  judge  agreeable  to  confcience.  4.  That  no  plaints  fhall  be 
removed  out  of  this  court,  by  any  procefs  whatfoever ;  but  the 
determination  herein  fliall  be  final.  5.  That  if  any  action  be 
brought  in  any  of  the  fuperior  courts  againft  a  perfon  refident  in 
Middlefex,  for  a  debt  or  contract,  upon  the  trial  whereof  the 
jury  fhall  find  lefs  than  40  j.  damages,  the  plaintiff  fhall  recover 
no  cofts,  but  fliall  pay  the  defendant  double  cofts ;  unlefs  upon 
fome  fpecial  circumftances,  to  be  certified  by  the  judge  who 
tried  it.  6.  Laflly,  a  table  of  very  moderate  fees  is  prefcribed 
and  fet  down  in  the  act ;  which  are  not  to  be  exceeded  upon  any 
account  whatfoever.  This  is  a  plan  entirely  agreeable  to  the  con- 
ftitution  and  genius  of  the  nation  :  calculated  to  prevent  a  mul- 
titude of  vexatious  actions  in  the  fuperior  courts,  and  at  the  fame 
time  to  give  honeft  creditors  an  opportunity  of  recovering  fmall 
fums ;  which  now  they  are  frequently  deterred  from  by  the  ex- 
penfe  of  a  fuit  at  law  :  a  plan  which,  in  fhort,  wants  only  to  be 
generally  known,  in  order  to  it's  univerfal  reception. 

X.  T  H  E  R  E  is  yet  another  fpecies  of  private  courts,  which  I 
muft  not  pafs  over  in  filence  :  'viz.  the  chancellor's  courts  in  the 
two  univerjities  of  England.  Which  two  learned  bodies  enjoy 
the  fole  jurifdiction,  in  exclufion  of  the  king's  courts,  over  all 
civil  actions  and  fuits  whatfoever,  where  a  fcholar  or  privileged 
perfon  is  one  of  the  parties ;  excepting  in  fuch  cafes  where  the 
right  of  freehold  is  concerned.  And  thefe  by  the  univerfity  char- 
ter they  are  at  liberty  to  try  and  determine,  either  according  to 
the  common  law  of  the  land,  or  according  to  their  own  local 
cuftoms,  at  their  difcretion  :  which  has  generally  led  them  to 

L  2  carry 
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carry  on  their  procefs  in  a  courfe  much  conformed  to  the  civil 
law,  for  reafons  fufficiently  explained  in  a  former  volume1. 

THESE  privileges  were  granted,  that  the  ftudents  might  not 
be  diftracled  from  their  ftudies  by  legal  procefs  from  diftant  courts, 
and  other  forenfic  avocations.     And  privileges  of  this  kind  are  of 
very  high  antiquity,  being  generally  enjoyed  by  all  foreign  uni- 
verfities  as  well  as  our  own,  in  confequence  (I  apprehend)  of  a 
conftitutiqn  of  the  emperor  Frederick,  A.  D.  i  i58m.    But  as  to 
England  in  particular,  the  oldeft  charter  that  I  have  feen,  con- 
taining this  grant  to  the  univerfity  of  Oxford  was  28  Hen.  III. 
A.  D.  1244.     And   the  fame  privileges  were  confirmed  and  en- 
larged by  almoft  every  fucceeding  prince,  down  to  king  Henry 
the  eighth  ;  in  the  fourteenth  year  of  whofe  reign  the  largeft  and 
moil  extenfive  charter  of  all  was  granted.     One  fimilar  to  which 
was  afterwards  granted  to  Cambridge  in  the  third  year  of  queen 
Elizabeth.     But  yet,  notwithstanding  thefe  charters,  the  privi- 
leges granted  therein,  of  proceeding  in  a  courfe  different  from 
the  law  of  the  land,  were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  king  might  eredl  new  courts, 
yet  he  could   not  alter  the  courfe  of  law  by  his  letters  patent. 
Therefore  in  the  reign  of  queen  Elizabeth  an  act  of  parliament 
was  obtained",  confirming  all  the  charters  of   the  two  univerfi- 
ties,  and  thofe  of  14  Hen.  VIII.  and  3  Eliz.  by  name.    Which 
blejjed  a£i,  as  fir  Edward  Coke  intitles  it0,  eftabliflied  this  high 
privilege  without  any  doubt  or  oppofition p :  or,  as  fir  Matthew 
Hale q  very  fully  exprefles  the  fenfe  of  the  common  law  and  the 
operation  of  the  a£t  of  parliament,  "  although  king  Henry  the 
"  eighth,    14  A.  R.  Jui,  granted  to  the  univerfity  a  liberal  char- 
"  ter,   to  proceed  according  to  the  ufe  of  the  univerfity ;  viz.  by 
"a  courfe  much   conformed   to  the  civil  law ;  yet  that  charter 
"  had  not   been  fufficient  to  have  warranted  fuch  proceedings 

1  Vol.  I.  introd.  §.  i.  P  Jenk.  Cent.  2.  pi.  88.    Cent.  3.  pi.  33, 

m  Cod.  4.  tit.  13.  Hardr.  504.    Godbolt.  201. 
"  1 3  Eliz.  c.zp.  *  Hift.  C.  L.  33. 

8  4  Inft.  227. 

''without 
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"  without  the  help  of  an  a<5l  of  parliament.  And  therefore  in 
"13  Eliz.  an  adl  palled,  whereby  that  charter  was  in  efFecT: 
"  enadted  ;  and  it  is  thereby  that  at  this  day  they  have  a  kind 
"of  civil  law  procedure,  even  in  matters  that  are  of  themfelves 
"  of  common  law  cognizance,  where  either  of  the  parties  is 
"  privileged." 

THIS  privilege,  fo  far  as  it  relates  to  civil  caufes,  is  exercifed 
at  Oxford  in  the  chancellor's  court ;  the  judge  of  which  is  the 
vice-chancellor,  his  deputy,  or  afferfor.  From  his  fentence  an 
appeal  lies  to  delegates  appointed  by  the  congregation ;  from 
thence  to  other  delegates  of  the  houfe  of  convocation  ;  and  if 
they  all  three  concur  in  the  fame  fentence  it  is  final,  at  lead  by 
the  ftatutes  of  the  univerfity ',  according  to  the  rule  of  the  civil 
law5.  But,  if  there  be  any  difcordance  or  variation  in  any  of  the 
three  fentences,  an  appeal  lies  in  the  laft  refort  to  judges  delega- 
tes appointed  by  the  crown  under  the  great  feal  in  chancery. 

I  H  A  v  E  now  gone  through  the  feveral  fpecies  of  private,  or 
fpecial  courts,  of  the  greatefl  note  in  the  kingdom,  inftituted 
for  the  local  redrefs  of  private  wrongs ;  and  muft,  in  the  clofe 
of  all,  make  one  general  obfervation  from  fir  Edward  Coke '  : 
that  thefe  particular  jurisdictions,  derogating  from  the  general 
jurifdiclion  of  the  courts  of  common  law,  are  ever  taken  flridlly, 
and  cannot  be  extended  farther  that  the  exprefs  letter  of  their 
privileges  will  moft  explicitely  warrant. 

'  Tit.  21.  $.19.  '2  Inft.  548. 

s  CaJ.  7.  70.1. 
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CHAPTER    THE    SEVENTH. 

OF    THE    COGNIZANCE    OF    PRIVATE 

WRONGS. 


WE  are  now  to  proceed  to  the  cognizance  of  private  wrongs; 
that  is,  to  confider  in  which  of  the  vail  variety  of  courts, 
mentioned  in  the  three  preceding  chapters,  every  poffible  injury 
that  can  be  offered  to  a  man's  perfon  or  property  is  certain  of 
meeting  with  redrefs. 

TH  E  authority  of  the  feveral  courts  of  private  and  fpecial  ju- 
rifdiction,  or  of  what  wrongs  fuch  courts  have  cognizance,  was 
neceffarily  remarked  as  thofe  refpective  tribunals  were  enumerated; 
and  therefore  need  not  be  here  again  repeated  :  which  will  con- 
fine our  prefent  enquiry  to  the  cognizance  of  civil  injuries  in  the 
feveral  courts  of  public  or  general  jurifdiftion.  And  the  order, 
in  which  I  fhall  purfue  this  enquiry,  will  be  by  mewing;  i.  What 
actions  may  be  brought,  or  what  injuries  remedied,  in  the  eccle- 
fiaftical  courts.  2.  What  in  the  military.  3.  What  in  the  ma- 
ritime. And  4.  What  in  the  courts  of  common  law. 

AND,  with  regard  to  the  three  firft  of  thefe  particulars,  I 
muft  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurifdiclion,  by  the 
officers  and  judges  of  thofe  refpeclive  courts;  but  what  the  com- 
mon law  allows  and  permits  to  be  fo.  For  thefe  eccentrical  tri- 
bunals 


Ch.  7.  WRONG  s.  87 

bunals  (which  are  principally  guided  by  the  rules  of  the  imperial 
and  canon  laws)  as  they  fubfift  and  are  admitted  in  England,  not 
by  any  right  of  their  own  %  but  upon  bare  fufferance  and  tolera- 
tion from  the  municipal  laws,  muft  have  recourfe  to  the  laws  of 
that  country  wherein  they  are  thus  adopted,  to  be  informed  how 
far  their  jurifdi<ftion  extends,  or  what  caufes  are  permitted,  and 
what  forbidden,  to  be  difcufTed  or  drawn  in  queftion  before  them. 
It  matters  not  therefore  what  the  pandedls  of  Juftinian,  or  the 
decretals  of  Gregory  have  ordained.  They  are  here  of  no  more 
intrinfic  authority  than  the  laws  of  Solon  and  Lycurgus:  curious 
perhaps  for  their  antiquity,  refpedtable  for  their  equity,  and  fre- 
quently of  admirable  ufe  in  illuftrating  a  point  of  hiftory.  Nor 
is  it  at  all  material  in  what  light  other  nations  may  confider  this 
matter  of  jurifdiction.  Every  nation  muft  and  will  abide  by  it's 
own  municipal  laws ;  which  various  accidents  confpire  to  render 
different  in  almoft  every  country  in  Europe.  We  permit  fome 
kind  of  fuits  to  be  of  eccleliaftical  cognizance,  which  other  na- 
tions have  referred  entirely  to  the  temporal  courts  -,  as  concerning 
wills  and  fucceffions  to  inteftates'  chattels :  and  perhaps  we  may, 
in  our  turn,  prohibit  them  from  interfering  in  fome  controverfies, 
which  on  the  continent  may  be  looked  upon  as  merely  fpiritual. 
In  fhort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurifdidion  of  courts  :  and,  if  any  tribunals 
whatfoever  attempt  to  exceed  the  limits  fo  prefcribed  them,  the 
king's  courts  of  common  law  may  and  do  prohibit  them ;  and 
in  fome  cafes  punifh  their  judges  b. 

HAVING  premifed  this  general  caution,  I  proceed  now  to 
confider 

I.  TH  E  wrongs  or  injuries  cognizable  by  the  ecclefiaftical 
courts.  I  mean  fuch  as  are  offered  to  private  perfons  or  indivi- 
duals ;  which  are  cognizable  by  the  ecclefiaftical  court,  not  for 
reformation  of  the  offender  himfelf  or  party  injuring  (pro  falnte 
anlmae,  as  immoralities  in  general  are,  when  unconnected  with, 

-*  See  Vol.1,  introd.  §.  i.  *  Hal.  Hifl.  C.  L.  c.  2. 

private 
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private  injuries)  but  fuch  as  are  there  to  be  profecuted  for  the 
lake  of  the  party  injured,  to  make  him  a  fatisfaclion  and  redrefs 
for  the  damage  which  he  has  fuftained.  And  thete  I  mall  reduce 
under  three  general  heads ;  of  caufes  pecuniary,  caufes  matrimo- 
nial, and  caufes  tejlamentary. 

i.  PECUNIARY  caufes,  cognizable  in  the  eccleliafKcal  courts, 
are  fuch  as  arife  either  from  the  withholding  ecclefiaftical  dues, 
or  the  doing  or  neglecting  fome  acl:  relating  to  the  church, 
whereby  fome  damage  accrues  to  the  plaintiff;  towards  obtain- 
ing a  fatisfaclion  for  which  he  is  permitted  to  inftitute  a  fuit  in 
the  fpiritual  court. 

THE  principal  of  thefe  is  the  fubtraction  or  withholding  of 
tithes  from  the  parfon  or  vicar,  whether  the  former  be  a  clergy- 
man or  a  lay  appropriate!'0.  But  herein  a  diftindlion  muft  be 
taken  :  for  the  ecclefiaftical  courts  have  no  jurifdidtion  to  try  the 
right  of  tithes  unlefs  between  fpiritual  perfonsd;  but  in  ordinary 
cafes,  between  fpiritual  men  and  lay  men,  are  only  to  compel  the 
payment  of  them,  when  the  right  is  not  difputede.  By  the  fta- 
tute  or  rather  writf  of  circumfpette  agatis*,  it  is  declared  that  the 
court  chriftian  mall  not  be  prohibited  from  holding  plea,  "Jirec- 
"  tor  pet  at  verfus  parochianos  oblationes  et  decimas  debit  as  et  confue- 
"  fas :"  fo  that  if  any  difpute  arifes  whether  fuch  tithes  be  due 
and  accuftomed,  this  cannot  be  determined  in  the  ecclefiaftical 
court,  but  before  the  king's  courts  of  the  common  law ;  as  fuch 
queftion  affedts  the  temporal  inheritance,  and  the  determination 
muft  bind  the  real  property.  But  where  the  right  does  not  come 
into  queftion,  but  only  the  facJ,  whether  or  no  the  tithes  al- 
lowed to  be  due  be  really  fubtracted  or  withdrawn,  this  is  a  tran- 
lient  perlbnal  injury,  for  which  the  remedy  may  properly  be  had 
in  the  fpiritual  court;  i-iz.  the  recovery  of  the  tithes,  or  their 
equivalent.  By  ftatute  2  &  3  Edw.VI.  c.  13.  it  is  enacled,  that 

'  Stat.  32Ken.YUI.  c.  7.  r  2  Inft.  364.  489,  490. 

'•   2  Roll.  Abr.  ^09,  310,  Bro.  Air.  '  f  See  Barrington's  cbferv.  120. 

».  8,-.  5   13  Edw.  I.  ft.  4. 

if 
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if  any  perfon  fliall  carry  off  his  praedial  tithes  (ivV;.  oi'corn,  hay, 
or  the  like)  before  the  tenth  part  is  duly  fet  forth,  or  agreement 
is  made  with  the  proprietor,  or  mall  willingly  withdraw  his  tithes 
of  the  fame,  or  fliall  ftop  or  hinder  the  proprietor  of  the  tithes 
or  his  deputy  from  viewing  or  carrying  them  away ;  fuch  offend- 
er mall  pay  double  the  value  of  the  tithes,  with  cofts,  to  be  re- 
covered belore  the  ecclefiaftical  judge,  according  to  the  king's  ec- 
clefiaftical laws.  By  a  former  claufe  of  the  fame  ftatute,  the  tre- 
ble value  of  the  tithes,  fo  fubtradled  or  withheld,  may  be  fued 
for  in  the  temporal  courts,  which  is  equivalent  to  the  double  value 
to  be  fued  for  in  the  ecclefiaftical.  For  one  may  fue  for  and  re- 
cover in  the  ecclefiaftical  courts  the  tithes  themfelves,  or  a  re- 
compenfe  for  them,  by  the  antient  law ;  to  which  the  fuit  for  the 
double  value  is  fuperadded  by  the  ftatute.  But  as  no  fuit  lay  in 
the  temporal  courts  for  the  fubtradlion  of  tithes  themfelves, 
therefore  the  ftatute  gave  a  treble  forfeiture,  if  fued  for  there;  in 
order  to  make  the  courfe  of  juftice  uniform,  by  giving  the  fame 
reparation  in  one  court  as  in  the  other  h.  However  it  now  feldom 
happens  that  tithes  are  fued  for  at  all  in  the  fpiritual  court ;  for 
if  the  defendant  pleads  any  cuftom,  modus,  compofition,  or 
other  matter  whereby  the  right  of  tithing  is  called  in  queftion, 
this  takes  it  out  of  the  jurifdiction  of  the  ecclefiaftical  judges  : 
for  the  law  will  not  fuffer  the  exiftence  of  fuch  a  right  to  be 
decided  by  the  fentence  of  any  fmgle,  much  lefs  an  ecclefiaftical, 
judge  ;  without  the  verdi6t  of  a  jury.  But  a  more  fummary 
method  than  either  of  recovering  fmall  tithes  under  the  value 
of  40  3.  is  given  by  ftatute  7  &  8  W.  III.  c.  6.  by  complaint  to 
two  juftices  of  the  peace :  and,  by  another  ftatute  of  the  fame 
year',  the  fame  remedy  is  extended  to  all  tithes  withheld  by 
quakers  under  the  value  of  ten  pounds. 

ANOTHER  pecuniary  injury,  cognizable  in  the  fpiritual  courts, 
is  the  non-payment  of  other  ecclefiaftical  dues  to  the  clergy ;  as 
penfions,  mortuaries,  compofitions,  offerings,  and  whatfoever 
ialls  under  the  denomination  of  furplice-fees,  for  marriages  or 

h  2lnft.  250.  i  c.  ,_|t 

VOL.  III.  M  other 
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other  minifterial  offices  of  the  church  :  all  which  injuries  are  re- 
drefTed  by  a  decree  for  their  actual  payment.  Befides  which  all 
offerings,  oblations,  and  obventions,  not  exceeding  the  value  of 
40  s.  may  be  recovered  in  a  fummary  way,  before  two  juftices 
of  the  peace '.  But  care  muft  be  taken  that  thefe  are  real  and 
not  imaginary  dues;  for,  if  they  be  contrary  to  the  common  lawr 
a  prohibition  will  iffue  out  of  the  temporal  courts  to  flop  all  fuits 
concerning  them.  As  where  a  fee  was  demanded  by  the  minifter 
of  the  parifh  for  the  baptifm  of  a  child,  which  was  adminiflred 
in  another  place k;  this,  however  authorized  by  the  canon,  is 
contrary  to  common  right :  for  of  common  right  no  fee  is  due 
to  the  minifter  even  for  performing  fuch  branches  of  his  duty, 
and  it  can  only  be  fupported  by  a  fpecial  cuftom ';  but  no  cuftom 
can  fupport  the  demand  of  a  fee  without  performing  them  at  all. 

FOR  fees  alfo,  fettled  and  acknowleged  to  be  due  to  the  offi- 
cers of  the  ecclefiaftical  courts,  a  fuit  will  lie  therein  :  but  not  if 
the  right  of  the  fees  is  at  all  difputable ;  for  then  it  muft  be  de- 
cided at  the  common  law  m.  It  is  alfo  faid,  that  if  a  curate  be  li- 
cenced, and  his  falary  appointed  by  the  bimop,  and  he  be  not 
paid,  the  curate  hath  a  remedy  in  the  ecclefiaftical  court n :  but, 
if  he  be  not  licenced,  or  hath  no  fuch  falary  appointed,  or  hath 
made  a  fpecial  agreement  with  the  rector,  he  mufl  fue  for  a  fa- 
tisfaction  at  common  law  ° ;  either  by  proving  fuch  fpecial  agree- 
ment, or  elfe  by  leaving  it  to  a  jury  to  give  damages  upon  a 
quantum  meruit,  that  is,  in  confideration  of  what  he  reafonably 
deferved  in  proportion  to  the  fervice  performed. 

UNDER  this  head  of  pecuniary  injuries  may  alfo  be  reduced 
the  feveral  matters  of  fpoliation,  dilapidations,  and  neglect  of 
repairing  the  church  and  things  thereunto  belonging ;  for  which 
a  fatisfaclion  may  be  fued  for  in  the  ecclefiaftical  court. 

1  Stat.  7  &  8W.  III.  c.  6.  m  I  Ventr.  165. 

k  Salk.  332.  n  i  Bum.  eccl.  law.  438. 

'  Ibid,  334.     Lord   Raym.  450.   1558.         °   i  Freem.  70. 
Fitzg.  55. 

SPO- 
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SPOLIATION  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any  right 
thereunto,  but  under  a  pretended  title.  It  is  remedied  by  a  de- 
cree to  account  for  the  profits  fo  taken.  This  injury,  when  the 
jus  patronatus  or  right  of  advowfon  doth  not  come  in  debate,  is 
cognizable  in  the  fpiritual  court :  as  if  a  patron  firft  prefents  A 
to  a  benefice,  who  is  inflituted  and  inducted  thereto;  and  then, 
upon  pretence  of  a  vacancy,  the  fame  patron  prefents  B  to  the 
fame  living,  and  he  alfo  obtains  inftitution  and  induction.  Now 
if  A  difputes  the  fact  of  the  vacancy,  then  that  clerk  who  is 
kept  out  of  the  profits  of  the  living,  whichever  it  be,  may  fue 
the  other  in  the  fpiritual  court  for  fpoliation,  or  taking  the  pro- 
fits of  his  benefice.  And  it  mall  there  be  tried,  whether  the  li- 
ving were,  or  were  not,  vacant ;  upon  which  the  validity  of  the 
fecond  clerk's  pretenfions  muft  depend  p.  But  if  the  right  of 
patronage  comes  at  all  into  difpute,  as  if  one  patron  prefented 
A,  and  another  patron  prefented  B,  there  the  ecclefiaftical  court 
hath  no  cognizance,  provided  the  tithes  fued  for  amount  to  a 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited  at 
the  inftance  of  the  patron  by  the  king's,  writ  of  indicavit q.  So 
alfo  if  a  clerk,  without  any  colour  of  title,  ejects  another  from 
his  parfonage,  this  injury  muft  be  redreffed  in  the  temporal  courts : 
for  it  depends  upon  no  queftion  determinable  by  the  fpiritual  law, 
(as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  vacancy) 
but  is  merely  a  civil  injury. 

Fo  R  dilapidations,  which  are  a  kind  of  ecclefiaftical  wafte, 
either  voluntary,  by  pulling  down  ;  or  permiffive,  by  fuffering 
the  chancel,  parfonage-houfe,  and  other  buildings  thereunto  be- 
longing, to  decay  ;  an  action  alfo  lies,  either  in  the  fpiritual 
court  by  the  canon  law,  or  in  the  courts  of  common  law r:  and  it 
may  be  brought  by  the  fucceflbr  againft  the  predeceffor,  if  living, 
er,  if  dead,  then  againft  his  executors.  By  ftatute  ^Eliz.  c.io. 

P  F.  N.  B.  36.  Artie.  Cleri.  9Edw.  II.  c.  2.    F.  N.  B.  45. 

^  Cinumfpeiie  agaris  ;    i3Ed\v.  I.   ft.  4.          r  Cart.  224.     3  Lev.  268. 

M    2  if 


92  PRIVATE  BOOK  III. 

if  any  fplritual  perfon  makes  over  or  alienates  his  goods  with  in- 
tent to  defeat  his  fucceflbrs  of  their  remedy  for  dilapidations,  the 
fucceflbr  mall  have  fuch  remedy  again/I  the  alienee,  in  the  ec- 
clefiaflical  court,  as  if  he  were  the  executor  of  his  predeceflbr. 
And  by  flatute  i4Eliz.  c.  n.  all  money  recovered  for  dilapida- 
tions mail  within  two  years  be  employed  upon  the  buildings,  in 
refpedl  whereof  it  was  recovered,  on  penalty  of  forfeiting  double 
the  value  to  the  crown. 

As  to  the  negledl  of  reparations  of  the  church,  church-yard, 
and  the  like,  the  fpiritual  court  has  undoubted  cognizance  there- 
of3 ;  and  a  fuit  may  be  brought  therein  for  non-payment  of  a 
rate  made  by  the  church-wardens  for  that  purpofe.  And  thefe 
are  the  principal  pecuniary  injuries,  which  are  cognizable,  or  for 
which  fuits  may  be  inflituted,  in  the  ecclefiaflical  courts. 

2.  MAT  R  i  M  o  N  i  A  L  caufes,  or  injuries  refpccling  the  rights 
of  marriage,  are  another,  and  a  much  more  undiilurbed,  branch 
of  the  ecclefiaflical  jurifdiclion.  Though,  if  we  confider  mar- 
riages in  the  light  of  mere  civil  contrails,  they  do  not  feem  to 
be  properly  of  fpiritual  cognizance1.  But  the  Romanifls  having 
very  early  converted  this  contract  into  a  holy  facramental  ordi- 
nance, the  church  of  courfe  took  it  under  her  protection,  upon 
the  divifion  of  the  two  jurifdidlions.  And,  in  the  hands  of  fuch 
able  politicians,  it  foon  became  an  engine  of  great  importance  to 
the  papal  fcheme  of  an  univerfal  monarchy  over  Christendom. 
The  numberlefs  canonical  impediments  that  were  invented,  and 
occafionally  difpenfed  with,  by  the  holy  fee,  not  only  enriched 
the  coffers  of  the  church,  but  gave  it  a  vafl  afcendant  over  prin- 
ces of  all  denominations ;  whofe  marriages  were  fanftified  or  re- 
probated, their  iffue  legitimated  or  baflardized,  and  the  fuccemon 
to  their  thrones  eflablifhed  or  rendered  precarious,  according  to 
the  humour  or  interefl  of  the  reigning  pontiff:  befides  a  thou- 
fand  nice  and  difficult  fcruples,  with  which  the  clergy  of  thofe 

3  Cireum^eSt  agatis ;    13  Edw.  I.  ft.  4.          '  Warb.  alliance   173. 
5  Rep.  66. 

ages 
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ages  puzzled  the  underftandings  and  loaded  the  conferees  of  the 
inferior  orders  of  the  laity ;  and  which  could  only  be  unravelled 
by  thefe  their  fpiritual  guides.  Yet,  abftracted  from  thlc  univerfal 
influence,  which  affords  fo  good  a  reafon  for  their  condutf,  one 
might  otherwife  be  led  to  wonder,  that  the  fame  authority,  which 
enjoined  the  ftri6teft  celibacy  to  the  priefthood,  mould  think 
them  the  proper  judges  in  caufes  between  man  and  wife.  Thefe 
caufes  indeed,  partly  from  the  nature  of  the  injuries  complained 
of,  and  partly  from  the  clerical  method  of  treating  themv,  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.  And  caufes 
matrimonial  are  now  fo  peculiarly  ecclefiaftical,  that  the  temporal 
courts  will  never  interfere  in  controversies  of  this  kind,  unlefs 
in  fome  particular  cafes.  As  if  the  fpiritual  court  do  proceed  to 
call  a  marriage  in  queftion  after  the  death  of  either  of  the  parties; 
this  the  courts  of  common  law  will  prohibit,  becaufe  it  tends 
to  baftardize  and  difinherit  the  iflue ;  who  cannot  fo  well  defend 
the  marriage,  as  the  parties  themfelves,  when  both  of  them, 
living,  might  have  done u. 

O  F  matrimonial  caufes,  one  of  the  firft  and  principal  is, 
I .  Canfa  jaStitationu  matrimonii ;  when  one  of  the  parties  boafts 
or  gives  out  that  he  or  fhe  is  married  to  the  other,  whereby  a 
a  common  reputation  of  their  matrimony  may  enfue.  On  this 
ground  the  party  injured  may  libel  the  other  in  the  fpiritual  court; 
and,  unlefs  the  defendant  undertakes  and  makes  out  a  proof  of 
the  adlual  marriage,  he  or  fhe  is  enjoined  perpetual  filence  upon 
that  head  ;  which  is  the  only  remedy  the  ecclefiaftical  courts  can 
give  for  this  injury.  2.  Another  fpecies  of  matrimonial  caufes 
was  when  a  party  contracted  to  another  brought  a  fuit  in  the  ec- 
clefiaftical court  to  compel  a  celebration  of  the  marriage  in  pur- 
fuance  of  fuch  contrail ;  but  this  branch  of  caufes  is  now  cut 
off  entirely  by  the  ac~l  for  preventing  clandestine  marriages,. 
26  Geo.  II.  c.  33.  which  enafts,  that  for  the  future  no  fuit  mall 

Y  Some  of  the  impureft  books,  that  are  ex-     the  popi/h  clergy  on  tile  CuLjefts  of  matrix 
lant  in  any  language,  are  thofe  written,  by     mony  and  divorces. 

"  zlnft.  614, 

be 
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be  had  in  any  ecclefiaftical  court,  to  coinpel  a  celebration  of 
marriage  ///  facie  ecclejiaet  for  or  becaufe  of  any  contrast  of  ma- 
trimony whatfoever.  3.  The  fuit  for  reftitution  of  conjugal  rights 
is  alfo  another  fpecies  of  matrimonial  caufes  :  which  is  brought 
whenever  either  the  hufband  or  wife  is  guilty  of  the  injury  of 
fubtraftion,  or  lives  feparate  from  the  other  without  any  fuffi- 
cient  reafon;  in  which  cafe  the  ecclefiaftical  jurifdidion  will 
compel  them  to  come  together  again,  if  either  party  be  weak 
enough  to  defire  it,  contrary  to  the  inclination  of  the  other. 
4.  Divorces  alfo,  of  which  and  their  feveral  diftinctions  we  treat- 
ed at  large  in  a  former  volume  w,  are  caufes  thoroughly  matri- 
monial, and  cognizable  by  the  ecclefiaftical  judge.  If  it  becomes 
improper,  through  fome  fupervenient  caufe  arifing  ex  poft  fatfo, 
that  the  parties  mould  live  together  any  longer ;  as  through  in- 
tolerable cruelty,  adultery,  a  perpetual  difeafe,  and  the  like;  this 
unfitnefs  or  inability  for  the  marriage  ftate  may  be  looked  upon 
as  an  injury  to  the  furTering  party  -,  and  for  this  the  ecclefiaftical 
law  adminifters  the  remedy  of  feparation,  or  a  divorce  a  menfa  ef 
thoro.  But  if  the  caufe  exifted  previous  to  the  marriage,  and  was 
fuch  a  one  as  rendered  the  marriage  unlawful  ab  initio,  as  con- 
fanguinity,  corporal  imbecillity,  or  the  like;  in  this  cafe  the  law 
looks  upon  the  marriage  to  have  been  always  null  and  void,  be- 
ing contracted  in  fraudem  legis,  and  decrees  not  only  a  feparation 
from  bed  and  board,  but  a  vinculo  matrimonii  itfelf.  5.  The  laft 
fpecies  of  matrimonial  caufes  is  a  confequence  drawn  from  one 
of  the  fpecies  of  divorce,  that  a  menfa  et  thoro;  which  is  the 
fuit  for  alimony,  a  term  which  fignifies  maintenance  :  which  fuit 
the  wife,  in  cafe  of  feparation,  may  have  againft  her  hufband, 
if  he  neglects  or  refufes  to  make  her  an  allowance  fuitable  to 
their  ftation  in  life.  This  is  an  injury  to  the  wife,  and  the  court 
chriftian  will  redrefs  it  by  affigning  her  a  competent  maintenance, 
and  compelling  the  hufband  by  ecclefiaftical  cenfures  to  pay  it. 
But  no  alimony  will  be  afligned  in  cafe  of  a  divorce  for  adultery 
on  her  part;  for  as  that  amounts  to  a  forfeiture  of  her  dower  af- 

"  Book  I.  ch".  15. 

ter 


Ch.  7.  WRONGS,  95 

ter  his  death,  it  is  alib  a  Sufficient  reafon  why  fhe  Should  not  be 
partaker  of  his  eftate  when  living. 

3.  TE  STAMENTARY  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  ecclefiaftical  jurisdiction  ;  which,  as  they  are 
certainly  of  a  mere  temporal  nature",  may  feem  at  firSt  view  a 
little  oddly  ranked  among  matters  of  a  fpiritual  cognizance.  And 
indeed  (as  was  in  fome  degree  obferved  in  a  former  volume y) 
they  were  originally  cognizable  in  the  king's  courts  of  common 
law,  viz.  the  county  courts2  j  and  afterwards  transferred  to  the 
jurisdiction  of  the  church  by  the  favour  of  the  crown,  as  a  na- 
tural confequence  of  granting  to  the  biShops  the  administration 
of  inteflates'  effects, 

THIS  fpiritual  jurisdiction  of  testamentary  caufes  is  a  pecu- 
liar conftitution  of  this  ifland ;  for  in  almoft  all  other  (even  in- 
popiSh)  countries  all  matters  teftamentary  are  of  the  jurifdidlion. 
of  the  civil  magistrate.  And  that  this  privilege  is  enjoyed  by  the 
clergy  in  England,  not  as  a  matter  of  ecclefiaftical  right,  but  by 
the  fpecial  favour  and  indulgence  of  the  municipal  law,  and  as 
it  Should  feem  by  Ibme  public  act  of  the  great  council,  is  freely, 
acknowleged  by  Lindewode,  the  ableSt  canonist  of  the  fifteenth 
century.  Teftamentary  caufes,  he  obferves,  belong  to  the  eccle- 
fiaftical courts  "  de  confuetudine  Angliae,  et  fuper  covfenfu  reglo  et 
"Juorum  procerum  in  talibus  ab  antiquo  conceffb*."  The  fame  was, 
about  a  century  before,  very  openly  profeSTed  in  a  canon  of  arch- 
biShop  Stratford,  viz.  that  administration  of  inteftates  goods  was 
"  ab  olim"  granted  to  the  ordinary,  "  confenfu  regio  et  magnatum 
"  regni  Angliae*."  The  constitutions  of  cardinal  Othobon  alfo 
teStify,  that  this  provifion  "  olim  a  praelatis  cum  approbation  regis 
"  et  baronum  dicitur emanajje"  "  And  arch-biShop  Parkerd,  in  queen 
Elizabeth's  time,  affirms  in  exprefs  words,  that  originally  in  mat— 

*  Warburt.  alliance.  173.  b  Hid.  I,  3.  /.  38.  /»/.  265. 

i  Book  II.  ch.  32*  c  cap.  23. 

z  Hickes  Differ.  Epijlolar.  fag.  8.  58.  d  See  9  Rep.  38. 

1  Provincial.  I.  3.  /.  13.  fol,  176, 
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ters  teftamentary  "  non  nllam  habcbant  epifcopi  author  it  at  em,  prae- 
<(  tcr  earn  quam  a  rege  acceptam  refsrebant .  "Jus  tejlamenta  pro- 
"  bandi  non  habebant :  adminiftrationis  potejlatem  cuique  dckgare 
"  non  pot er iint  " 

AT  what  period  of  time  the  ecclefiaftical  jurifdic~lion  of  tef- 
taments  and  inteftacies  began  in  England,  is  not  afcertained  by 
any  antient  writer;  and  Lindewodec  very  fairly  confeffes,  "  cujns 
"  regis  temporibus  hoc  ordinatum  Jit,  non  reperio"    We  find  it  in- 
deed frequently  aflerted  in  our  common  law  books,  that  it  is  but 
of  late  years  that   the   church    hath   had  the  probate  of  wills'. 
But  this  muft  only  be  underftood  to  mean,  that  it  had  not  always 
had   this  prerogative :  for  certainly  it  is  of  very  high  antiquity. 
Lindewode,  we  have   feen,  declares   that  it  was  "  ab  antiquo ;" 
Stratford,  in  the  reign  of  king  Edward  III,   mentions  it  as  "  ab 
"  olim  ordination-,"  and  cardinal    Othobon,  in   the  52  Hen.  III. 
fpeaks  of  it  as   an  antient  tradition.    Bracton  holds  it  for  clear 
law   in  the  fame  reign  of  Henry  III,  that  matters  teftamentary 
belonged  to  the  fpiritual  court g.  And,  yet  earlier,  the  difpofition 
of  inteftates'  goods  "per  vifum  ecclefiae"  was  one  of  the  articles 
confirmed  to  the  prelates  by  king  John's  magna  carta  h.    Matthew 
Paris  alfo  informs  us,  that  king  Richard  I  ordained  in  Normandy, 
*'  quod  diftributio  rerum  quae  in  tejlamento  relinquuntur  autoritate 
"  ecclejiae  fiet."    And  even  this  ordinance,  of  king  Richard,  was 
only  an  introdudlion  of  the  fame  law  into  his  ducal  dominions, 
which  before  prevailed  in  this  kingdom  :  for  in  the  reign  of  his 
father  Henry  II  Glanvil  is  exprefs,   that  "Ji  quis  aliquid  dixerit 
"  contra  tejlamentum,  placitum  illud  in  curia  chrijlianitatis  audiri 
"  dtibet  et  ferminari1."    And  the  Scots  book  called  regiam  majejla- 
tern  agrees  verbatim  with  Glanvil  in  this  point k. 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious 
of  this  branch  of  power :   but  their  attempts  to  affume  it  on  the 

c  fcl.  263.  h  cap.  27.  edit.  Oxon. 

1  Fita.  Air.  tit.  le/lamsnt.  pi.  4.    2  Roll.         s  /-  7.  c.  S. 

Abr.  217.    9  Rep.  37.    Vaugh.  207.  •     k  /.  2.^.38. 

S  /.  5.  de  exceptionilus.  c.  lo.  COHtl- 
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continent  were  effectually  curbed  by  the  edict  of  the  emperor 
Juftin  ',  which  reftrained  the  iniinuation  or  probate  of  tcftaments 
(as  formerly)  to  the  office  of  the  magifter  ccnfus:  for  which  the 
emperor  fubjoins  this  reafon  ;  "  abfurdum  denim  clericis  e/l,  ifitmo 
"  etiam  opprobriojum,  Ji  peritos  fe  veli/it  ojhndere  difceptationum  effe 
"forenfium."  But  afterwards  by  the  canon  law1"  it  was  allowed, 
that  the  bilhop  might  compel  by  ecclefiaftical  cenfures  the  per- 
formance of  a  bequefl  to  pious  ufes.  And  therefore,  that  being 
confidered  as  a  caufe  quac  fecundum  canones  et  epifcopales  leges  ad 
regimen  animarum  pertihuit,  it  fell  within  the  jurifdiclion  of  the 
fpiritual  courts  by  the  exprefs  words  of  the  charter  of  king  Wil- 
liam I,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards,  when  king  Henry  I  by  his  coronation-charter  diredl- 
ed,  that  the  goods  of  an  inteftate  mould  be  divided  for  the  good 
of  his  foul",  this  made  all  inteftacies  immediately  fpiritual  ca-ufes, 
as  much  as  a  legacy  to  pious  ufes  had  been  before.  This  there- 
fore, we  may  probably  conjecture,  was  the  aera  referred  to  by 
Stratferd  and  Othobon,  when  the  king  by  the  advice  of  the  pre- 
lates, and  with  the  confent  of  his  barons,  inverted  the  church 
with  this  privilege.  And  accordingly  in  king  Stephen's  charter 
it  is  provided,  that  the  goods  of  an  inteftate  ecclefiaftic  (hall  be 
distributed  pro  faint e  animae  cjus,  ecclejiae  conjilio  °;  which  latter 
words  are  equivalent  to  per  vijum  ecclejiae  in  the  great  charter  of 
king  John  before-mentioned.  And  the  Danes  and  Swedes  (who 
received  the  rudiments  of  chriftianity  and  ecclefiaftical  difcipline 
from  England  about  the  beginning  of  the  twelfth  century)  have 
thence  alfo  adopted  the  fpiritual  cognizance  of  inteflacies,  tefta- 
ments,  and  legacies p. 

TH  i  s  jurifdic~bion,  we  have  feen,  is  principally  exercifed  with 
us  in  the  coniiftory  courts  of  every  diocefan  bimop,  and  in  the 

Cod.  I.  3.  41.  ds  melriis  vifumfuerit.    (Text.  Rijfem.  c.  34. 

m  Z>mW.3. 26.17.  Gilb.  Rep.204,205-  /.  51 J 

n  Si  quis  baronum  feu  bominum  mearum — •  °  Lord   Lyttelt.    Hen.    II.    vol.  I.   536. 

pecuniam  fuam  non  dederit  vel  dare  difpofuerit,  Hearne  ad  Cut.  Neubr.  711. 

uxor  ftta,  five  liberi,  aut  parenies  el  legitimi  P  Stiernhook,  de  jure  Sneon.  I.  3.  <•$. 
homines ejus,  earn  pro  anima  ejusdivit/ant,  ftcut 

VOL.  III.  N  prcro- 
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prerogative  court  of  the  metropolitan,  originally ;  and  in  the 
arches  court  and  court  of  delegates  by  way  of  appeal.  It  is  di- 
vilible  into  three  branches ;  the  probate  of  wills,  the  granting  of 
administrations,  and  the  fuing  for  legacies.  The  two  former  of 
which,  when  no  oppofition  is  made,  are  granted  merely  ex  qfficio 
et  debit  o  jitjiitiae,  and  are  then  the  object  of  what  is  called  the 
'voluntary,  and  not  the  contentious  jurisdiction.  But  when  a  ca- 
veat is  entered  againft  proving  the  will,  or  granting  adminiftra- 
tion,  and  a  fuit  thereupon  follows  to  determine  either  the  vali- 
dity of  the  teftament,  or  who  hath  a  right  to  the  adminiflration; 
this  claim  and  obftruction  by  the  adverfe  party  are  an  injury  to 
the  party  entitled,  and  as  fuch  are  remedied  by  the  fentence  of 
the  Spiritual  court,  either  by  eftablifliing  the  will  or  granting  the 
adminiftration.  Subtraction,  the  withholding  or  detaining,  of 
legacies  is  alfo  (till  more  apparently  injurious,  by  depriving  the 
legatees  of  that  right,  with  which  the  laws  of  the  land,  and  the 
will  of  the  deceafed  have  inverted  them :  and  therefore,  as  a 
confequential  part  of  teftamentary  jurifdiction,  the  fpiritual  court 
adminifters  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  laft  cafe  the  courts  of  equity  exercife  a  con- 
current jurifdiction  with  the  ecclefiaftical  courts,  as  incident  to 
fome  other  fpecies  of  relief  prayed  by  the  complainant;  as  to 
compel  the  executor  to  account  for  the  teftator's  effects,  or  afTent 
to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the  dignity  of 
the  king's  courts  to  be  merely  ancillary  to  other  inferior  jurifdic- 
tions,  the  caufe,  when  once  brought  there,  receives  there  alfo 
it's  full  determination. 

TH  E  s  E  are  the  principal  injuries,  for  which  the  party  grieved 
either  muft,  or  may,  feek  his  remedy  in  the  fpiritual  courts. 
But  before  I  entirely  difmifs  this  head,  it  may  not  be  improper 
to  add  a  ihort  word  concerning  the  method  of  proceeding  in  thefe 
tribunals,  with  regard  to  the  redrefs  of  injuries. 

I  T  muft  (in  the  firft  place)  be  acknowleged,  to  the  honour  of 
the  fpiritual  courts,  that  though  they  continue  to  this  day  to  de- 
cide 
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cide  many  queftions  which  are  properly  of  temporal  cognizance, 
yet  juftice  is  in  general  fo  ably  and  impartially  adminiftred  in 
thofe  tribunals,  (efpecially  of  the  fuperior  kind)  and  the  bounda- 
ries of  their  power  are  now  fo  well  known  and  eftablimed,  that 
no  material  inconvenience  at  prefent  arifes  from  this  jurifdiction 
ftill  continuing  in  the  antient  chanel.  And,  mould  an  alteration 
be  attempted,  great  confulion  would  probably  arife,  ia  over- 
turning long  eftablifhed  forms,  and  new-modelling  a  courie  of 
proceedings  that  has  now  prevailed  for  feveri  centuries. 

TH  E  eftablimment  of  the  civil  law  procefs  in  all  the  eccle- 
fiaftical  courts  was  indeed  a  mafterpiece  of  papal  difcernment, 
as  it  made  a  coalition  impracticable  between  them  and  the  na- 
tional tribunals,  without  manifest  inconvenience  and  hazard , 
And  this  confideration  had  undoubtedly  it's  weight  in  caufing  this 
meafure  to  be  adopted,  though  many  other  caufes  concurred. 
The  time  when  the  pandects  of  Juftinian  were  difcovered  afrem 
and  refcued  from  the  dufl  of  antiquity,  the  eagernefs  with  which 
they  were  ftudied  by  the  popifh  ecclefiaftics,  and  the  confequent 
diflenfions  between  the  clergy  and  the  laity  of  England,  have 
formerly*1  been  fpoken  to  at  large.  I  mall  only  now  remark  upon 
thofe  collections,  that  their  being  written  in  the  Latin  tongue, 
and  referring  fo  much  to  the  will  of  the  prince  and  his  delegated 
officers  of  juftice,  fufficiently  recommended  them  to  the  court  of 
Rome,  exclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolize  the  little  fcience,  which 
then  exifted,  entirely  among  the  monkim  clergy,  were  deep- 
rooted  principles  of  papal  policy.  And,  as  the  bimops  of  Rome 
affe&ed  in  all  points  to  mimic  the  imperial  grandeur,  as  the  fpi- 
ritual  prerogatives  were  moulded  on  the  pattern  of  the  temporal, 
fo  the  canon  law  procefs  was  formed  on  tha  model  of  the  civil 
law  :  the  prelates  embracing  with  the  utmoft  ardor  a  method  of 
judicial  proceedings,  which  was  carried  on  in  a  language  un- 
known to  the  bulk  of  the  people,  which  banifhed  the  intervention 

i  Vol.  I.  introd.  §.  i. 

N    2  Of 


ioo  PRIVATE  BOOK  III. 

of  a  jury  (that  bulwark  of  Gothic  liberty)  and  which  placed  an 
arbitrary  power  of  decilion  in  the  breaft  of  a  {ingle  man, 

TH  E  proceedings  in  the  ecclefiaftical  courts  are  therefore  re- 
gulated according  to  the  practice  of  the  civil  and  canon  laws;  or 
rather  according  to  a  mixture  of  both,  corrected  and  new-mo- 
delled by  their  own  particular  ufages,  and  the  interpofition  of  the 
courts  of  common  law.  For,  if  the  proceedings  in  the  fpiritual 
court  be  never  fo  regularly  confonant  to  the  rules  of  the  Roman 
law,  yet  if  they  be  manifeftly  repugnant  to  the  fundamental  maxims 
of  the  municipal  laws,  to  which  upon  principles  of  found  policy 
the  ecclefiaftical  procefs  ought  in  every  ftate  to  conform  rj  (as  if 
they  require  two  witnefles  to  prove  a  fad,  where  one  will  fuffice  at 
common  law)  in  fuch  cafes  a  prohibition  will  be  awarded  againft 
them8.  But,  under  thefe  reftrictions,  their  ordinary  courfe  of 
proceeding  is ;  firfl,  by  citation,  to  call  the  party  injuring  before 
them.  Then  by  libel,  libellus,  a  little  book,  or  by  articles  drawn 
out  in  a  forma]  allegation,  to  fet  forth  the  complainant's  ground 
of  complaint.  To  this  fucceeds  the  defendant's  anjwer  upon  oath ; 
when,  if  he  denies  or  extenuates  the  charge,  they  proceed  to 
proofs  by  witnefles  examined,  and  their  depofitiCms  taken  down 
in  writing,  by  an  officer  of  the  court.  If  the  defendant 
has  any  circumftances  to  offer  in  his  defence,  he  muft  alfo 
propound  them  in  what  is  called  his  defensive  allegation,  to 
which  he  is  entitled  in  his  turn  to  the  plaintiffs  anjwer  upon 
oath,  and  may  from  thence  proceed  to  proofs  as  well  as  his  anta- 
gonift.  The  canonical  doctrine  of  purgation,  whereby  the  par- 
ties were  obliged  to  anfwer  upon  oath  to  any  matter,  however 
criminal,  that  might  be  objected  againft  them,  (though  long  ago 
overruled  in  the  court  of  chancery,  the  genius  of  the  Englifh 
law  having  broken  through  the  bondage  impofed  on  it  by  it's 
clerical  chancellors,  and  afferted  the  doctrines  of  judicial  as  well 
as  civil  liberty)  continued  till  the  middle  of  the  laft  century  to  be 
upheld  by  the  fpiritual  courts  j  when  the  legiilature  was  obliged 
to  interpofe,  to  teach  them  a  Icflbn  of  fimilar  moderation.  By  the 

'  Warb.  alliance.  179.  s  2  Roll.  Abr.  300. 302. 

tfatute 


Ch.  7.  WRONGS.  101 

ftatute  of  1 3  Car.  II.  c.  12.  it  is  enadted,  that  it  mall  hot  be 
lawful  for  any  bifhop,  or  ecclefiaftical  judge,  to  tender  or  admi- 
nifter  to  any  perfon  whatfoever,  the  oath  ufually  called  the  oath 
ex  ojficio,  or  any  other  oath  whereby  he  may  be  compelled  to 
confefs,  accufe,  or  purge  himfelf  of  any  criminal  matter  or 
thing,  whereby  he  may  be  liable  to  any  cenfure  or  puniiliment. 
When  all  the  pleadings  and  proofs  are  concluded,  they  are  re- 
ferred to  the  conlideration,  not  of  a  jury,  but  of  a  iingle  judge; 
who  takes  inf or /nation  by  hearing  advocates  on  both  fides,  and 
thereupon  forms  his  interlocutory  decree  or  definitive  fentence  at 
his  own  difcretion  :  from  which  there  generally  lies  an  appeal,  in 
the  feveral  ftages  mentioned  in  a  former  chapter1;  though,  if  the 
fame  be  not  appealed  from  in  fifteen  days,  it  is  final,  by  the  fta- 
tute 25  Hen.  VIII.  c.  19.. 

BUT  the  point  in  which  thefe  jurifdidlions  are  the  moft  defec- 
tive, is  that  of  enforcing  their  fentences  when  pronounced;  for 
which  they  have  no  other  procefs,  but  that  of  excommunication  : 
which  is  defcribed"  to  be  twofold;  the  lefs,  and  the  greater  ex- 
communication. The  lefs  is  an  eccleiiaftical  cenfure,  excluding 
the  party  from  the  participation  of  the  facraments  :  the  greater 
proceeds  farther,  and  excludes  him  not  only  from  thefe  but  alfo 
from  the  company  of  all  chrifHans.  But,  if  the  judge  of  any 
fpiritual  court  excommunicates  a  man  for  a  caufe  of  which  he 
hath  not  the  legal  cognizance,  the  party  may  have  an  action 
againft  him  at  common  law,  and  he  is  alfo  liable  to  be  indicted, 
at  the  fuit  of  the  king'*. 

HEAVY  as  the  penalty  of  excommunication  is,  confidercd 
in  a  ferious  light,  there  are,  notwithstanding,  many  obftinate 
or  profligate  men,  who  would  defpife  the  brntum  fulmcn  of 
mere  eccleiiaftical  cenfures,  efpecially  when  pronounced  by  a 
petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivial 
caufe.  The  common  law  therefore  compaffionately  fteps  in  to 
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their  aid,  and  kindly   lends   a  fupporting  hand  to  an  otherwife 
tottering  authority.     Imitating  herein  the  policy  of  our  Britifh 
anceftors,  among   whom,   according   to   Caeiar*,   whoever  were 
interdicted  by  the   Druids  from  their  facritices,  "  in  numero  im- 
"  ptorum  ac  fceleratorum  habentur  :   ab  us  omnes  decedunt,  aditum 
"  eorum  fermonemque  defugiunt,  ne  quid  ex  contagions  incommodi  ac- 
"  dpi  ant :     neque  Us  petentibus  jits  redditur,  neque  honos  ullus  com- 
"municatur."    And  fo  with  us  by  the  common  law  an  excom^- 
municated  perfon  is  difabled  to  do  any  act,  that  is  required  to  be 
done  by  one  that  is  probus  et  legalis  homo.     He  cannot  ferve  upon 
juries,  cannot  be  a  witnefs  in  any  court,  and,  which  is  the  worft 
of  all,  cannot  bring  an  action,  either  real  or  perfonal,  to  recover 
lands  or  money  due  to  himy.    Nor  is  this  the  whole:  for  if, 
within  forty  days  after  the  fentence  has  been  publimed  in  the 
church,  the  offender  does  not  fubmit  and  abide  by  the  fentence 
of  the  fpiritual  court,  the  bifhop  may  certify  fuch  contempt  to 
the  king  in  chancery.     Upon  which  there  iffues  out  a  writ  to  the 
fheriff  of  the  county,  called,  from  the  bifhop's  certificate,  a  Jig- 
nificavit ;  or  from  it's  effect  a  writ  de  excommunicato  capiendo :  and 
the  fheriff  fliall  thereupon  take  the  offender,  and  imprifon  him 
in  the  county  gaol,  till  he  is  reconciled  to  the  church,  and  fuch 
reconciliation  certified  by  the  bifliop  ;  upon  which  another  writ, 
de  excommunicato  deliberando,  iffues  out  of  chancery  to  deliver  and 
releafe  him  z.    This  procefs  feems  founded  on  the  charter  of  fe- 
paration  (fo  often  referred  to)  of  William  the  conqueror.     "  Si 
"  aliquis  per  fuperbiam  elatus  ad  jujlitiam  epifcopalem  venire  noluerit, 
"  -vocetur  fetnel,  fectindo,  et  f  erf  to :  quod  fi  nee  Jic  ad  emendationem 
"venerit,  excommunicetur ;  et,  Ji  opus  fuerit,  ad  hoc  iiindicandum 
"fortitude  et  juftitia  regis  Jive  vicecomitis  adhibeatur."  And  in  cafe 
of  fubtraction  of  tithes,  a  more  fummary  and  expeditious  affiftance 
is  given  by  the  ftatutes  of  27  Hen. VIII.  c.  20.  and  32  Hen. VIII. 
c.  7.  which  enact,  that  upon  complaint  of  any  contempt  or  mifbe- 
haviour  to  the  ecclefiaflical  judge  by  the  defendant  in  any  fuit  for 
tithes,  any  privy  counfellor  or  any  two  juftices  of  the  peace  (or 
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in  cafe  of  difobedience  to  a  definitive  fentence,  any  two  juftices 
of  the  peace)  may  commit  the  party  to  pnfon  without  bail  or 
mainprize,  till  he  enters  into  a  recognizance  with  fufficient  fure- 
ties  to  give  due  obedience  to  the  procefs  and  fentence  of  the 
court.  Thefe  timely  aids,  which  the  common  and  ftatute  law 
have  lent  to  the  ecclefiaftical  jurifdiction,  may  ferve  to  refute 
that  groundlefs  notion  which  fome  are  too  apt  to  entertain,  that 
the  courts  of  Weftminfter-hall  are  at  open  variance  with  thofe 
at  doctors'  commons.  It  is  true  that  they  are  fometimes  obliged 
to  ufe  a  parental  authority,  in  correcting  the  excefles  of  thefe  in- 
ferior courts,  and  keeping  them  within  their  legal  bounds  ;  but, 
on  the  other  hand,  they  afford  them  a  parental  affiftance,  in  re- 
preffing  the  infolence  of  contumacious  delinquents,  and  refcuing 
their  jurifdiclion  from  that  contempt,  which  for  want  of  fuffi- 
cient compulfive  powers  would  otherwife  be  fure  to  attend  it. 

II.  I  A  M  next  to  confider  the  injuries  cognizable  in  the  court 
military,  or  court  of  ch 'hairy.  The  jurifdiction  of  which  is  de- 
clared by  ftatute  13  Ric.  II.  c.  2.  to  be  this;  "  that  it  hath  cog- 
"  nizance  of  contracts  touching  deeds  of  arms  and  of  war,  out 
"of  the  realm,  and  alfo  of  things  which  touch  war  within  the 
•'  realm,  which  cannot  be  determined  or  difcuffed  by  the  com- 
'<  mon  law ;  together  with  other  ufages  and  cuftorns  to  the  fame 
«*  matters  appertaining."  So  that  wherever  the  common  law  can 
give  redrefs,  this  court  hath  no  jurifdiclion  :  which  has  thrown 
it  entirely  out  of  ufe  as  to  the  matter  of  contracts,  all  fuch  being 
ufually  cognizable  in  the  courts  of  Wefrminfter-hall,  if  not  di- 
rectly, at  leaft  by  fiction  of  law  :  as  if  a  contract  be  made  at 
Gibraltar,  the  plaintiff  may  fuppofe  it  made  at  Northampton , 
for  the  locality,  or  place  of  making  it,  is  of  no  confequence  with 
regard  to  the  validity  of  the  contract. 

TH  E  words,  "  other  ufages  and  cuftoms,"  fupport  the  claim 
of  this  court,  i .  To  give  relief  to  fuch  of  the  nobility  and  gen- 
try as  think  themfelves  aggrieved  in  matters  of  honour ;  and 
2.  To  keep  up  the  diflinction  of  degrees  and  quality.  Whence 

it 
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it  follows,  that  the  civil  jurifdidtion  of  this  court  of  chivalry  is 
principally  in  two  points  ;  the  redreffing  injuries  of  honour,  and 
correcting  encroachments  in  matters  of  coat-armour,  precedency, 
and  other  distinctions  of  families. 

Asa  court  of  honour,  it  is  to  give  fatisfadlion  to  all  fuch  as 
are  aggrieved  in  that  point ;    a  point  of  a  nature  fo  nice  and  de- 
licate, that  it's  wrongs  and  injuries  efcape  the  notice  of  the  com- 
mon law,  and  yet  are  fit  to  be  redrefled  fomewhere.     Such,  for 
inflance,  as  calling  a  man  coward,  or  giving  him  the  lye  ;    for 
which,  as  they  are  productive  of  no  immediate  damage  to  his 
perfon  or  property,  no  adtion  will  lie  in  the  courts  at  Weflminfter : 
and  yet  they  are  fuch  injuries  as  will  prompt  every  man  of  fpirit 
to  demand  fome  honourable  amends,  which  by  the  antient  law 
of  the  land  was  appointed  to  be  given  in  the  court  of  chivalry1. 
But  modern  refolutions  have  determined,  that  how  much  fo- 
ever  fuch  a  jurifdidtion  may  be  expedient,  yet  no  action  for  words 
will  atprefentlie  therein5.    And  it  hath  always  been  moft  clearly 
holden c,  that  as  this  court  cannot  meddle  with  any  thing  de- 
terminable  by  the  common  law,  it  therefore  can  give  no  pecu- 
niary fatisfadtion  or  damages ;  inafmuch  as  the  quantity  and  de- 
termination thereof  is  ever  of  common  law  cognizance.    And 
therefore  this  court  of  chivalry  can  at  moft  order  reparation  in 
point  of  honour ;   as,  to  compel  the  defendant  mendacium  fibi  ipji 
iwponere,  or  to  take  the  lie  that  he  has  given  upon  himfelf,  or 
to  make  fuch  other  fubmiffion  as  the  laws  of  honour  may  re- 
quired   Neither  can  this  court,   as  to  the  point  of  reparation  in 
honour,  hold  plea  of  any  fuch  word,  or  thing,  wherein  the  party 
is   relievable  by  the  courts  of  the  common  law.    As  if  a  man 
gives  another  a  blow,  or  calls  him  thief  or  murderer ;  for  in 
both  thefe  cafes  the  common  law  has  pointed  out  his  proper  re- 
medy by  action . 

a  Yearbook,  3yHen.VI.  21.    Selden  of    C.  n. 
duels,  c.  10.    Hal.  Hift.  C.  L.  37.  c  Hal.  Hift.  C.  L.  37. 
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As  to  the  other  point  of  it's  civil  jurifdiction,  the  redrefling 
of  incroachments  and  ufurpations  in  matters  of  heraldy  and  coat- 
armour  ;  it  is  the  bufmefs  of  this  court,  according  to  fir  Matthew 
Hale,  to  adjufl  the  right  of  armorial  enligns,  bearings,  crelts, 
fupporters,  pennons,  &c-,  andalfo  rights  of  place  or  precedence, 
where  the  king's  patent  or  act  of  parliament  (which  cannot  be 
overruled  by  this  court)  have  not  already  determined  it. 

TH  E  proceedings  in  this  court  are  by  petition,  in  a  fummary 
way;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by  wit- 
neffes,  or  by   combat c.     But  as  it  cannot  imprifon,  not  being  a 
court  of  record,  and  as  by  the  refolution  of  the  fuperior  courts 
it  is  now  confined  to  fo  narrow  and  retrained  a  jurifdiction,  it 
has  fallen  into  contempt  and  difufe.    The  marfhalling  of  coat- 
armour,  which   was  formerly  the  pride  and  ftudy  of  all  the  beft 
families   in  the  kingdom,  is  now  greatly  difregarded ;  and  has 
fallen  into  the  hands  of  certain  officers  and  attendants  upon  this 
court,  called  heralds,  who  conlider  it  only  as  a  matter  of  lucre 
and  not  of  juflice  :  whereby  fuch  falfity  and  confufion  have  crept 
into  their  records,   (which  ought  to  be  the  {landing  evidence  of 
families,  defcents,  and  coat-armour)  that,  though  formerly  fome 
credit  has  been  paid  to  their  teltimony,  now  even  their  common 
feal  will  not  be  received  as  evidence  in  any  court  of  juftice  in  the 
kingdom f.    But  their  original  vifitation-books,    compiled  when 
progrefles  were  folemnly  and  regularly  made  into  every  part  of 
the  kingdom,  to  enquire  into  the  flate  of  families,  and  to  re- 
gifter  fuch  marriages  and  defcents  as  were  verified  to  them  upon 
oath,  are  allowed  to  be  good  evidence  of  pedigrees  °.     And  it  is 
much  to  be  wiflied,  that  this  practice  of  vifitations  at  certain  pe- 
riods were  revived ;  for  the  failure  of  inquifitions  poji  mortem, 
by  the   abolition  of  military  tenures,  combined  with  the  negli- 
gence of  the  heralds  in  omitting  their  ufual  progrefles,  has  ren- 
dered the  proof  of  a  modern  detcent,  for  the  recovery  of  an  ef- 
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tate  or  fuccefilon  to  a  title  of  honour,  more  difficult  than  that  of 
an  antient.  This  will  be  indeed  remedied  for  the  future,  with 
relpect  to  claims  of  peerage,  by  a  late  /landing  order  h  of  the 
houfe  of  lords  :  directing  the  heralds  to  take  exact  accounts  and 
preferve  regular  entries  of  all  peers  and  peereffes  of  England,  and 
their  refpective  defendants ;  and  that  an  exact  pedigree  of  each 
peer  and  his  family  fliall,  on  the  day  of  his  firft  admiffion,  be 
delivered  to  the  houfe  by  garter,  the  principal  king  at  arms.  But 
the  general  inconvenience,  affecting  more  private  fucceffions,  ftill 
continues  without  a  remedy. 

III.  INJURIES  cognizable  by  the  courts  maritime,  or  admi- 
ralty courts,  are  the  next  object  of  our  enquiries.  Thefe  courts 
have  jurifdiction  and  power  to  try  and  determine  all  maritime 
caufes,  or  fuch  injuries,  which,  though  they  are  in  their  nature 
of  common  law  cognizance,  yet  being  committed  on  the  high 
feas,  out  of  the  reach  of  our  ordinary  courts  of  juftice,  are  there- 
fore to  be  remedied  in  a  peculiar  court  of  their  own.  All  ad- 
miralty caufes  muft  be  therefore  caufes  arifmg  wholly  upon  the 
fea,  and  not  within  the  precincts  of  any  county'.  For  the  fta- 
tute  13  Ric.  II.  c.  5.  directs  that  the  admiral  and  his  deputy  fhall 
not  meddle  with  any  thing,  but  only  things  done  upon  the  fea; 
and  the  ftatute  15  Ric.  II.  c.  3.  declares  that  the  court  of  the 
admiral  hath  no  manner  of  cognizance  of  any  contract,  or  of 
any  other  thing,  done  within  the  body  of  any  county,  either  by 
land  or  by  water ;  nor  of  any  wreck  of  the  fea  :  for  that  muft 
be  caft  on  land  before  it  becomes  a  wreck1.  But  it  is  otherwife 
of  things  flotfam,  jetfam,  and  ligan ;  for  over  them  the  admiral 
hath  jurifdiction,  as  they  are  in  and  upon  the  feak.  If  part  of 
any  contract,  or  other  caufe  of  action,  doth  arife  upon  the  fea, 
and  part  upon  the  land,  the  common  law  excludes  the  admiralty 
court  from  it's  jurifdiction ;  for,  part  belonging  properly  to  one 
cognizance  and  part  to  another,  the  common  or  general  law  takes 
place  of  the  particular1.  Therefore  though  pure  maritime  acqui- 

h  ii  May,  1767.  k  5  Rep.  106. 

i  Co.  Litt.  260.    Hob.  79.  J  Co.  Li«.  261. 

1  See  book  I.  ch.  8.  fitions 
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fitions,  which  are  earned  and  become  due  on  the  high  feas,  as 
feamen's  wages,  are  one  proper  object  of  the  admiralty  jurifdidtion, 
even  though  the  contract  for  them  be  made  upon  land  m ;  yet, 
in  general,  if  there  be  a  contract  made  in  England  and  to  be 
executed  upon  the  feas,  as  a  charterparty  or  covenant  that  a  fhip 
mall  fail  to  Jamaica,  or  fhall  be  in  fuch  a  latitude  by  fuch  a  day; 
or  a  contract  made  upon  the  fea  to  be  performed  in  England,  as 
a  bond  made  on  mipboard  to  pay  money  in  London  or  the  like; 
thefe  kind  of  mixed  contracts  belong  not  to  the  admiralty  jurif- 
diction,  but  to  the  courts  of  common  law".  And  indeed  it  hath 
been  farther  holden,  that  the  admiralty  court  cannot  hold  plea  of 
any  contract  under  feal  °. 

AND  alfo,  as  the  courts  of  common  law  have  obtained  a  con- 
current jurifdidtion  with  the  court  of  chivalry  with  regard  to 
foreign  contracts,  by  fuppofmg  them  made  in  England  ;  fo  it  is 
no  uncommon  thing  for  a  plaintiff  to  feign  that  a  contract,  really 
made  at  fea,  was  made  at  the  royal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance  of  the  fuit  from  the 
courts  of  admiralty  to  thofe  of  Weftminfter-hallp.  This  the  ci- 
vilians exclaim  againft  loudly,  as  inequitable  and  abfurd ;  and 
fir  Thomas  Ridley q  hath  very  gravely  proved  it  to  be  impoffible, 
for  the  fhip  in  which  fuch  caufe  of  action  arifes  to  be  really  at  the 
royal  exchange  in  Cornhill.  But  our  lawyers  juftify  this  fiction, 
by  alleging  as  before,  that  the  locality  of  fuch  contracts  is  not  at 
all  effential  to  the  merits  of  them  :  and  that  learned  civilian  him- 
felf  feems  to  have  forgotten  how  much  fuch  fictions  are  adopted 
and  encouraged  in  the  Roman  law  :  that  a  fon  killed  in  battle 
is  fuppofed  to  live  for  ever  for  the  benefit  of  his  parents  r ;  and 
that,  by  the  fiction  of  pojlliminium  and  the  lex  cornetia,  captives, 
when  freed  from  bondage,  were  held  to  have  never  been  prifon- 
ers s,  and  fuch  as  died  in  captivity  were  fuppofed  to  have  died  in 
their  own  country f. 

m  i  Ventr.  146.  i  View  of  the  civil  law,  b.  3.  p.  i.  §.3. 
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WHERE  the  admiral's  court  hath  not  original  jurifdi&ion  of 
the  caufe,  though  there  fhould  arife  in  it  a  queftion  that  is  pro- 
per for  the  cognizance  of  that  court,  yet  that  doth  not  alter  nor 
take  away  the  exclufive  jurifdiclion  of  the  common  lav/  v.  And 
fo,  vice  verfa,  if  it  hath  jurifdiction  of  the  original,  it  hath  alfo 
jurifdiction  of  all  confequential  queftions,  though  properly  de- 
terminable  at  common  law ".  Wherefore,  among  other  reafons, 
a  fuit  for  beaconage  of  a  beacon  Handing  on  a  rock  in  the  fea 
may  be  brought  in  die  court  of  admiralty,  the  admiral  having 
an  original  jurifdiction  over  beacons  w.  In  cafe  of  prizes  alfo  ia 
time  of  war,  between  our  own  nation  and  another,  or  between 
two  other  nations,  which  are  taken  at  fea,  and  brought  into  our 
ports,  the  courts  of  admiralty  have  an  undifturbed  and  exclulive 
jurifdiction  to  determine  the  fame  according  to  the  law  of  nations  *» 

TH  E  proceedings  of  the  courts  of  admiralty  bear  much  re- 
femblance  to  thofe  .of  the  civil  law,  but  are  not  entirely  founded 
thereon ;  and  they  likewife  adopt  and  make  ufe  of  other  laws, 
as  occafion  requires ;  fuch  as  the  Rhodian  law,  and  the  laws  of 
Oleron y.  For  the  law  of  England,  as  has  frequently  been  ob- 
ferved,  doth  not  acknowlege  or  pay  any  deference  to  the  civil 
law  confidered  as  fuch ;  but  merely  permits  it's  ufe  in  fuch  cafes 
where  it  judged  it's  determinations  equitable,  and  therefore 
blends  it,  in  the  prefent  inftance,  with  other  marine  laws  :  the 
whole  being  corrected,  altered,  and  amended  by  acts  of  parlia- 
ment and  common  ufage ;  fo  that  out  of  this  competition  a  body 
of  jurifprudence  is  extracted,  which  owes  it's  authority  only  to 
it's  reception  here  by  confent  of  the  crown  and  people.  The  firfl 
procefs  in  thefe  .courts  is  frequently  by  arreft  of  the  defendant's 
perfon  z ;  and  they  alfo  take  recognizances  or  ftipulation  of  cer- 
tain  fidejuiTors  in  the  nature  of  bail  %  and  in  cafe  of  default  may 

*  Comb.  462.  x  Hale.  HiJt.  C.  L.  36.    Co.  Litt.  1 1. 
"   1 3  Rep.  53.    2  Lev.  25.    Hardr.  183.  z  Clerke  frax.  cur.  adm,   §.13. 

w  i  Sid.  158.  a  lbid.%.\\,   iRoll.Abr.53i.  Raym^S. 
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impriibn  both  them  and  their  principal b.  They  may  alfo  fine 
and  impriibn  for  a  contempt  in  the  face  of  the  court'.  And  all 
this  is  Supported  by  immemorial  ufage,  grounded  on  the  neceflity 
of  fupporting  a  jurifdiftion  fo  extenfived;  though  oppolite  to 
the  ufual  doctrines  of  the  common  law  :  thefe  being  no  .courts 
of  record,  becaufe  in  general  their  procels  is  much  conformed 
to  that  of  the  civil  law  "'. 

IV.  I  AM  next  to  confider  fuch  injuries  as  are  cognizable  by 
the  courts  of  the  common  law.  And  herein  I  {hall  for  the 
prefent  only  remark,  that  all  poffible  injuries  whatfoever,  that 
did  not  fall  within  the  cognizance  of  either  the  ecclefiaftical, 
military,  or  maritime  tribunals,  are  for  that  very  reafon  within 
the  cognizance  of  the  common  law  courts  of  juftice.  For  it  is 
a  fettled  and  invariable  principle  in  the  laws  of  England,  that 
every  right  when  with-held  mufl  have  a  remedy,  and  every  in- 
jury it's  proper  redrefs.  The  definition  and  explication  of  thefe 
numerous  injuries,  and  their  refpedtive  legal  remedies,  will  em- 
ploy our  attention  for  many  fubfequent  chapters.  But,  before- 
we  conclude  the  prefent,  I  mall  juft  mention  two  fpecies  of  in- 
juries, which  will  properly  fall  now  within  our  immediate  con- 
fideration  ;  and  which  are,  either  when  juftice  is  delayed  by  an 
inferior  court  that  has  proper  cognizance  of  the  caufe  ;  or,  when 
fuch  inferior  court  takes  upon  itfelf  to  examine  a  caufe  and  de- 
cide the  merits  without  any  legal  authority. 

i.  TH  E  firft  of  thefe  injuries,  refufal  or  neglect  of  juftice,  is 
remedied  either  by  writ  of  procedendo,  or  of  mandamus.  A  writ 
of  procedendo  ad  judicium,  iflues  out  of  the  court  of  chancery, 
where  judges  of  any  court  do  delay  the  parties  j  for  that  they 
will  not  give  judgment,  either  on  the  one  fide  or  on  the  other, 
when  they  ought  fo  to  do.  In  this  cafe  a  writ  of  procedendo  mail 
be  awarded,  commanding  them  in  the  king's  name  to  proceed  to 
judgment}  but  without  fpecifying  any  particular  judgment,  for 

b  i  Roll.  Abr.  531.    Godb.  193.260.  •"  iKeb.  552. 
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that  (if  erroneous)  may  be  fet  afide  in  the  courfe  of  appeal,  or 
by  writ  of  error  or  falfe  judgment:  and,  upon  farther  neglect 
or  refufal,  the  judges  of  the  inferior  court  may  be  puniihed  for 
their  contempt,  by  writ  of  attachment  returnable  in  the  king's 
bench  or  common  pleas f. 

A  w  R  i  T  of  mandamus  is,  in  general,  a  command  iffuing  in 
the  king's  name  from  the  court  of  king's  bench,  and  directed  to 
any  perlbn,  corporation,  or  inferior  court  of  judicature,  within 
the  king's  dominions  ;  requiring  them  to  do  ibme  particular  thing 
therein  fpecified,  which  appertains  to  their  office  and  duty,  and 
which   the  court  of  king's  bench  has  previoufly  determined,  or 
at  leaft  fuppofes,  to  be  confonant  to  right  and  juftice.    It  is  a  high 
prerogative  writ,  of  a  moft  extenfively  remedial  nature  :  and  may 
be  ilTued  in  fome  cafes  where  the  injured  party  has  allb  another 
more  tedious  method  of  redrefs,  as  in  the  cafe  of  admiffion  or 
reftitution  to  an  office ;  but  it  iffues  in  all  cafes  where  the  party 
hath  a  right  to  have  any  thing  done,  and  hath  no  other  fpecific 
means  of  compelling  it's  performance.    A  mandamus  therefore 
lies  to  compel  the  admiffion  or  reftoration  of  the  party  applying, 
to  any  office  or  franchife  of  a  public  nature  whether  fpiritual  or 
temporal ;    to    academical   degrees ;    to  the  ufe  of  a  meeting- 
houfe ;   &c:  it  lies  for  the  production,    infpection,  or  delivery, 
of  public  books  and  papers ;  for  the  furrender  of  the  regalia  of 
a  corporation  ;  to  oblige  bodies  corporate  to  affix  their  common 
leal ;  to  compel  the  holding  of  a  court ;  and  for  an  infinite  num- 
ber of  other  purpofes,  which  it  is  impoffible  to  recite  minutely. 
But  at  prefent  we  are  more  particularly  to  remark,  that  it  iffues 
to  the  judges  of  any  inferior  court,  commanding  them  to  do  juf- 
tice  according  to  the  powers  of  their  office,  whenever  the  fame 
is  delayed.     For  it  is  the  peculiar  bufinefs  of  the  court  of  king's 
bench,  to  fuperintend  all  other  inferior  tribunals,  and  therein  to 
inforce  the  due  exercife  of  thofe  judicial  or  miniflerial  powers,  with 
which  the  crown  or  legiflature  hav.e  inverted  them  :  and  this,  not 
only  by  retraining  their  excefles,  but  alfo  by  quickening  their  neg- 

f  F.  N.  B.  153, 154-  240. 
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ligence,  and  obviating  their  denial  of  juftice.  A  mandamus  may 
therefore  be  had  to  the  courts  of  the  city  of  London,  to  enter  up 
judgment8;  to  the  fpiritual  courts  to  grant  an  administration, 
to  fwear  a  church-warden,  and  the  like.  This  writ  is  grounded 
on  a  fuggeftion,  by  the  oath  of  the  party  injured,  of  his  own 
right,  and  the  denial  of  juftice  below  :  whereupon,  in  order  more 
fully  to  fatisfy  the  court  that  there  is  a  probable  ground  for  fuch 
interpofition,  a  rule  is  made  (except  in  fome  general  cafes,  where 
the  probable  ground  is  manifeft)  directing  the  party  complained 
of  to  fliew  caufe  why  a  writ  of  mandamus  mould  not  iffue  :  and, 
if  he  mews  no  fufficient  caufe,  the  writ  itfelf  is  ilfued,  at  firft  in 
the  alternative,  either  to  do  thus,  or  fignify  fome  reafon  to  the 
contrary  ;  to  which  a  return,  or  anfwer,  muft  be  made  at  a  cer- 
tain day.  And,  if  the  inferior  judge,  or  other  perfon  to  whom 
the  writ  is  directed,  returns  or  fignifies  an  infufficient  reafon,  then 
there  iffues  in  the  fecond  place  a  peremptory  mandamus,  to  do  the 
thing  abfolutely ;  to  which  no  other  return  will  be  admitted,  but 
a  certificate  of  perfect  obedience  and  due  execution  of  the  writ. 
If  the  inferior  judge  or  other  perfon  makes  no  return,  or  fails 
in  his  refpect  and  obedience,  he  is  punimable  for  his  contempt 
by  attachment.  But,  if  he,  at  the  firft,  returns  a  fufficient  caufe, 
although  it  mould  be  falfe  in  fact,  the  court  of  king's  bench  will 
not  try  the  truth  of  the  facft  upon  affidavits ;  but  will  for  the  pre- 
fent  believe  him,  and  proceed  no  farther  on  the  mandamus.  But 
then  the  party  injured  may  have  an  action  againft  him  for  his 
falfe  return-,  and  (if  found  to  be  falfe  by  the  jury)  mail  reco- 
ver damages  equivalent  to  the  injury  fuftained ;  together  with  a 
peremptory  mandamus  to  the  defendant  to  do  his  duty.  Thus 
much  for  the  injury  of  neglect  or  refufal  of  juftice. 

2.  TH  E  other  injury,  which  is  that  of  encroachment  of  ju- 
rifdiction,  or  calling  one  coram  non  jttd/ce,  to  anfwer  in  a  court 
that  has  no  legal  cognizance  of  the  caufe,  is  alfo  a  grievance,  for 
which  the  common  law  has  provided  a  remedy  by  the  writ  of 
prohibition* 

%  Raym.  214. 

A   PRO  = 


H2  PRIVATE  BOOK  III. 

A  PROHIBITION  is  a  writ  ifTuing  properly  only  out  of  the 
court  of  king's  bench,  being  the  king's  prerogative  writ;  but,  for 
the  furtherance  of  juftice,  it  may  now  alfo  be  had  in  fome  cafes 
out  of  the  court  of  chancery11,  common  pleas1,  or  exchequer11; 
directed  to  the  judge  and  parties  of  a  fuit  in  any  inferior  court, 
commanding  them  to  ceafe  from  the  profecution  thereof,  upon 
a  fuggeftion  that  either  the  caufe  originally,  or  fome  collateral 
matter  ariiing  therein,  does  not  belong  to  that  jurifdiction,  but 
to  the  cognizance  of  fome  other  court.  This  writ  may  iflue  ei- 
ther to  inferior  courts  of  common  law  j  as,  to  the  courts  of  the 
counties  palatine  or  principality  of  Wales,  if  they  hold  plea  of 
land  or  other  .matters  not  lying  within  their  refpective  franchi- 
fes  ' ;  to  the  county  courts  or  courts-baroa,  where  they  attempt 
to  hold  plea  of  any  matter  of  the  value  of  forty  Shillings  m:  or  it 
may  be  directed  to  the  courts  chriftian,  the  univerfity  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  concern 
themfelves  with  any  matter  not  within  their  jurifdiction  ;  as  if 
the  firft  mould  attempt  to  try  the  validity  of  a  cuftom  pleaded, 
or  the  latter  a  contract  made  or  to  be  executed  within  this  king- 
dom. Or  if,  in  handling  of  matters  clearly  within  their  cogni- 
zance, they  tranfgrefs  the  bounds  prefcribed  to  them  by  the  laws 
of  England  ;  as  where  they  require  two  witnefTes  to  prove  the 
payment  of  a  legacy,  a  releafe  of  tithes  n,  or  the  like  ;  in  fuch 
cafes  alfo  a  prohibition  will  be  awarded.  For,  as  the  faxft  of 
figning  a  releafe,  or  of  actual  payment,  is  iiot  properly  a  fpi- 
ritual  queflion,  but  only  allowed  to  be  decided  in  thofe  courts, 
becaule  incident  or  acceflbry  to  fome  original  queftion  clearly 
within  their  jurifdiction  ;  it  ought  therefore,  where  the  two  laws 
differ,  to  be  decided  not  according  to  the  fpiritual,  but  the  tem- 
poral law ;  elfe  the  fame  queftion  might  be  determined  different 
ways,  according  to  the  court  in  which  the  fuit  is  depending :  an 
impropriety,  which  no  wife  government  can  or  ought  to  endure, 
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and  which  is  therefore  a  ground  of  prohibition.  And,  if  either  the 
judge  or  the  party  fhall  proceed  after  fuch  prohibition,  an  attach- 
ment may  be  had  againft  them,  to  punifh  them  for  the  contempt, 
at  the  difcretion  of  the  court  that  awarded  it  ° ;  and  an  action 
Will  lie  againft  them,  to  repair  the  party  injured  in  damages. 

S  o  long  as  the  idea  continued  among  the  clergy,  that  the  ec- 
clefiaftical  ftate  was  wholly  independent  of  the  civil,  great 
ftruggles  were  conftantly  maintained  between  the  temporal  courts 
and  the  fpiritual,  concerning  the  writ  of  prohibition  and  the 
proper  objects  of  it ;  even  from  the  time  of  the  conftitutions  of 
Clarendon  made  in  oppofition  to  the  claims  of  arch-bifhop  Bec- 
ket  in  loHen.  II,  to  the  exhibition  of  certain  articles  of  com- 
plaint to  the  king  by  arch-bifhop  Bancroft  in  3  Jac.  I.  on  be- 
half of  the  ecclefiaftical  courts  :  from  which,  and  from  the  an- 
fwers  to  them  figned  by  all  the  judges  of  Weftminfter-hall p, 
much  may  be  collected  concerning  the  reafons  of  granting  and 
methods  of  proceeding  upon  prohibitions.  A  fhort  fummary  of 
the  latter  is  as  follows.  The  party  aggrieved  in  the  court  below 
applies  to  the  iuperior  court,  fetting  forth  in  a  fuggeftion  upon 
record  the  nature  and  caufe  of  his  complaint,  in  being  drawn  ad 
atiud  examen,  by  a  jurifdidtion  or  manner  of  procefs  difallowed 
by  the  laws  of  the  kingdom  :  upon  which,  if  the  matter  alleged 
appears  to  the  court  to  be  fufficient,  the  writ  of  prohibition  im- 
mediately ifTues ;  commanding  the  judge  not  to  hold,  and  the 
party  not  to  profecute,  the  plea.  But  fometimes  the  point  may 
be  too  nice  and  doubtful  to  be  decided  merely  upon  a  motion  : 
and  then,  for  the  more  folemn  determination  of  the  queftion, 
the  party  applying  for  the  prohibition  is  directed  by  the  court  to 
declare  in  prohibition  ;  that  is,  to  profecute  an  action,  by  filing 
a  declaration,  againft  the  other,  upon  a  fuppofition,  or  fiction, 
that  he  has  proceeded  in  the  fuit  below,  notwithstanding  the  writ 
of  prohibition.  And  if,  upon  demurrer  and  argument,  the  court 
mall  finally  be  of  epinion,  that  the  matter  fuggefted  is  a  good 
and  fufficient  ground  of  prohibition  in  point  of  law,  then  judg- 

•  F.  N.  B.  40.  P  2  Inft.  601—618. 
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ment  with  nominal  damages  mall  be  given  for  the  party  com- 
plaining, and  the  defendant,  and  alib  the  inferior  court,  mail  be 
prohibited  from  proceeding  any  farther.  On  the  other  hand,  if 
the  fuperior  court  mail  think  it  no  competent  ground  for  reftrain- 
ing  the  inferior  jurifdiction,  then  judgment  mall  be  given  againfl 
him  who  applied  for  the  prohibition  in  the  court  above,  and  a 
writ  of  confultation  mail  be  awarded ;  fo  called,  becaufe,  upon 
deliberation  and  confultation  had,  the  judges  find  the  prohibi- 
tion to  be  ill  founded,  and  therefore  by  this  writ  they  return  the 
caufe  to  it's  original  jurifdiclion,  to  be  there  determined,  in  the 
inferior  court.  And,  even  in  ordinary  cafes,  the  writ  of  prohi- 
bition is  not  abfolutely  final  and  conclufive.  For,  though  the 
ground  be  a  proper  one  in  point  of  law,  for  granting  the  prohi- 
bition, yet,  if  the  fact  that  gave  rife  to  it  be  afterwards  falfified, 
the  caufe  mall  be  remanded  to  the  prior  jurifdiclion.  If,  for  in- 
ftance,  a  cuftom  be  pleaded  in  the  fpiritual  court ;  a  prohibition 
ought  to  go,  becaufe  that  court  has  no  authority  to  try  it :  but, 
if  the  fact  of  fuch  a  cuftom  be  brought  to  a  competent  trial, 
and  be  there  found  falfe,  a  writ  of  confultation  will  be  granted. 
For  this  purpofe  the  party  prohibited  may  appear  to  the  prohibi- 
tion, and  take  a  declaration,  (which  muft  always  purfue  the  fug- 
geftion)  and  fo  plead  to  iffue  upon  it;  denying  the  contempt,  and 
traverfing  the  cuftom  upon  which  the  prohibition  was  grounded : 
and,  if  that  iffue  be  found  for  the  defendant,  he  mail  then  have 
a  writ  of  confultation.  The  writ  of  confultation  may  alfo  be, 
and  is  frequently,  granted  by  the  court  without  any  action 
brought ;  when,  after  a  prohibition  iffued,  upon  more  mature 
confideration  the  court  are  of  opinion  that  the  matter  fuggefted 
is  not  a  good  and  fufficient  ground  to  flop  the  proceedings  below. 
Thus  careful  has  the  law  been,  in  compelling  the  inferior  courts 
to  do  ample  and  fpeedy  juftice;  in  preventing  them  from  tranf- 
greffing  their  due  bounds ;  and  in  allowing  them  the  undifturbed 
cognizance  of  fuch  caufes  as  by  right,  founded  on  the  ufage  of 
the  kingdom  or  act  of  parliament,  do  properly  belong  to  their 
jurifdiclion. 
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CHAPTER    THE    EIGHTH. 

OF  WRONGS,  AND  THEIR  REMEDIES,  RESPECTING 
THE    RIGHTS   OF    PERSONS. 


THE  former  chapters  of  this  part  of  our  commentaries 
having  been  employed  in  defcribing  the  feveral  methods 
of  redreffing  private  wrongs,  either  by  the  mere  adl  of  the  par- 
ties, or  the  mere  operation  of  law ;  and  in  treating  of  the  na- 
ture and  feveral  fpecies  of  courts ;  together  with  the  cognizance 
of  wrongs  or  injuries  by  private  or  fpecial  tribunals,  and  the 
public  ecclefiaftical,  military,  and  maritime  jurifdidlions  of  this 
kingdom  :  I  come  now  to  confider  at  large,  and  in  a  more  par- 
ticular manner,  the  refpeclive  remedies  in  the  public  and  general 
courts  of  common  law  for  injuries  or  private  wrongs  of  any  de- 
nomination whatfoever,  not  exclufively  appropriated  to  any  of 
the  former  tribunals.  And  herein  I  mall,  firft,  define  the  feve- 
ral injuries  cognizable  by  the  courts  of  common  law,  with  the 
refpedtive  remedies  applicable  to  each  particular  injury  :  and 
{hall,  fecondly,  delcribe  the  method  of  purfuing  and  obtaining 
thefe  remedies  in  the  feveral  courts. 

FIRST  then,  as  to  the  feveral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpective  remedies  applicable  to  each 
particular  injury.  And,  in  treating  of  thefe,  I  mall  at  prefent 
confine  myfelf  to  fuch  wrongs  as  may  be  committed  in  the  mu- 
tual intercourfe  between  fubjeft  and  fubjecl;  which  the  king  as 
the  fountain  of  juflice  is  officially  bound  to  redrefs  in  the  or- 
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dinary  forms  of  law  :  referving  fuch  injuries  or  encroachments 
as  may  occur  between  the  crown  and  the  fubject,  to  be  dif- 
tinctly  confidered  hereafter ;  as  the  remedy  in  fuch  cafes  is  gene- 
rally of  a  peculiar  and  eccentrical  nature. 

Now,  as  all  wrong  may  be  confidered  as  merely  a  privation  of 
right,  the  one  natural  remedy  for  every  fpecies  of  wrong  is  the 
being  put  in  pofiefiion  of  that  right,  whereof  the  party  injured  is 
deprived.  This  may  either  be  effected  by  a  fpecific  delivery  or 
restoration  of  the  fubj eel-matter  in  difpute  to  the  legal  owner  j 
as  when  lands  or  perfonal  chattels  are  unjuftly  withheld  or  inva- 
ded :  or,  where  that  is  not  a  pofiible,  or  at  leaft  not  an  adequate 
remedy,  by  making  the  fufferer  a  pecuniary  fatisfaction  in  da- 
mages ;  as  in  cafe  of  affault,  breach  of  contract,  &c :  to  which 
damages  the  party  injured  has  acquired  an  incomplete  or  inchoate 
right,  the  inftant  he  receives  the  injury3;  though  fuch  right  be 
not  fully  afcertained  till  they  are  affeffed  by  the  intervention  of 
the  law.  The  instruments  whereby  this  remedy  is  obtained 
(which  are  fometimes  confidered  in  the  light  of  the  remedy  it- 
felf)  are  a  diverfity  of  fuits  and  actions,  which  are  defined  by  the 
mirrourb  to  be  "the  lawful  demand  of  one's  right :"  or  as  Brae- 
ton  and  Fleta  exprefs  it,  in  the  words  of  Juftinian  c,  jus  profequen- 
di  in  judicio  quod  alicui  dcbetur. 

THE  Romans  introduced,  pretty  early,  fet  forms  for  actions 
and  fuits  in  their  law,  after  the  example  of  the  Greeks;  and 
made  it  a  rule  that  each  injury  fliould  be  redrefled  by  it's  proper 
remedy  only.  "  Attiones,  fay  the  pandects,  compofitae  funt,  qid- 
"  bus  inter  fe  homines  difceptarent,  quas  aftiones  ne  populus  proitt 
"  ve//ef  injlitueref,  cert  as  foknnefque  ejje  voluerunt d."  The  forms 
of  thefe  actions  were  originally  preferved  in  the  books  of  the  pon- 
tifical college,  as  choice  and  ineflimable  fecrets,  till  one  Cneius 
Flavius,  the  fecretary  of  Appius  Claudius,  ftole  a  copy  and  pub- 
lifhed  them  to  the  people'.  The  concealment  was  ridiculous: 

8  See  book  II.  ch.  29.  d  Ff.  1.2.2.  §.  6. 

b  c.  2.  §.  i.  '  Cic.  pro  Maraoia.    §.  II.  de  oral.  1.  I. 

c  In/I.  4.  6.  fr.  c.  41.  bllt 
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but  the  eftablifhment  of  fome  ftandard  was  undoubtedly  necef- 
fary,  to  fix  the  true  flate  of  a  queftion  of  right  j  left  in  a  long 
and  arbitrary  procefs  it  might  be  mifted  continually,  and  be  at 
length  no  longer  difcernible.  Or,  as  Cicero  expreffes  it f,  "font 
"jura,  fant  formulae,  de  omnibus  rebus  conjlitutae,  ne  quis  aut  m 
"  genere  injuriae,  aut  in  ratione  axiom's,  err  are  pojjit,  Expr  effete 
"  enlm  font  ex  uniufcujufque  damno,  dolor e,  incommode,  calamitate, 
ft  injuria,  publicae  a  praetore  formulae,  ad  quas  privata  Us  accom- 
"  modatur."  And  in  the  fame  manner  our  Bradton,  fpeaking  of 
the  original  writs  upon  which  all  our  actions  are  founded,  de- 
clares them  to  be  fixed  and  immutable,  unlefs  by  authority  of 
parliament g.  And  all  the  modern  legiflators  of  Europe  have 
found  it  expedient  from  the  fame  realbns  to  fall  into  the  fame  or 
a  fimilar  method.  With  us  in  England  the  feveral  fuits,  or  re- 
medial inftruments  of  juftice,  are  from  the  fubject  of  them  dif- 
,tingui£hed  into  three  kinds  ^  actions  perfonal,  real,  and  mixed. 

PERSONAL  actions  are  fuch  whereby  a  man  claims  a  debt,  or 
perfonal  duty,  or  damages  in  lieu  thereof;  and  likewife  whereby 
a  man  claims  a  fatisfaction  in  damages  for  fome  injury  done  to  his 
perfon  or  property.  The  former  are  faid  to  be  founded  on  con- 
tracts, the  latter  upon  torts  or  wrongs  :  and  they  are  the  fame 
which  the  civil  law  calls  "  aftiones  in  perfonam,  quae  adverfos  eurn 
*'  intenduntur,  qui  ex  contraftu  vel  deliflo  obligatus  eft  aliquid  dart 
"  vel-concedere^."  Of  the  former  nature  are  all  actions  upon  debt 
or  promifes ;  of  the  latter  all  actions  for  trefpaffes,  nufances, 
aiTaults,  defamatory  words,  and  the  like. 

REAL  actions,  (or,  as  they  are  called  in  the  mirror ',  feodal 
actions-)  which  concern  real  property  only,  are  fuch  whereby  the 
plaintiff,  here  called  the  demandant,  claims  title  to  have  any 
lands  or  tenements,  rents,  commons,  or  other  hereditaments,  in 

f  Pro  Qu.  Rofcio.   §.  8.  tenut  mutari  fcteriuf  alfque  confenfu  el  <vo!un- 

8  Sunt  quaedam  brevia  formula  fitper  certis  tale  eorum.   (I,  5.  de  excfftitnil'ut.  c.  17.  §.2.^ 

tafilus  de  curfu,  et  de  communi  confilio  tot  ins  h  InJ).  4.  6.  15. 

i  approbate,  et  ccnceffa,  qua(  quittem  nulla-  *  c.  2.  §.6, 
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fee-fimple,  fee-tail,  or  for  term  of  life.  By  thefe  a&ions  for- 
merly all  difputes  concerning  real  eftates  were  decided  ;  but  they 
are  now  pretty  generally  laid  afide  in  practice,  upon  account  of 
the  great  nicety  required  in  their  management,  and  the  incon- 
venient length  of  their  procefs  :  a  much  more  expeditious  me- 
thod of  trying  titles  being  fince  introduced,  by  other  actions  per- 
fonal  and  mixed. 

MIXED  adtions  are  fuits  partaking  of  the  nature  of  the  other 
two,  wherein  fome  real  property  is  demanded,  and  alfo  perfonal 
damages  for  a  wrong  fuftained.  As  for  inflance,  an  aftion  of 
wafte  :  which  is  brought  by  him  who  hath  the  inheritance,  in 
remainder  or  reverfion,  againft  the  tenant  for  life,  who  hath 
committed  wafte  therein,  to  recover  not  only  the  land  wafted, 
which  would  make  it  merely  a  real  action  ;  but  alfo  treble  da- 
mages, in  purfuance  of  the  ftatute  of  Glocefter  k,  which  is  a 
perjbnal  recompence ;  and  fo  both,  being  joined  together,  deno- 
minate it  a  mixed  action. 

UNDER  thefe  three  heads  may  every  fpecies  of  remedy  by 
fuit  or  action  in  the  courts  of  common  law  be  comprized.  But 
in  order  effectually  to  apply  the  remedy,  it  is  firft  neceffary  to 
afcertain  the  complaint.  I  proceed  therefore  now  to  enumerate 
the  feveral  kinds,  and  to  enquire  into  the  refpective  natures,  of 
all  private  wrongs,  or  civil  injuries,  which  may  be  offered  to  the 
rights  of  either  a  man's  perfon  or  his  property;  recounting  at 
the  fame  time  the  refpective  remedies,  which  are  furnifhed  by 
the  law  for  every  infraction  of  right.  But  I  muft  firft  beg  leave 
to  premife,  that  all  civil  injuries  are  of  two  kinds,  the  one  ivitb- 
out  force  or  violence,  as  flander  or  breach  of  contract ;  the  other 
coupled  'with  force  and  violence,  as  batteries,  or  falfe  imprifon- 
ment '.  Which  latter  fpecies  favour  fomething  of  the  criminal 
kind,  being  always  attended  with  fome  violation  of  the  peace  j 
for  which  in  ftridlnefs  of  law  a  fine  ought  to  be  paid  to  the  king, 

k  6Edw  I.  c.  5.  '  Finch.  L.  184. 
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as  well  as  private  fatisfadtion  to  the  party  injured™.  And  this 
distinction  of  private  wrongs,  into  injuries  with  and  'without  force, 
we  Shall  find  to  run  through  all  the  variety  of  which  we  are  now 
to  treat.  In  confidering  of  which,  I  {hall  follow  the  fame  me- 
thod, that  was  purfued  with  regard  to  the  distribution  of  rights: 
for  as  thefe  are  nothing  elfe  but  an  infringement  or  breach  of 
thofe  rights,  which  we  have  before  laid  down  and  explained,  it 
will  follow  that  this  negative  fyftem,  of  wrongs,  muft  corref- 
pond  and  tally  with  the  former  pofitive  fyftem,  of  rights.  As 
therefore  we  divided"  all  rights  into  thofe  of  perfons,  and  thofe 
of  things,  fo  we  mult  make  the  fame  general  distribution  of  in- 
juries into  fuch  as  affect  the  rights  of  perfons,  and  fuch  as  affect 
the  rights  of  property. 

THE  rights  of  perfons,  we  may  remember,  were  distributed 
into  abfolute  and  relative :  abfolute,  which  were  fuch  as  apper- 
tained and  belonged  to  private  men,  confidered  merely  as  indi- 
viduals, or  fmgle  perfons ;  and  relative,  which  were  incident  to 
them  as  members  of  fociety,  and  connected  to  each  other  by  va- 
rious ties  and  relations.  And  the  abfolute  rights  of  each  indivi- 
dual were  defined  to  be  the  right  of  perfonal  fecurity,  the  right 
of  perfonal  liberty,  and  the  right  of  private  property :  fo  that 
the  wrongs  or  injuries  affecting  them  muft  consequently  be  of  a 
correspondent  nature. 

I.  A  s  to  injuries  which  affect  the  perfonal  fecurity  of  indivi- 
duals, they  are  either  injuries  againft  their  lives,  their  limbs, 
their  bodies,  their  health,  or  their  reputations. 

I.  WITH  regard  to  the  firft  fubdivifion,  or  injuries  affecting 
the  life  of  man,  they  do  not  fall  under  our  prefent  contempla- 
tion ;  being  one  of  the  moft  atrocious  fpecies  of  crimes,  the 
fubject  of  the  next  book  of  our  commentaries. 

"  Finch.  L.  198.    Jenk.  Cent.  185.  »  See  book  I.  ch.  i. 
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2,  3.  The  two  next  fpecies  of  injuries,  affecting  the  limbs 
or  bodies  of  individuals,  I  fhall  confider  in  one  and  the  fame 
view.  And  thefe  may  be  committed,  i .  By  threats  and  menaces 
of  bodily  hurt,  through  fear  of  which  a  man's  bufmefs  is  inter- 
rupted. A  menace  alone,  without  a  confequent  inconvenience, 
makes  not  the  injury ;  but,  to  complete  the  wrong,  there  mutt  be 
both  of  them  together0.  The  remedy  for  this  is  in  pecuniary  da- 
mages, to  be  recovered  by  action  of  trefpafs  in  et  armis  p,  this  be- 
ing an  inchoate,  though  not  an  abfolute,  violence.  2.  By  affault ; 
which  is  an  attempt  or  offer  to  beat  another,  without  touching 
him  :  as  if  one  lifts  up  his  cane,  or  his  fift,  in  a  threatning  man- 
ner at  another  ;  or  ftrikes  at  him,  but  miffes  him ;  this  is  an  affault, 
infultus,  which  Finch  q  defcribes  to  be  "  an  unlawful  fetting  up- 
"  on  one's  perfon."  This  alfo  is  an  inchoate  violence,  amounting 
considerably  higher  than  bare  threats  ;  and  therefore,  though  no 
a<ftual  fuffering  is  proved,  yet  the  party  injured  may  have  redrefs 
by  action  of  trefpafs  vi  et  armis ;  wherein  he  {hall  recover  damages 
as  a  compenfation  for  the  injury.  3.  By  battery ;  which  is  the  un- 
lawful beating  of  another.  The  leaft  touching  of  another's  perfon 
wilfully,  or  in  anger,  is  a  battery  -,  for  the  law  cannot  draw  the 
line  between  different  degrees  of  violence,  and  therefore  totally 
prohibits  the  firfl  and  loweft  ftage  of  it  :  every  man's  perfon 
being  facred,  and  no  other  having  a  right  to  meddle  with  it,  in 
any  the  flightefl  manner.  And  therefore  upon  a  fimilar  principle 
the  Cornelian  law  de  injuriis  prohibited  pulfation  as  well  as  ver- 
beration;  diftinguifhing  verberation,  which  was  accompanied  with 
pain,  from  pulfation  which  was  attended  with  none  r.  But  bat- 
tery is,  in  fome  cafes,  juftifiable  or  lawful ;  as  where  one  who 
hath  authority,  a  parent  or  matter,  gives  moderate  correction  to 
his  child,  his  fcholar,  or  his  apprentice.  So  alfo  on  the  principle 
of  felf-defence :  for  if  one  ftrikes  me  firft,  or  even  only  affaults 
me,  I  may  ftrike  in  my  own  defence ;  and,  if  fued  for  it,  may 
plead  Jon  affault  demefne,  or  that  it  was  the  plaintiff's  own  ori- 

e  Finch.  L.  202.  s  Finch.  L.  202. 

P  Regjftr.  104.  27/^11.    7  Ed<u>.  IV.  24.         '  Ff.  47.10.5. 
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ginal  aiTault  that  occafioned  it.     So  likewife  in  defence  of  my 
goods  or  poflerfion,  if  a  man  endeavours  to  deprive  me  of  them, 
I  may  jtiftify  laying  hands  upon  him  to  prevent  him  ;    and  in 
cafe  he  perfifts  with  violence,  I  may  proceed  to  beat  him  awayr. 
Thus  too  in  the  exercife  of  an  office,  as  that  of  church-warden 
or  beadle,  a  man  may  lay  hands  upon  another  to  turn  him  out  . 
of  church,  and  prevent  his  diflurbing  the  congregation  s.     And, 
if  fued  for  this  or  the  like  battery,  he  may  fet  forth  the  whole 
cafe,  and  plead  that  he  laid  hands  upon  him  gently,  molliter  ma- 
nus  impofuit,  for  this  purpofe.      On  account  of  thefe  caufes  of 
justification,  battery  is  defined  to  be  the  unlawful  beating  of  an- 
other ;  for  which  the  remedy  is,  as  for  aflault,  by  action  of  tref- 
pafs  vi  et  armis :    wherein  the  jury  will  give  adequate  damages. 
4.  J$y mayhem  or  wounding;  which  is  an  injury  ftill  more  atrocious, 
and  confifts  in  violently  depriving  another  of  the  ufe  of  a  member 
proper  for  his  defence  in  fight.    This  is  a  battery,  attended  with 
this  aggravating  circumftance,  that  thereby  the  party  injured  is 
for  ever  difabled  from  making  fo  good  a  defence  againft  future 
external  injuries,  as  he  otherwife  might   have  done.      Among 
thefe  defensive  members  are  reckoned  not  only  arms  and  legs, 
but  a  finger,  an  eye,  and  a  fore-tooth',  and  alfo  fome  others". 
But  the  lofs  of  one  of  the  jaw-teeth,  the  ear,  or  the  nofe,  is 
no  mayhem  at  common  law ;    as  they  can  be  of  no  ufe  in  fight- 
ing.   The  fame  remedial  action  of  trefpafs  vi  et  armis  lies  alfo  to 
recover  damages  for  this  injury;  an  injury,  which  (when  wilful) 
no  motive  can  juftify,  but  neceflary  felf-prefervation.    If  the  ear 
be  cut  off,  treble  damages  is  given  by  ftatute  37  Hen. VIII.  c.6. 
though  this  is  not  mayhem  at  common  law.    And  here  I  mufl 
obferve,  that  for  thefe  three  laft  injuries,  afFault,  battery,  and 
mayhem,  an  indictment  may  be  brought  as  well  as  an  action  j 
and  frequently  both  are  accordingly  profecuted  :    the  one  at  the 
fuit  of  the  crown  for  the  crime  againft  the  public ;  the  other  at 
the  fuit  of  the  party  injured,  to  make  him  a  reparation  in  damages. 

'  Finch.  L.  203.  '  Finch.  L.  204. 

-  i  Sid.  301.  "  i  Hawk.  P.  C.I  1 1. 
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4.  INJURIES,  affecting  a  man's  health,  are  where  by  any  un- 
wholefome  practices  of  another  a  man  fuftains  any  apparent 
damage  in  his  vigour  or  constitution.  As  by  felling  him  bad  pro- 
vifions  or  wine w ;  by  the  exercife  of  a  noifome  trade,  which 
infedts  the  air  in  his  neighbourhood  * ;  or  by  the  neglect  or  un- 
fkilful  management  of  his  phyfician,  furgeon,  or  apothecary. 
For  it  hath  been  folemnly  refolved y,  that  mala  praxis  is  a  great 
mifdemelhor  and  offence  at  common  law,  whether  it  be  for  cu- 
riofity  and  experiment,  or  by  negledt  ;  becaufe  it  breaks  the 
truft  which  the  party  had  placed  in  his  phyfician,  and  tends  to 
the  patient's  deftrudtion.  Thus  alfo,  in  the  civil  law%  negledt 
or  want  of  fkill  in  phyficians  and  furgeons  "  culpae  adnumeran- 
"  tur ;  veluti  Ji  medicus  cur  at  tone  m  dereliquerit,  male  quempiam  fe~ 
tc  cuerit,  ant  perperam  ei  medicamentum  dederit."  Thefe  are  wrongs 
or  injuries  unaccompanied  by  force,  for  which  there  is  a  remedy 
in  damages  by  a  fpecial  action  of  trefpafs,  upon  the  cafe.  This 
action,  of  trefpafs,  or  tranfgrefiion,  on  the  cafe,  is  an  univerfal 
remedy,  given  for  all  perfonal  wrongs  and  injuries  without  force  j 
fo  called,  becaufe  the  plaintiff's  whole  cafe  or  caufe  of  complaint 
is  fet  forth  at  length  in  the  original  writ a.  For  though  in  gene- 
ral there  are  methods  prefcribed  and  forms  of  action  previouily 
fettled,  for  redreffing  thofe  wrongs  which  moft  ufually  occur, 
and  in  which  the  very  act  itfelf  is  immediately  prejudicial  or  in- 
jurious to  the  plaintiff's  perfon  or  property,  as  battery,  non-pay- 
ment of  debts,  detaining  one's  goods,  or  the  like;  yet  where 
any  fpecial  consequential  damage  arifes  which  could  not  be  fore- 


w   i  Roll.  Abr.  90. 

1  9  Rep.  57.    Hutt.  135. 

y  Lord  Raym.  214. 

z   Injl  4.3.6^7. 

a  For  exampie  :  "  Rtx  iiicecomlti  falutem, 
"  Si  A  ficerit  te  fecurum  de  clamor?  /no  frofe- 
"  qtieiido,  tune  pone  fer  'vaJhiin  ct  faltios  ple- 
"  gios  B,  quoit  Jit  coramjuftitiariisnoftris  afitJ 
"  Wejtmonajterium  in  ottabis  fantti  MicKaelis, 
"  oftenfurus  qu.ire  cum  idem  B  ad  dextrum  ecu- 


'  Lim  ipfi'.s  A  cajaaliter  larjum  Lena  ct  ccmfe- 
'  tenter  curandum  afmi  S.  fro  quadam  pccuniae 
i  frae  manibus  folnta  ajjumpfijfit,  idem 
'  £  curam  juam  circa  oculum  praediSian  lam 
negligent cr  et  impro-jide  appofuit,  quod  idem 
A  defeflu  ipfnts  B  iiifum  ocu!i  pracditli  tola- 
liter  amijit,  ad  Jarii.'iuin  ipjlus  A  I'iginti  li- 
brarian, ut  dicit.     E.'  habeas  ibi  nomina  f-le- 
:  et  hoc  breve,   fefle  ificipfo  apud  ll'eft~ 
.    :terium  &<:."    (Regijtr.  Brev.  105. J 
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feen  and  provided  for  in  the  ordinary  courfe  of  juflice,  the  party 
injured  is  allowed,  both  by  common  law  and  the  flatute  of 
Weftm.  2.  c.  24.  to  bring  a  fpecial  action  on  his  own  cafe,  by  a 
writ  formed  according  to  the  peculiar  circumftances  of  his  own 
particular  grievance b.  For  wherever  the  common  law  gives  a 
right  or  prohibits  an  injury,  it  alfo  gives  a  remedy  by  action0; 
and  therefore,  wherever  a  new  injury  is  done,  a  new  method  of 
remedy  muft  be  purfued d.  And  it  is  a  fettled  diftinction  %  that 
where  an  act  is  done  which  is  in  itfelf  an  immediate  injury  to  an- 
other's perfon  or  property,  there  the  remedy  is  ufually  by  an  ac- 
tion of  trefpafs  vi  ef  armis  :  but  where  there  is  no  act  done,  but 
only  a  culpable  omiflion  ;  or  where  the  act  is  not  immediately 
injurious,  but  only  by  confequence  and  collaterally;  there  no  action 
of  trefpafs  -vi  ef  armis  will  lie,  but  an  action  on  the  fpecial  cafe, 
for  the  damages  confequent  on  fuch  omiflion  or  act. 

5.  LASTLY;  injuries  affecting  a  man's  reputation  or  good 
name  are,  firfl,  by  malicious,  fcandalous,  and  ilanderous  words, 
tending  to  his  damage  and  derogation.  As  if  a  man,  malicioufly 
and  falfely,  utter  any  flander  or  falfe  tale  of  another :  which 
may  either  endanger  him  in  law,  by  impeaching  him  of  fome 
heinous  crime,  as  to  fay  that  a  man  hath  poifoned  another,  or  is 
perjured  ' ;  or  which  may  exclude  him  from  fociety,  as  to  charge 
him  with  having  an  infectious  difeafe ;  or  which  may  impair  or 
hurt  his  trade  or  livelyhood,  as  to  call  a  tradefman  a  bankrupt, 
a  phyfician  a  quack,  or  a  lawyer  a  knave  B.  Words  fpoken  in 
derogation  of  a  peer,  a  judge,  or  other  great  officer  of  the 
realm,  which  are  called  fcandalum  magnatum,  are  held  to  be  ftill 
more  heinous  h ;  and,  though  they  be  fuch  as  would  not  be  ac- 
tionable in  the  cafe  of  a  common  perfon,  yet  when  fpoken  in 
difgrace  of  fuch  high  and  refpedtable  characters,  they  amount  to 
an  atrocious  injury  :  which  is  redreffed  by  an  action  on  the  cafe 

"  Seepag  51.  635. 

c  iSalk.  20.    6  Mod.  54.  f  Finch.  L.  185. 

d  Cro.  Jac.  478.  s  Ibid.  ,86. 

e  1 1  Mod.  180.  Lord  Raym.  1402.  Stra.         h   i  Ventr.  60. 
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founded  on   many   antient   ftatutes ' ;   as   well  on  behalf  of  the 
crown,  to  inflict  the  punifhment  of  imprifonment  on  the  flan- 
derer,  as  on  behalf  of  the  party,  to  recover  damages  for  the  in- 
jury fuftained.    Words  alfo  tending  to  fcandalize  a  magiftrate,  or 
perfon  in  a  public  truft,  are  reputed  more  highly  injurious  than 
when  fpoken  of  a  private  man  k.    It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,   unlefs  the  flander  was  fuch,   as  (if 
true)  would  endanger  the  life  of  the  object  of  it '.     But,  too  great 
encouragement  being  given  by  this  lenity  to  falfe  and  malicious 
flanderers,  it  is  now  held  that  for  fcandalous  words  of  the  feve- 
ral  fpecies  before-mentioned,  that  may  endanger  a  man  in  law, 
may  exclude  him  from  fociety,   may  impair  his  trade,  or  may 
affect  a  peer  of  the  realm,  a  magiftrate,   or  one  in  public  truft, 
an  action  on  the  cafe  may  be  had,  without  proving  any  particu- 
lar  damage   to  have  happened,  but  merely  upon  the  probability 
that   it   might  happen.     But  with   regard  to  words  that  do  not 
thus  apparently,  and  upon  the  face  of  them,  import  fuch  defa- 
mation as  will  of  courfe   be  injurious,  it  is  necefTary  that  the 
plaintiff  fhould  aver  fome  particular  damage  to  have  happened ; 
which  is  called  laying  his  action  with  a  per  quod.     As  if  I  fay 
that  fuch  a  clergyman  is  a  baftard,  he  cannot  for  this  bring  any 
action   againft  me,  unlefs   he  can  {hew  fome  fpecial  lofs  by  it; 
in  which  cafe  he  may  bring  his  action  againft  me,   for  faying  he 
was  a  baftard,  per  quod  he  loft  the  prefentation  to  fuch  a  living1". 
In  like  manner  to  flander  another  man's  title,  by  fpreading  fuch 
injurious  reports  as,  if  true,  would  deprive  him  of  his  eftate  (as 
to  call  the  iflue  in  tail,  or  one  who  hath  land  by  defcent,  a  baftard) 
is  actionable,  provided   any  fpecial  damage  accrues  to  the  pro- 
prietor thereby;  as  if  he  lofes  an  opportunity  of  felling  the  land". 
But  mere  fcurrility,  or  opprobrious  words,  which  neither  in  them- 
felves  import,  nor  are  in  fact  attended  with,  any  injurious  effects, 
will  not  fupport  an  action.     So  fcandals,  which  concern  matters 


'Weftm.  i.    3Edw.  I.  c.  34.    2  Ric.  II.         >  2  Vent.  28. 
€.5.    1 2  Ric.  II.  c.  11.  m  4  Rep.  17.     i  Lev.  248. 

k  Lord  Raym.  1369.  "  Cro,  Jac.  213.    Cro.  Eliz.  197. 
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merely  fpiritual,  as  to  call  a  man  heretic  or  adulterer,  are  cogni- 
zable only  in  the  ecclefiaftical  court  °  ;  unlefs  any  temporal 
damage  enfues,  which  may  be  a  foundation  for  a  per  quod. 
Words  of  heat  and  paffion,  as  to  call  a  man  rogue  and  rafcal,  if 
productive  of  no  ill  confequence,  and  not  of  any  of  the  dange- 
rous fpecies  before-mentioned,  are  not  actionable  :  neither  are 
words  fpoken  in  a  friendly  manner,  as  by  way  of  advice,  admo- 
nition, or  concern,  without  any  tincture  or  circumftance  of  ill 
will :  for,  in  both  thefe  cafes,  they  are  not  malicioujly  fpoken, 
which  is  part  of  the  definition  of  flander  p.  Neither  (as  was 
formerly  hinted  q )  are  any  reflecting  words  made  ufe  of  in  le- 
gal proceedings,  and  pertinent  to  the  caufe  in  hand,  .a  fufficient 
caufe  of  action  for  llander r.  Alfo  if  the  defendant  be  able  to 
juftify,  and  prove  the  words  to  be  true,  no  action  will  lie5,  even 
though  fpecial  damage  hath  enfued  :  for  then  it  is  no  flander  or 
falfe  tale.  As  if  I  can  prove  the  tradefman  a  bankrupt,  the  phy- 
fician  a  quack,  the  lawyer  a  knave,  and  the  divine  a  heretic,  this 
will  deftroy  their  refpective  actions ;  for  though  there  may  be 
damage  fufficient  accruing  from  it,  yet,  if  the  fact  be  true,  it  is 
damnum  abj'que  injuria ;  and  where  there  is  no  injury,  the  law 
gives  no  remedy.  And  this  is  agreeable  to  the  reafoning  of  the 
civil  law l:  "eum,  qui  nocentem  infamat,  nor.  eft  aequum  et  bonum  ob  earn 
"  rem  condemnari ;  delifta  enim  nocentium  nota  ej/e  oportet  et  expedit," 

A  SECOND  way  of  affecting  a  man's  reputation  is  by 
printed  or  written  libels,  pictures,  figns,  and  the  like ;  which 
fet  him  in  an  odious  or  ridiculous u  light,  and  thereby  dimi- 
nifh  his  reputation.  With  regard  to  libels  in  general,  there  are, 
as  in  many  other  cafes,  two  remedies  ;  one  by  indictment  and 
another  by  action.  The  former  for  the  public  offence ;  for 
every  libel  has  a  tendency  to  break  the  peace,  or  provoke  others, 
to  break  it :  which  offence  is  the  fame  whether  the  matter  con- 

•  Noy.  64.     i  Freem.  277.  '  Dyer.  285.    Cro.  Jac.  90. 

'  Finch.  L.  186.     i  Lev.  &2.  Cio.  Jac.         '  4  Rep.  13. 
91.  '  Ff.  47.  10.  18. 

i  pag.  29.  u  2  Show.  314.    11  Mod.  99. 
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tained  be  true, or  falfe  ;  and  therefore  the  defendant,  on  an  in- 
dictment for  publifhing  a  libel,  is  not  allowed  to  alledge  the  truth 
of  it  by  way  of  justification™.  But  in  the  remedy  by  action  on 
the  cafe,  which  is  to  repair  the  party  in  damages  for  the  injury 
done  him,  the  defendant  may,  as  for  words  fpoken,  juftify  the 
truth  of  the  fails,  and  mew  that  the  plaintiff  has  received  no 
injury  at  all  x.  What  was  faid  with  regard  to  words  fpoken,  will 
allb  hold  in  every  particular  with  regard  to  libels  by  writing  or 
printing,  and  the  civil  actions  confequent  thereupon  :  but  as  to 
iigns  or  pictures,  it  feems  neceffary  always  to  mew,  by  proper 
innuendo?,  and  averments  of  the  defendant's  meaning,  the  import 
and  application  of  the  fcandal,  and  that  fome  fpecial  damage  has 
followed ;  otherwife  it  cannot  appear,  that  fuch  libel  by  picture 
was  underftood  to  be  levelled  at  the  plaintiff,  or  that  it  was  at- 
tended with  any  actionable  confequences. 

A  THIRD  way  of  destroying  or  injuring  a  man's  reputation 
is,  by  preferring  malicious  indictments  or  profecutions  againfl 
him  ;  which,  under  the  mafk  of  juftice  and  public  fpirit,  arc 
fometimes  made  the  engines  of  private  fpite  and  enmity.  For 
this  however  the  law  has  given  a  very  adequate  remedy  in  damages, 
either  by  an  action  of  confplracy y,  which  cannot  be  brought 
but  again  ft  two  at  the  leaft  ;  or,  which  is  the  more  ufual  way, 
by  a  fpecial  action  on  the  cafe  for  a  falfe  and  malicious  profecu- 
tion  z.  In  order  to  carry  on  the  former  (which  gives  a  recom- 
penfe  for  the  danger  to  which  the  party  has  been  expofed)  it  is 
neceffary  that  the  plaintiff  fhould  obtain  a  copy  of  the  record  of 
his  indictment  and  acquittal ;  but,  in  profecutions  for  felony,  it 
is  ufual  to  deny  a  copy  of  the  indictment,  where  there  is  any, 
the  leaft,  probable  caufe  to  found  fuch  profecution  upon  a.  For 
it  would  be  a  very  great  difcouragement  to  the  public  juftice  of 
the  kingdom,  if  profecutors,  who  had  a  tolerable  ground  of  fuf- 
picion,  were  liable  to  be  fued  at  law  whenever  their  indictments 

w  5  Rep.  125.  z  F.  N.  B.  116. 

*   ii  Mod.  99.  a  Carth.42i.    Lord  Raym.  253. 

y  Finch.  L.  305. 
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mifcarried.  But  an  action  for  a  malicious  profecution  may  be 
founded  on  fuch  an  indictment  whereon  no  acquittal  can  be ;  as 
if  it  be  rejected  by  the  grand  jury,  or  be  coram  non  judice,  or  be 
inefficiently  drawn.  For  it  is  not  the  danger  of  the  plaintiff, 
but  the  fcandal,  vexation,  and  expepfe  upon  which  this  action 
is  founded1".  However,  any  prftjjaoic  caufe  for  preferring  it  is 
fufficient  to  juftify  the  defendant. 

II.  WE  are  next  to  confider  the  violation  of  the  right  of 
perfonal  liberty.  This  is  effected  by  the  injury  of  falfe  impri- 
fonment ,  for  which  the  law  has  not  only  decreed  a  punifhment, 
as  a  heinous  public  crime,  but  has  alfo  given  a  private  reparation 
to  the  party ;  as  well  by  removing  the  actual  confinement  for 
the  prefent,  as,  after  it  is  over,  by  fubjecting  the  wrongdoer  to 
a  civil  action,  on  account  of  the  damage  fuftained  by  the  lofs  of 
time  and  liberty. 

T  o  conftitute  the  injury  of  falfe  imprifonment  there  are  two 
points  requisite  :  i.  The  detention  of  the  perfon;  and,  2.  The 
unlawfulnefs  of  fuch  detention.  Every  confinement  of  the  per- 
fon is  an  imprifonment,  whether  it  be  in  a  common  prifon,  or 
in  a  private  houfe,  or  in  the  flocks,  or  even  by  forcibly  detain- 
ing one  in  the  public  ftreets c.  Unlawful,  or  falfe,  imprifonment 
confifts  in  fuch  confinement  or  detention  without  fufficient  au- 
thority :  which  authority  may  arife  either  from  fome  procefs  from 
the  courts  of  juftice ;  or  from  fome  warrant  from  a  legal  officer 
having  power  to  commit,  under  his  hand  and  feal,  and  expreffing 
the  caufe  of  fuch  commitment A  -,  or  from  fome  other  fpecial 
caufe  warranted,  for  the  neceffity  of  the  thing,  either  by  com- 
mon law,  or  act  of  parliament ;  fuch  as  the  arrefting  of  a  felon 
by  a  private  perfon  without  warrant,  the  impreffing  of  mariners 
for  the  public  fervice,  or  the  apprehending  of  waggoners  for 
mifbehaviour  in  the  public  highways e.  Falfe  imprifonment  alfo 
may  arife  by  executing  a  lawful  warrant  or  procefs  at  an  unlaw- 

k   10  Mod.  21 9.     Stra,  691.  d  Ibid.  46. 

'  alnft.  589.  «  Scat   7Gco.in.  0.42. 
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ful  time,  as  on  a  Sunday f;  or  in  a  place  privileged  from  arrefts, 
as  in  the  verge  of  the  king's  court.  This  is  the  injury.  Let  us 
next  fee  the  remedy :  which  is  of  two  forts ;  the  one  removing 
the  injury,  the  other  making  fatisfaflion  for  it. 

THE  means  of  removing  the  actual  injury  of  falfe  imprifon- 
ment,  are  fourfold,  i.  By  writ  of  mainprize.  z.  By  writ  de  odio 
et  atia.  3.  By  writ  de  homine  replegiando.  4.  By  writ  of  habeas 
corpus. 

1 .  THE   writ  of  mainprize,  manucaptio,  is  a  writ  directed  to 
the  fheriff,   (either  generally,  when  any  man  is  imprifoned  for  a 
bailable  offence,  and  bail  hath  been  refufed;  or  fpecially,  when 
the  offence  or  caufe  of  commitment  is  not  properly  bailable  be- 
low) commanding  him  to  take  fureties  for  the  prifoner's  appear- 
ance, ufually  called  mainpernors,  and  to  fet  him  at  large g.    Main- 
pernors   differ  from   bail,  in  that  a  man's  bail  may  imprifon  or 
Surrender  him  up  before  the  Stipulated  day  of  appearance  ;  main- 
pernors  can  do  neither,  but   are  barely  fureties  for  his  appear- 
ance  at   the  day  :  bail  are   only   fureties,   that  the  party  be  an- 

'  fwerable  for  the  fpecial  matter  for  which  they  Stipulate  ;  main- 
pernors are  bound  to  produce  him  to  anfwer  all  charges  what- 
foever  h. 

2.  TH  E   writ  de  odio  et  atia  was  antiently  ufed  to  be  directed 
to  the  fheriff,  commanding  him  to  enquire  whether  a  prifoner 
charged  with  murder  was  committed  upon  juft  caufe  of  fufpi- 
cion,  or  merely  propter  odium  et  atiam,  for  hatred  and  ill-will ; 
and,  if  upon  the  inquifition  due  caufe  of  fufpicion  did  not  appear, 
then  there  iffued  another  writ  for  the  Sheriff  to  admit  him  to 
bail.    This  writ,  according  to  Bracton ',  ought  not  to  be  denied 
to  any  man ;    it  being  expreffly  ordered  to  be  made  out  gratis, 
without  any  denial,  by  magna  carta,  c.  26.  and  Statute  WeStm.  2. 

f  Stat.  29  Car.  II.  c.  7.  h  Co.  Hid.  ch.  3. 

s  F.  N.  6.250.   i  Hal.  P.  C.i 4 1.  Coke        '  £3.  tr.z.  c.  8. 
on  bail  and  mainpr.  ch.  10. 

13  Edw.  I. 
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13  Edw.  I.  c.  29.  But  the  ftatute  of  Glocefter,  6  Kdw.  I.  c.  9. 
reftrained  it  in  the  cafe  of  killing  by  mifadventure  or  felf-defence, 
and  the  ftatute  28  Edw.  III.  c.  9.  aboliihed  it  in  all  cafes  what- 
foever :  but  as  the  ftatute  42  Edw.  III.  c.  i.  repealed  all  ftatutes 
then  in  being,  contrary  to  the  great  charter,  fir  Edward  Coke  is 
of  opinion  k  that  the  writ  de  otio  et  atia  was  thereby  revived. 

3.  THE  writ  de  honrine  replegiando^  lies  to  replevy  a  man  out 
of  prifon,  or  out  of  the  cuftody  of  any  private  perfon,  (in  the 
fame  manner  that  chattels  taken  in  diftrefs  may  be  replevied,  of 
which  in  the   next  chapter)  upon  giving  fecurity  to  the  fheriff 
that  the  man  mall  be  forthcoming  to  anfwer  any  charge  againft 
him.    And,  if  the  perfon  be  conveyed  out  of  the  fherifFs  ju- 
rifdiction,  the  meriff  may  return  that  he  is  eloigned,  elongatus  ; 
upon  which  a  procefs  iffues  (called  a  capias  in  ivithernatri)  to  im- 
prifon  the  defendant  himfelf,  without  bail  or  mainprize m,  till 
he  produces  the  party.    But  this  writ  is  guarded  with  fo  many 
exceptions  ",  that  it  is  not  an  effectual  remedy  in  numerous  in- 
ftances,  efpecially  where  the  crown  is  concerned.    The  incapa- 
city therefore  of  thefe  three  remedies  to  give  complete  relief  in 
every  cafe  hath  almoft  intirely  antiquated  them,  and  hath  caufed 
a  general  recourfe  to  be  had,  in  behalf  of  perfons  aggrieved  by 
illegal  imprifonment,  to 

4.  T  H  E  writ  of  habeas  corpus,  the  moft  celebrated  writ  in  the 
Englifh  law.     Of  this  there  are  various  kinds  made  ufe  of  by  the 
courts  at  Weftminfter,  for  removing  prifoners  from  one  court 
into  another  for  the  more  eafy  adminiftration  of  juftice.  Such 
is  the  habeas  corpus  ad  refpondendum,  when  a  man  hath  a  caufe  of 
adtion  againft  one  who  is  confined  by  the  procefs  of  fome  infe- 
rior court  3  in  order  to  remove  the  prifoner,  and  charge  him  with 

k  2  Inft.  43.  55.  315.  ti-itm,  -vel  c apitalis  j uftitiarii  nojiri,    iiel  pro 

F.  N.  B.  66.  morte  bominis,  lid  fro  forefta  nojlra,  °vel  pro 

Raym.  474.  aliqua  alto  rttto,  quare  fecundum  confuetudinetn 

"  Nijt  captus  eft  per  fpeciale  fraeceftiim  ntf-  dngliae  nan  fint  rephgiabilis,  (Regiftr.  jj.) 

VOL.  Ill,  R  this 
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this  new  action  in  the  courts  above0.  Such  is  that  ad  fatisfacien- 
dum,  when  a  prifoner  hath  had  judgment  againft  him  in  an  ac- 
tion, and  the  plaintiff  is  defirous  to  bring  him  up  to  ibme  fupe- 
rior  court  to  charge  him  with  procefs  of  execution  p.    Such  alib 
are  thofe  ad  profequendum,  tejiijicandum,  deliberandum,  &c;  which 
iffue   when  it  is  neceflary  to  remove  a  prifoner,  in  order  to  pro- 
fecute  or  bear  teflimony  in  any  court,  or  to  be  tried  in  the  pro- 
per jurifdidlion  wherein  the  fact  was  committed.    Such  is,  laftly 
the  common  writ  ad  faciendum  et   recipiendum,  which  iiTues  out 
of  any  of  the  courts  of  Weftminfter-hall,  when  a  perfon  is  fued 
in  fome  inferior  jurifdiction,  and  is  defirous  to  remove  the  action 
into  the  fuperior  court;  commanding  the  inferior  judges  to  pro- 
duce the  body  of  the  defendant,  together  with  the  day  and  caufe 
of  his  caption  and  detainer  (whence  the  writ  is  frequently  deno- 
minated an  habeas  corpus  cum  caufa]  to  do  and  receive  whatfoever 
the  king's   court  mall   conlider  in  that  behalf.     This  is  a  writ 
grantable  of  common  right,  without  any  motion  in  court ' ;  and 
it   inftantly  fuperfedes  all  proceedings  in  the  court  below.     But, 
in  order  to  prevent  the  furreptitious  difcharge  of  prifoners,  it  is 
ordered  by  ftatute  i  6c  2  P.&cM.  c.  13.  that  no  habeas  corpus  mail 
iffue  to  remove  any  prifoner  out  of  any  gaol,  unlefs  figned  by 
fome  judge   of  the   court  out  of  which  it  is  awarded.     And,  to 
avoid  vexatious  delays  by  removal  of  frivolous  caufes,  it  is  enacted 
by  flatute  21  Jac.  I.  c.  23.  that,  where  the  judge  of  an  inferior 
court  of  record  is   a  barrifter  of  three  years  ftanding,  no  caufe 
ihall  be  removed  from  thence  by  habeas  corpus  or  other  writ,  af- 
ter iflue  or  demurrer  deliberately  joined  :  that  no  caufe,  if  once 
remanded  to  the  inferior  court  by  writ  of  procedendo  or  other- 
wife,  (hall  ever  afterwards  be  again  removed  :   and  that  no  caufe 
mail  be  removed  at  all,  if  the  debt  or  damages  laid  in  the  decla- 
ration do  not  amount  to  the  fum  of  five  pounds.    But  an  expe- 
dient" having   been   found  out  to  elude  the  latter  branch  of  the 
flatute,  by  procuring  a  nominal  plaintiff  to  bring  another  action 
for  five  pounds  or  upwards,  (and  then  by  the  courfe  of  the  court 

0  2  Mod.  198.  '  2  Mod.  306. 

P  2  Lilly  prac.  reg.  4,  '  Bohun  in/lit,  legal.  85.  edit.  1708. 
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the  habeas  corpus  removed  both  a&ions  together)  it  is  therefore 
enadted  by  ftatute  12  Geo.  I.  c.  29.  that  the  inferior  court  may 
proceed  in  fuch  actions  as  are  under  the  value  of  five  pounds, 
notwithftanding  other  aftions  may  be  brought  againft  the  fame 
defendant  to  a  greater  amount. 

BUT    the  great  and  efficacious  writ  in  all  manner  of  illegal 
confinement,  is  that  of  habeas  corpus  ad  fubjiciendum ;  directed  to 
the  perfon  detaining  another,  and  commanding  him  to  produce 
the  body  of  the  prifoner  with  the  day  and  caufe  of  his  caption 
and  detention,  ad  faciendum,  fubjiciendum,  et  recipiendum,  to  do, 
fubmit  to,  and  receive,  whatfoever  the  judge  or  court  awarding 
fuch  writ  mall  confider  in  that  behalf5.    This  is  a  high  preroga- 
tive writ,  and  therefore  by  the  common  law  iffuing  out  of  the 
court  of  king's  bench  not  only  in  term-time,  but  alfo  during  the 
vacation  c,   by  a  fiat  from  the  chief  juftice  or  any  other  of  the 
judges,  and  running  into  all  parts  of  the  king's  dominions  :    for 
the  king  is  at  all  times  intitled  to  have  an  account,  why  the  li- 
berty of  any  of  his  fubjedts  is  reftrained  u,  wherever  that  reftraint 
may  be  inflidted.    If  it  iflues  in  vacation,  it  is  ufually  returnable 
before  the  judge  himfelf  who  awarded  it,  and  he  proceeds  by 
himfelf  thereon  w ;   unlefs  the  term  mould  intervene,  and  then 
it  may  be  returned  in  court11.    Indeed,  if  the  party  were  privi- 
leged in  the  courts  of  common  pleas  and  exchequer,  as  being  an 
-  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fubjiciendum 
might  alfo  have  been  awarded  from  thence y :    and,  if  the  caufe 
of  imprifonment   were  palpably  illegal,    they  might  have   dif- 
charged  him  z;  but,  if  he  were  committed  for  any  criminal  mat- 
ter, they  could  only  have  remanded  him,  or  taken  bail  for  his 

1  St.  Trials,  viii.  14:.  the  3O'11  of  November,  two  days  after  the 

1   The  pluries  habeas   corpus  direfted    to  expiration  of  the  term. 

Berwick  in  43  Eliz.  (cited  4  Burr.  856.)  "  Cro.  Jac.  543. 

was  te/le'd  die  Jo-vis  prox'  pojl  quinderf  fnntfi  w  4  Burr.  856. 

Martini.  It  appears,  by  referring  to  the  do-  *  Ibid.  460.  542.  606. 

minical  letter  of  that  year,  that  this  quin-  y    2  Inft.  55.     4  Inft.  290.     2  Hal.  P.  C. 

dcna  (Nov.  25.)   happened   that  year  on  a  144.    2  Ventr.  22. 

laturday.    The  thurfday  after  was  therefore  z  Vaugh.  155. 

R  2  appear- 
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appearance  in  the  court  of  king's  bench  a ;  which  occafioned  the 
common  pleas  to  difcountenance  fuch  applications.  It  hath  alfo 
been  faid,  and  by  very  refpectable  authorities  b,  that  the  like  ha- 
beas corpus  may  ifTue  out  of  the  court  of  chancery  in  vacation  : 
but,  upon  the  famous  application  to  lord  Nottingham  by  Jenks, 
notwithftanding  the  moft  diligent  iearches,  no  precedent  could 
be  found  where  the  chancellor  had  iffued  fuch  a  writ  in  vacation0, 
and  therefore  his  lordfliip  refufed  it. 

I  N  the  court  of  king's  bench  it  was,  and  is  flill,  necefTary  to 
apply  for  it  by  motion  to  the  court d,  as  in  the  cafe  of  all  other 
prerogative  writs  (certiorari,  prohibition,  mandamus,  &c)  which 
do  not  iffue  as  of  mere  courfe,  without  fhewing  fome  probable 
caufe  why  the  extraordinary  power  of  the  crown  is  called  in  to 
the  party's  affiftance.  For,  as  was  argued  by  lord  chief  juftice 
Vaughan%  "  it  is  granted  on  motion,  becaufe  it  cannot  be  had  of 
"  courfe  ;  and  there  is  therefore  no  necejjity  to  grant  it :  for  the 
"court  ought  to  be  fatisfied  that  the  party  hath  a  probable  caufe 
"  to  be  delivered."  And  this  feems  the  more  reafonable,  becaufe 
(when  once  granted)  the  perfon  to  whom  it  is  directed  can  re- 
turn no  fatisfactory  excufe  for  not  bringing  up  the  body  of  the 
prifoner  f.  So  that,  if  it  iffued  of  mere  courfe,  without  mewing 
to  the  court  or  judge  fome  reafonable  ground  for  awarding  it,  a 
traitor  or  felon  under  fentence  of  death,  a  foldier  or  mariner  in 
the  king's  fervice,  a  wife,  a  child,  a  relation,  or  a  domeflic, 
confined  for  infanity  or  other  prudential  reafons,  might  obtain  a 
temporary  enlargement  by  fuing  out  an  habeas  corpus,  though  fure 
to  be  remanded  as  foon  as  brought  up  to  the  court.  And  there- 
fore fir  Edward  Coke,  when  chief  juflice,  did  not  fcruple  in 
13  Jac.  I.  to  deny  a  habeas  corpus  to  one  confined  by  the  court  of 
admiralty  for  piracy ;  there  appearing,  upon  his  own  fhewing, 
fufficient  grounds  to  confine  him  s.  On  the  other  hand,  if  a 

a  Carter.  221.    2  Jon.  13.  e  Bufhell's  cafe.  2  Jon.  13. 

b  4lnft.  182.    2  Hal.  P.  C.  147.  f  Cro.  Jac.  543. 

'  Lord  Nott.  MSS  Rep.  July  1676.  f  3  Bulflr.  27. 
*  3  Mod.  306.    i  Lev.  i. 
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probable  ground  be  fhewn,  that  the  party  is  imprifoned  without 
juft  caufeh,  and  therefore  hath  a  right  to  be  delivered,  the  writ 
of  habeas  corpus  is  then  a  writ  of  right,  which  "  may  not  bs 
"  denied,  but  ought  to  be  granted  to  every  man  that  is  com- 
"  mitted,  or  detained  in  prifon,  or  otherwife  reftrained,  though 
"  it  be  by  the  command  of  the  king,  the  privy  council,  or  any 
"other1." 

IN  a  former  part  of  thefe  commentaries  k  we  expatiated  at 
large  on  the  perfonal  liberty  of  the  fubjeel:.  It  was  fhewn  to  be 
a  natural  inherent  right,  which  could  not  be  furrendered  or  for- 
feited unlefs  by  the  commiflion  of  fome  great  and  atrocious 
crime,  nor  ought  to  be  abridged  in  any  cafe  without  the  fpecial 
permiffion  of  law.  A  doctrine  co-eval  with  the  firft  rudiments 
of  the  Englifh  conftitution  ;  and  handed  down  to  us  from  our 
Saxon  ancestors,  notwithstanding  all  their  Struggles  with  the 
Danes,  and  the  violence  of  the  Norman  conqueft  :  afferted  af- 
terwards and  confirmed  by  the  conqueror  himfelf  and  his  def- 
cendants  :  and  though  fometimes  a  little  impaired  by  the  fero- 
city of  the  times,  and  the  occafional  defpotifm  of  jealous  or 
ufurping  princes,  yet  eftablifhed  on  the  firmeft  bafis  by  the  pro- 
vifions  of  magna  carta,  and  a  long  fucceflion  of  Statutes  enacted 
under  Edward  III.  To  affert  an  abfolute  exemption  from  im- 
prifonment  in  all  cafes,  is  inconiiflent  with  every  idea  of  law  and 
political  fociety ;  and  in  the  end  would  deftroy  all  civil  liberty, 
by  rendering  it's  protection  impoffible  :  but  the  glory  of  the 
Englifh  law  confifts  in  clearly  defining  the  times,  the  cau'fes,  and. 
the  extent,  when,  wherefore,  and  to  what  degree,  the  impri- 
fonment  of  the  fubject  may  be  lawful.  This  induces  an  abfolute 
neceffity  of  expreffing  upon  every  commitment  the  reafon  for 
which  it  is  made ;  that  the  court  upon  an  habeas  corpus  may  ex- 
amine into  it's  validity  ;  and  according  to  the  circumftances  of 
the  cafe  may  difcharge,  admit  to  bail,  or  remand  the  prifoner. 


h  2lnft.  615.  k  Book  I.  ch.  i. 

*  Com.  journ.   I  Apr.  1628. 
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AND  yet,  early  in  the  reign  of  Charles  I,  the  court  of  king's 
bench,  relying  on  fome  arbitrary  precedents  (and  thofe  perhaps 
mifunderftood)  determined '  that  they  could  not  upon  an  habeas 
corpus  either  bail  or  deliver  a  prifoner,  though  committed  with- 
out any  caufe  affigned,  in  cafe  he  was  committed  by  the  fpecial 
command  of  the  king,    or  by   the  lords  of  the  privy  council. 
This  drew  on  a  parliamentary  enquiry,  and  produced  the  petition 
of  right,  3  Car.  I.  which  recites  this  illegal  judgment,  and  enadls 
that  no  freeman  hereafter  mall  be  fo  imprifoned  or  detained.  But 
when,  in  the  following  year,  Mr  Selden  and  others  were  com- 
mitted by  the  lords  of  the  council,  in  purfuance  of  his  majefty's 
fpecial  command,  under  a  general  charge  of  "  notable  contempts 
"  and  ftirring  up  fedition  againft  the  king  and  government,"  the 
judges  delayed  for  two  terms  (including  alfo  the  long  vacation) 
to  deliver  an  opinion  how  far  fuch  a  charge  was  bailable.     And, 
when  at  length  they  agreed  that  it  was,  they  however  annexed  a 
condition  of  finding  lureties  for  the  good  behaviour,  which  ftill 
protradled   their  imprifonment ;    the  chief  juftice,  fir  Nicholas 
Hyde,  at  the  fame  time  declaring  m,  that  "if  they  were  again  re- 
"manded  for  that  caufe,  perhaps  the  court  would  not  afterwards 
"  grant  a  habeas  corpus,   being  already  made  acquainted  with  the 
"caufe  of  the  imprifonment."    But  this  was  heard  with  indig- 
nation and  aflonifliment  by  every  lawyer  prefent;    according  to 
Mr  Selden's  own  account  of  the  matter,  whofe  refentment  was  not 
cooled  at  the  diftance  of  four  and  twenty  years  ". 

TH  E  s  E  pitiful  evafions  gave  rife  to  the  ftatute  16  Car.  I.  c.  10. 
-§.8.  whereby  it  was  enadled,  that  if  any  perfon  be  committed 
by  the  king  himfelf  in  perfon,  or  by  his  privy  council,  or  by  any 

1  State  Tr.  vii.  136.  fere  folus,  ufiim  cmnimodum  palam  pronuntia- 

K  Ibid.  240.  iiit  (fui  femfer  Jimilis)  nobis  perfttuo  in  fof- 

"  "  Etiam  judicum  tune  pi'imsrius,  nijl  illud  terum  denegandum.  Quod,  ut  odiojijjimum  ju- 

'  'faceremus,  refcrifti  i  ill  us  forenfa,  qui  liber-  ris  prodigitim,  fcientiaribus  hie  uni'jerjis  cenjt. 

"  tatis  perfonalis  mrnlaudat  vindex  legitimui  f/i  turn."  (Vindic. Mar,  clauf,  edit.  A,D.  1653.^ 

of 


Ch.  8.  /  WRO  N  G  s.  135 

of  the  members  thereof,  he  fhall  have  granted  unto  him,  with- 
out any  delay  upon  any  pretence  whatfoever,  a  writ  of  habeas 
corpus,  upon  demand  or  motion  made  to  the  court  of  king's  bench 
or  common  pleas ;  who  fhall  thereupon,  within  three  court  days 
after  the  return  is  made,  examine  and  determine  the  legality  of 
fuch  commitment,  and  do  what  to  juftice  fhall  appertain,  in  de- 
livering, bailing,  or  remanding  fuch  prifoner.  Yet  ftill  in  the 
cafe  of  Jenks,  before  alluded  to0,  who  in  1676  was  committed 
by  the  king  in  council  for  a  turbulent  fpeech  at  Guildhall p,  new 
fhifts  and  devices  were  made  ufe  of  to  prevent  his  enlargement 
by  law  ;  the  chief  juftice  (as  well  as  the  chancellor)  declining  to 
award  a  writ  of  habeas  corpus  ad  fubjidendum  in  vacation,  though 
at  laft  he  thought  proper  to  award  the  ufual  writs  ad deliberandum, 
Gfc,  whereby  the  prifoner  was  difcharged  at  the  Old  Bailey. 
Other  abufes  had  alfb  crept  into  daily  practice,  which  had  in 
fome  meafure  defeated  the  benefit  of  this  great  conftitutional 
remedy.  The  party  imprifoning  was  at  liberty  to  delay  his  obe- 
dience to  the  firft  writ,  and  might  wait  till  a  fecond  and  a  third, 
called  an  alias  and  a  pluries,  were  iffued,  before  he  produced  the 
party  :  and  many  other  vexatious  fhifts  were  practiced  to  detain 
ftate-prifoners  in  cuftody.  But  whoever  will  attentively  confider 
the  Englifh  hiftory  may  obferve,  that  the  flagrant  abufe  of  any 
power,  by  the  crown  or  it's  minifters,  has  always  been  produc- 
tive of  a  ftruggle ;  which  either  difcovers  the  exercife  of  that 
power  to  be  contrary  to  law,  or  ( if  legal )  reftrains  it  for  the  fu- 
ture. This  was  the  cafe  in  the  prefent  inftance.  The  oppreffion 
of  an  obfcure  individual  gave  birth  to  the  famous  habeas  corpus 
act,  31  Car.  II.  c.  2.  which  is  frequently  confidered  as  another 
magna  carta  q  of  the  kingdom ;  and  by  confequence  has  alfo  in 
fubfequent  times  reduced  the  method  of  proceeding  on  thefe  writs 
(though  not  within  the  reach  of  that  Itatute,  but  iffuing  merely 
at  the  common  law)  to  the  true  Standard  of  law  and  liberty. 


0  pag.  132.  i  See  book  I.  ch.  i. 

*  State  Trials,  vii.  471. 
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THE  ftatute  itfelf  enacts,  i .  That  the  writ  (hall  be  returned  and 
the  priibner  brought  up  within  a  limited  time  according  to  the  dif- 
tance,  not  exceeding  in  any  cafe  twenty  days.    2.  That  fuch  writs 
{hall  be  endorfed  as  granted  in  purfuance  of  this  act,  and  figned 
by  the  perfon  awarding  them  r.     3.  That  on  complaint  and  requefl 
in  writing  by  or  on  behalf  of  any  perfon  committed  and  charged 
with  any  crime  (unlefs  committed  for  treafon  or  felony  exprefT- 
ed  in  the  warrant,  or  for  fufpicion  of  the  fame,  or  as  acceffory 
thereto  before  the  fact,  or  convicted  or  charged  in  execution  by 
legal  procefs)   the  lord  chancellor  or  any  of  the  twelve  judges, 
in  vacation,  upon  viewing  a  copy  of  the  warrant  or  affidavit  that 
a  copy  is   denied,  mall   (unlefs  the  party  has  neglected  for  two 
terms  to  apply  to  any  court  for  his  enlargement)  award  a  habeas 
corpus  for  fuch  prifoner,  returnable  immediately  before  himfelf 
or  any  other  of  the  judges;  and  upon  the  return  made  fhall  dif- 
charge  the  party,  if  bailable,  upon  giving  fecurity  to  appear  and 
anfwer  to  the  accufation  in  the  proper  court  of  judicature.  4.  That 
officers  and  keepers  neglecting  to  make  due  returns,  or  not  de- 
livering to  the  prifoner  or  his  agent  within  fix  hours  after  de- 
mand  a  copy  of  the  warrant  of  commitment,  or  fhifting  the 
cuftody  of  a  prifoner  from  one    to   another,   without  fufficient 
reafon  or  authority   (fpecified  in  the  act)  fliall  for  the  firft  offence 
forfeit  ioo/.  and  for  the  fecond  offence  200 /.  to  the  party  grieved, 
and  be  difabled  to  hold  his  office.     5.  That  no  perfon,  once  de- 
livered by  habeas  corpus,  fliall  be  recommitted  for  the  fame  of- 
fence on  penalty  of  5oo/.    6.  That  every  perfon  committed  for 
treafon  or  felony  {hall,  if  he  requires  it  the  firft  week  of  the  next 
term  or  the  firft  day  of  the  next  feffion  of  oyer  and  terminer,  be 
indicted  in  that  term  or  feffion,  or  elfe  admitted  to  bail  j   unlefs 
the  king's  witneffes  cannot  be  produced  at  that  time  :  and  if  ac- 
quitted, or  if  not  indicted  and  tried  in  the  fecond  term  or  fef- 
fion,  he  fliall  be  difcharged  from  his  imprifonment  for  fuch 
imputed  offence  :    but  that  no  perfon,  after  the  affifes  {hall  be 

'  Thefe  two  claufes  feem  to  be  tranfpofed,  and  ftiould  properly  be  placed  after  the 
following  provifions. 
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opened  for  the  county  in  which  he  is  detained,  mall  be  removed 
by  habeas  corpus,  till  after  the  aflifes  are  ended  ;  but  (hall  be  left 
to  the  juftice  of  the  judges  of  aflife.  7.  That  any  fuch  prifoner 
may  move  for  and  obtain  his  habeas  corpus,  as  well  out  of  the 
chancery  or  exchequer,  as  out  of  the  king's  bench  or  common 
pleas ;  and  the  lord  chancellor  or  judges  denying  the  fame,  on 
light  of  the  warrant  or  oath  that  the  fame  is  refufed,  forfeit  fe- 
verally  to  the  party  grieved  the  fum  of  5oo/.  8.  That  this  writ 
of  habeas  corpus  {hall  run  into  the  counties  palatine,  cinque  ports, 
and  other  privileged  places,  and  the  iflands  of  Jerfey  and  Guern- 
fey.  9.  That  no  inhabitant  of  England  (except  perfons  con- 
tradling,  or  convi&s  praying,  to  be  tranfported  ;  or  having  com- 
mitted fome  capital  offence  in  the  place  to  which  they  are  fent) 
fhall  be  fent  prifoner  to  Scotland,  Ireland,  Jerfey,  Guernfey,  or 
any  places  beyond  the  feas,  within  or  without  the  king's  domi- 
nions :  on  pain  that  the  party  committing,  his  advifors,  aiders, 
and  affiftants  (hall  forfeit  to  the  party  grieved  a  fum  not  lefs  than 
500 /.  to  be  recovered  with  treble  cofts ;  {hall  be  difabled  to  bear 
any  office  of  trull  or  profit ;  {hall  incur  the  penalties  of  praemu- 
nire ;  and  {hall  be  incapable  of  the  king's  pardon. 

TH  i  s  is  the  fubftance  of  that  great  and  important  ftatute  : 
which  extends  (we  may  obferve)  only  to  the  cafe  of  commitments 
for  fuch  criminal  charge,  as  can  produce  no  inconvenience  to  pub- 
lic juftice  by  a  temporary  enlargement  of  the  prifoner :  all  other 
cafes  of  unjuft  imprifonment  being  left  to  the  habeas  corpus  at 
common  law.  But  even  upon  writs  at  the  common  law  it  is  now 
expected  by  the  court,  agreeable  to  antient  precedents*  and  the 
fpirit  of  the  aft  of  parliament,  that  the  writ  mould  be  immediately 
obeyed,  without  waiting  foranyrt/iasorpluries;  otherwife  an  attach- 
ment will  iffue.  By  which  admirable  regulations,  judicial  as  well 
as  parliamentary,  the  remedy  is  now  complete  for  removing  the 
injury  of  unjuft  and  illegal  confinement.  A  remedy  the  more 
necelfary,  becaufe  the  oppreiiion  does  not  always  arife  from  the 
ill-nature,  but  fometimes  from  the  mere  inattention,  of  govern- 

3  4  Burr.  856. 

VOL.  III.  S  ment. 
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ment.  For  it  frequently  happens  in  foreign  countries,  (and  has 
happened  in  England  during  temporary  fufpenfions1  of  the  fta- 
tute )  that  perfons  apprehended  upon  fufpicion  have  fuffered  a 
long  imprifonment,  merely  becaufe  they  were  forgotten. 

THE  fatisfattory  remedy  for  this  injury  of  falfe  imprifonment, 
is  by  an  action  of  trefpafs,  vi  et  armis,  ufually  called  an  action 
of  falfe  imprifonment ;  which  is  generally,  and  almoft  unavoid- 
ably, accompanied  with  a  charge  of  affault  and  battery  alfo:  and 
therein  the  party  (hall  recover  damages  for  the  injury  he  has  re- 
ceived j  and  alfo  the  defendant  is,  as  for  all  other  injuries  com- 
mitted with  force,  or  vi  et  armis,  liable  to  pay  a  fine  to  the  king 
for  the  violation  of  the  public  peace. 

III.  WITH  regard  to  the  third  abfolute  right  of  individuals, 
or  that  of  private  property,  though  the  enjoyment  of  it,  when 
acquired,  is  ftrictly  a  perfonal  right ;  yet  as  it's  nature  and  ori- 
ginal, and  the  means  of  it's  acquilition  or  lofs,  fell  more  directly 
under  our  fecond  general  divilion,  of  the  rights  of  things  ;  and 
as,  of  courfe,  the  wrongs  that  affect  thefe  rights  muft  be  refer- 
red to  the  correfponding  divilion  in  the  prefent  book  of  our  com- 
mentaries ;  I  conceive  it  will  be  more  commodious  and  eafy  to 
confider  together,  rather  than  in  a  feparate  view,  the  injuries  that 
may  be  offered  to  the  enjoyment,  as  well  as  to  the  rights,  of  pro- 
perty. And  therefore  I  mall  here  conclude  the  head  of  injurks 
affecting  the  abfolute  rights  of  individuals. 

W  E  are  next  to  contemplate  thofe  which  affect  their  relative 
rights  j  or  fuch  as  are  incident  to  perfons  confidered  as  members 
of  fociety,  and  connected  to  each  other  by  various  ties  and  rela- 
tions :  and,  in  particular,  fuch  injuries  as  may  be  done  to  per- 
fons under  the  four  following  relations ;  hufband  and  wife,  pa- 
rent and  child,  guardian  and  ward,  mafler  and  fervant. 

'  See  Vol.1,  pag.  136. 
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I.  INJURIES  that  may  be  offered  to  a  perfon,  confidered  as  a 
hujband,  are  principally  three  :  abduftion,  or  taking  away  a  man's 
wife;  adultery,  or  criminal  converfation  with  her j  and  beating 
or  otherwife  abufing  her.  i.  As  to  the  firft  fort,  d&duSlion  or 
taking  her  away,  this  may  either  be  by  fraud  and  perfuafion,  or 
open  violence  :  though  the  law  in  both  cafes  fuppofes  force  and 
constraint,  the  wife  having  no  power  to  confent ;  and  therefore 
gives  a  remedy  by  writ  of  ravijhment,  or  action  of  trefpafs  vi  et 
armis,  de  uxore  rapta  et  abduSla  u.  This  action  lay  at  the  common 
law  j  and  thereby  the  hulband  mail  recover,  not  the  poffeffion  w 
of  his  wife,  but  damages  for  taking  her  away  :  and  by  ftatute 
Weftm.  i.  3  Edw.  I.  c.  13.  the  offender  mall  alfo  be  imprifoned 
two  years,  and  be  fined  at  the  pleafure  of  the  king.  Both 
the  king  and  the  hufband  may  therefore  have  this  action  * :  and 
the  hufband  is  alfo  intitled  to  recover  damages  in  an  action  on 
the  cafe  againft  fuch  as  perfuade  and  intice  the  wife  to  live 
feparate  from  him  without  a  fufficient  caufe  y.  The  old  law  was 
fo  ftrict  in  this  point,  that,  if  one's  wife  miffed  her  way  upon  the 
road,  it  was  not  lawful  for  another  man  to  take  her  into  his  houfe, 
unlefs  me  was  benighted  and  in  danger  of  being  loft  or  drowned2 : 
but  a  ftranger  might  carry  her  behind  him  on  horfeback  to  mar- 
ket, to  a  juflice  of  the  peace  for  a  warrant  againfl  her  hufband, 
or  to  the  fpiritual  court  to  fue  for  a  divorce3.  2.  Adultery,  or 
criminal  converfation  with  a  man's  wife,  though  it  is,  as  a  pub- 
lic crime,  left  by  our  laws  to  the  coercion  of  the  fpiritual  courts; 
yet,  confidered  as  a  civil  injury,  (and  furely  there  can  be  no 
greater)  the  law  gives  a  fatisfaction  to  the  hulband  for  it  by  an 
action  of  trefpafs  iii  et  armis  againft  the  adulterer,  wherein  the 
damages  recovered  are  ufually  very  large  and  exemplary.  But 
thefe  are  properly  increafed  or  diminifhed  by  circumftances b ; 
as  the  rank  and  fortune  of  the  plaintiff  and  defendant;  the  rela- 

u  F.  N.  B.  89.  »  Bro.  Abr.  t.  trefpafs.  213. 

w  z  Inft.  434.  '  Ibid.  207. 440. 

*   Ibid,  b  Law  of  nift  friiis.  26. 
1  Law  of  tti/i  prius.  74. 
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tion  or  connexion  between  them;  the  feduciion  or  otherwife  of 
the  wife,  founded  on  her  previous  behaviour  and  charadler ;  and 
the  hufband's  obligation  by  fettlement  or  otherwife  to  provide 
for  thofe  children,  which  he  cannot  but  fufpect  to  be  fpurious. 
3.  The  third  injury  is  that  of  beating  a  man's  wife  or  otherwife 
ill  ufing  her ;  for  which,  if  it  be  a  common  affault,  battery,  or 
imprifonment,  the  law  gives  the  ufual  remedy  to  recover  damages, 
by  aftion  of  trefpafs  w  et  annis,  which  muft  be  brought  in  the 
names  of  the  hufband  and  wife  jointly :  but  if  the  beating  or 
other  maltreatment  be  very  enormous,  fo  that  thereby  the  huf- 
band is  deprived  for  any  time  of  the  company  and  affiftance  of 
his  wife,  the  law  then  gives  him  a  feparate  remedy  by  an  action 
upon  the  cafe  for  this  ill-ufage,  per  quod  confort  him  amtfit,\n  which 
he  fhall  recover  a  fatisfadlion  in  damages  c. 

II.  INJURIES  that  may  be  offered  to  a  perfon  confidered  in 
the  relation  of  a  parent  were  likewife  of  two  kinds ;  i .  AbduElioriy 
or  taking  his  children  away;  and  2.  Marrying  his  fon  and  heir 
without  the  father's  confent,  whereby  during  the  continuance  of 
the  military  tenures  he  loft  the  value  of  his  marriage.  But  this 
lalt  injury  is  now  ceafed,  together  with  the  right  upon  which  it 
was  grounded  :  for,  the  father  being  no  longer  entitled  to  the 
value  of  the  marriage,  the  marrying  his  heir  does  him  no  fort  of 
injury,  for  which  a  civil  adlion  will  lie.  As  to  the  other,  of  ab- 
dudlion  or  taking  away  the  children  from  the  father,  that  is  alib 
a  matter  of  doubt  whether  it  be  a  civil  injury,  or  no ;  for,  before 
the  abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 
whether  an  adlion  would  lie  for  taking  and  carrying  away  any 
other  child  befides  the  heir :  fome  holding  that  it  would  not, 
upon  the  fuppolition  that  the  only  ground  or  caufe  of  adlion  was 
lofing  the  value  of  the  heir's  marriage  j  and  others  holding  that 
an  action  would  lie  for  taking  away  any  of  the  children,  for  that 
the  parent  hath  an  intereft  in  them  all,  to  provide  for  their  edu- 
cationd.  If  therefore  before  the  abolition  of  thefe  tenures  it  was 
an  injury  to  the  father  to  take  away  the  reft  of  his  children,  as 

c  Cro.  Jac.  501.538.  *  Cro.  Eliz.  770. 
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well  as  his  heir,  (as  I  am  inclined  to  think  it  was)  it  frill  remains 
an  injury,  and  is  remediable  by  a  writ  of  rafoifkment,  or,  action 
of  trejpafs  m  et  armis,  de  Jilio,  vel  flia,  rapto  vel  abduSlo e ;  in 
the  fame  manner  as  the  hufband  may  have  it,  on  account  of  the 
abduction  of  his  wife. 

III.  O  F  a  fimilar  nature  to  the  laft  is  the  relation  of  guardian 
and  ward ;  and  the  like  actions  mutatis  mutandis,  as  are  given  to 
fathers,  the  guardian  alfo  has  for  recovery  of  damages,  when 
his  ward  is  flolen  or  ravifhed  away  from  him f.  And  though 
guardianlhip  in  chivalry  is  now  totally  abolifhed,  which  was  the 
only  beneficial  kind  of  guardianfhip  to  the  guardian,  yet  the 
guardian  in  focage  was  always s  and  is  flill  intitled  to  an  action 
of  ravifomenf,  if  his  ward  or  pupil  be  taken  from  him  :  but 
then  he  muft  account  to  his  pupil  for  the  damages  which  he  fo 
recovers  h.  And,  as  guardian  in  focage  was  alfo  intitled  at  com- 
mon law  to  a  writ  of  right  of  ward,  de  cujlodia  terrae  et  baeredis, 
in  order  to  recover  the  porTeflion  and  cuflody  of  the  infant ',  fo 
I  apprehend  that  he  is  ftill  intitled  to  fue  out  this  antiquated 
writ.  But  a  more  fpeedy  and  fummary  method  of  redreffing  all 
complaints  relative  to  wards  and  guardians  hath  of  late  obtained, 
by  an  application  to  the  court  of  chancery  ;  which  is  the  fu- 
preme  guardian,  and  has  the  fuperintendent  jurifdiction,  of  all 
the  infants  in  the  kingdom.  And  it  is  exprelfly  provided  by 
ftatute  12  Car.  II.  c.  24.  that  teftamentary  guardians  may  main- 
tain an  action  of  ravifliment  or  trefpafs,  for  recovery  of  any  of 
their  wards,  and  alfo  for  damages  to  be  applied  to  the  ufe  and 
benefit  of  the  infants  k. 

IV.  To  the  relation  between  majler  andfervanf,  and  the  rights 
accruing  therefrom,  there  are  two  fpecies  of  injuries  incident. 
The  one  is,  retaining  a  man's  hired  fervant  before  his  time  is  ex- 
pired j  the  other,  beating  or  confining  him  in  fuch  a  manner 

"  F.  N.  B.  90.  h  Hale  on  F.  N.  B.  139. 

*  /&</.  139,  '  F.  N.  B.  ibid. 

£  Ibid.  k  2  P.  Wm!.  108.. 
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that  he  is  not  able  to  perform  his  work.     As  to  the  firft  ;  the  re- 
taining another  perfon's  fervant  during  the  time  he  has  agreed  to 
ferve  his  prefent  mafter ;  this,   as  it  is  an  ungentlemanlike,  fo  it 
is  alfo  an  illegal  a<ft.     For  every  mafter  has  by  his  contract  pur- 
chafed  for  a  valuable  confidenition  the  fervice  of  his  domeflics 
for  a  limited  time  :   the  inveigling  or  hiring  his  fervant,  which 
induces  a  breach  of  this  contrad:,  is  therefore  an  injury  to  the 
mafter  ;  and  for  that  injury  the  law  has  given  him  a  remedy  by 
a  fpecial   action   on   the  cafe :   and  he  may  alfo  have  an  action 
a^ainft  the   fervant  for  the  non-performance  of  his  agreement1. 
But,  if  the  new  mafter  were  not  apprized  of  the  former  contract, 
no  action  lies  againft  him  m,   unkis  he  refufe  to  reftore  the  fervant 
upon  demand.     The  other  point   of  injury,  is  that  of  beating, 
confining,  or  difabling  a  man's  fervant,  which  depends  upon  the 
fame  principle  as  the  laft  ;  viz.  the  property  which  the  mafter  has 
by   his   contrail   acquired  in  the  labour  of  the  fervant.     In  this 
cafe,  befides  the  remedy  of  an  action  of  battery  or  imprifonment, 
which  the  fervant   himfelf  as   an   individual  may  have  againft 
the  aggreflbr,  the  mafter  alfo,  as  a  recompence  for  his  imme- 
diate lofs,  may  maintain  an  action  of  trefpafs,  vi  et  arnns ;    in 
which  he  muft  allege  and  prove  the  fpecial  damage  he  has  fuf- 
tained  by  the  beating  of  his  fervant,  per  quod  fermtium  amijit  "  : 
and  then   the  jury  will  make  him   a   proportionable  pecuniary 
fatisfaction.     A  fimilar  practice  to  which,  we  find  alfo  to  have 
obtained  among  the  Athenians ;  where  mafters  were  entitled  to 
an  action  againft  fuch  as  beat  or  ill  treated  their  fervants0. 

WE  may  obferve  that,  in  thefe  relative  injuries,  notice  is  only 
taken  of  the  wrong  done  to  the  fuperior  of  the  parties  related, 
by  the  breach  and  diflblution  of  either  the  relation  itfelf,  or  at 
leaft  the  advantages  accruing  therefrom ;  while  the  lofs  of  the 
inferior  by  fuch  injuries  is  totally  unregarded.  One  reafon  for 
which  may  be  this  :  that  the  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  affiftance  of  the  fuperior,  as  the  fupe- 

1  F.  N.  B.  167.  "9  Rep.  113.    10  Rep.  130. 

«  Ibid.    Winch.  51.  '  Pott.  Antiqu.  b.  I.  0,26. 
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rior  is  held  to  have  in  thofe  of  the  inferior ;  and  therefore  the 
inferior  can  fuffer  no  lofs  or  injury.  The  wife  cannot  recover 
damages  for  beating  her  hufband,  for  fhe  hath  no  feparate  inte- 
reft  in  any  thing  during  her  coverture.  The  child  hath  no  pro- 
perty in  his  father  or  guardian ;  as  they  have  in  him,  for  the 
fake  of  giving  him  education  and  nurture.  Yet  the  wife  or  the 
child,  if  the  hufband  or  parent  be  flain,  have  a  peculiar  fpecies 
of  criminal  profecution  allowed  them,  in  the  nature  of  a  civil. 
fatisfadtion  j  which  is  called  an  appeal,  and  which  will  be  con- 
fidered  in  the  next  book.  And  fo  the  fervant,  whofe  mafter  is 
difabled,  does  not  thereby  lofe  his  maintenance  or  wages.  He 
had  no  property  in  his  mafter ;  and,  if  he  receives  his  part  of 
the  ftipulated  contract,  he  fuffers  no  injury,  and  is  therefore 
intitled  to  no  adlion,  for  any  battery  or  imprifonment  which 
fuch  mailer  may  happen  to  endure. 
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CHAPTER    THE     NINTH, 
OF  INJURIES  TO  PERSONAL  PROPERTY. 


IN  the  preceding  chapter  we  confidered  the  wrongs  or  injuries 
that  affecled  the  rights  of  perfons,  either  confidered  as  indi- 
viduals, or  as  related  to  each  other ;  and  are  at  prefent  to  enter 
upon  the  difcuflion  of  fuch  injuries  as  affect  the  rights  of  pro- 
perty, together  with  the  remedies  which  the  law  has  given  to 
repair  or  redrefs  them. 

AND  here  again  we  muft  follow  our  former  divifion*  of  pro- 
perty into  perfonal  and  real  :  perfonal,  which  confifts  in  goods, 
money,  and  all  other  moveable  chattels,  and  things  thereunto 
incident ;  a  property,  which  may  attend  a  man's  perfon  wherever 
he  goes,  and  from  thence  receives  it's  denomination  :  and  real 
property,  which  confiiis  of  fuch  things  as  are  permanent,  fixed, 
and  immoveable ;  as  lands,  tenements,  and  hereditaments  of  all 
kinds,  which  are  not  annexed  to  the  perfon,  nor  can  be  moved 
from  the  place  in  which  they  fubfift. 

FIRST  then  we  are  to  confider  the  injuries  that  may  be  of- 
fered to  the  rights  of  perfonal  property ;  and,  of  thefe,  firft  the 
rights  of  perfonal  property  in  poffeffion,  and  then  thofe  that  are 
in  affion  only b. 

a  See  book  II.  ch.  2.  b  Hid.  ch.  25. 
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I.  TH  E  rights  of  perfonal  property  in  poffejjion  are  liable  to 
two  fpecies  of  injuries  :  the  amotion  or  deprivation  of  that  pof- 
feffion  ;  and  the  abufe  or  damage  of  the  chattels,  while  the 
poffeffion  continues  in  the  legal  owner.  The  former,  or  depri- 
vation of  poflemon,  is  alfo  divifible  into  two  branches ;  the  un- 
juft  and  unlawful  taking  them  away;  and  the  unjuft  detaining 
them,  though  the  original  taking  might  be  lawful. 

i .  A  N  D  firft  of  an  unlawful  taking.  The  right  of  property 
in  all  external  things  being  folely  acquired  by  occupancy,  as  has 
been  formerly  ftated,  and  preferved  and  transferred  by  grants, 
deeds,  and  wills,  which  are  a  continuation  of  that  occupancy  ; 
it  follows  as  a  necefTary  confequence,  that  when  I  once  have  gain- 
ed a  rightful  pofTemon  of  any  goods  or  chattels,  either  by  a  juft 
occupancy  or  by  a  legal  transfer,  whoever  either  by  fraud  or 
force  difpoffeffes  me  of  them  is  guilty  of  a  tranfgrefiion  againfl 
the  law  of  fociety,  which  is  a  kind  of  fecondary  law  of  nature. 
For  there  muft  be  an  end  of  all  focial  commerce  between  man 
and  man,  unlefs  private  poffemons  be  fecured  from  unjufl:  inva- 
fions :  and,  if  an  acquifition  of  goods  by  either  force  or  fraud 
were  allowed  to  be  a  furficient  title,  all  property  would  foon  be 
confined  to  the  moft  ftrong,  or  the  moft  cunning;  and  the  weak 
and  fimpleminded  part  of  mankind  (which  is  by  far  the  moft 
numerous  divifion)  could  never  be  fecure  of  their  poffemons. 

TH  E  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  confideration  is,  what  remedy  the  law  of  Eng- 
land has  given  for  it.  And  this  is,  in  the  firft  place,  the  reftitu- 
tion  of  the  goods  themfelves  fo  wrongfully  taken,  with  damages 
for  the  lofs  fuftained  by  fuch  unjuft  invafion  ;  which  is  effected 
by  adlion  of  replevin:  an  inftitution,  which  the  mirror0  afcribes 
to  Glanvil,  chief  juftice  to  king  Henry  the  fecond.  This  ob- 
tains only  in  one  inftance  of  an  unlawful  taking,  that  of  a  wrong- 

c    C.  2.   §.6. 
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ful  diftrefs ;   and  this   and  the  action  of  detinue  (of   which  1 
ihall  prefently  fay  more)  are  almoft  the  only  actions,  in  which  the 
actual  fpecific  polleffion  of  the  identical  perfonal  chattel  is  refto- 
red  to  the  proper  owner.    For  things  perfonal  are  looked  upon 
by  the  law  as  of  a  nature  fo  tranfitory  and  periihable,  that  it  is 
for  the  moft  part  impoffible  either  to  afcertain  their  identity,  or 
to  reftore  them  in  the  fame  condition  as  when  they  came  to  the 
hands  of  the  wrongful  pofiefibr.    And,  fmce  it  is  a  maxim  that 
"  lex  neminem  cogit  ad  liana,  feu  impoj/ibilia,"  it  therefore  contents 
itfelf  in  general  with  reftoring,  not  the  thing  itfelf,  but  a  pecu- 
niary equivalent  to  the  party  injured  ;  by  giving  him  a  fatisfac- 
tion  in  damages.      But  in  the  cafe  of  a  diftrejs,  the  goods  are 
from  the  firft  taking  in  the  cuftody  of  the  law,  and  not  merely 
in  that  of  the  diftreinor ;    and  therefore  they  may  not  only  be 
identified,  but  alfo  reflored  to   the  firfl  poffefibr,  without  any 
material  change  in  their  condition.    And,  being  thus  in  the  cuf- 
tody  of  the  law,  the  taking  them  back  by  force  is  looked  upon 
as  an  atrocious  injury,  and  denominated  a  refcous,  for  which  the 
diftreinor  has  a  remedy  in  damages,  either  by  writ  of  refcous  d, 
in  cafe  they  were  going  to  the  pound,  or  by  writ  de  parco  frafio, 
or  pound-breach*,   in  cafe  they  were  actually  impounded.     He 
may  alfo  at  hife  option  bring  an  action  on  the  cafe  for  this  injury: 
and  ihall  therein,  if  the  diftrefs   were   taken  for  rent,  recover 
treble  damages  f.    The  term,  refcous,  is  likewife  applied  to  the 
forcible  delivery  of  a  defendant,  when  arrefted,  from  the  officer 
who  is  carrying  him  to  prifon.  In  which  circumftances  the  plain- 
tiff has  a  fimilar  remedy  by  action  on  the  cafe,  or  of  refcous g  .- 
or,  if  the  iheriff  makes  a  return  of  fuch  refcous  to  the  court  out 
of  which  the  procefs  iffued,  the  refcuer  will  be  punifhed  by  at- 
tachment h. 


F.  N.  B.  101. 

«    Ibid.  100. 

'  Stat.  zW.  &M.  Seff.  i.  c.  5. 


8  6  Mod.  211. 

k  Cro.  Jac.  419.    Salk.  586- 
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A  N  adion  of  replevin,  the  regular  way  of  contefting  the  va- 
lidity of  the  tranfaftion,  is  founded,  I.faid,  upon  a  diftrefs  taken 
wrongfully  and  without  fufficient  caufe  :  being  a  re-delivery  of 
the  pledge1,  or  thing  taken  in  diftrefs,  to  the  owner  j  upon  his 
giving  fecurity  to  try  the  right  of  the  diftrefs,  and  to  reftore  it 
if  the  right  be  adjudged  againft  himk.    And  formerly,  when  the 
party  diftreined  upon  intended  to  difpute  the  right  of  the  diftrefs, 
he  had  no  other  procefs  by  the  old  common  law  than  by  a  writ 
of  replevin,  replegiari  facias ' ;  which   iffued  out    of  chancery, 
commanding  the  meriff  to  deliver  the  diftrefs  to  the  owner,  and 
afterwards  to  do  juftice  in  refpecl  of  the  matter  in  difpute  in  his 
own  county-court.     But  this  being  a  tedious  method  of  proceed- 
ing, the  beafts  or  other  goods  were  long  detained  from  the  owner, 
to  his  great  lofs  and  damage  m.    For  which  reafon  the  ftatute  of 
Marlbridge "  directs,  that  (without  fuing  a   writ   out   of   the 
chancery)  the  meriff,  immediately  upon  complaint  to  him  made, 
mail  proceed  to  replevy  the  goods.    And,  for  the  greater  eafe  of 
the  parties,  it  is  farther  provided  by  ftatute  i  P.  &  M.  c.  12.  that 
the  meriff  mall  make  at  leaft  four  deputies  in  each  county,  for 
the  fole  purpofe  of  making  replevins.    Upon  application  there- 
fore, either  to  the  meriff,  or  one  of  his  faid  deputies,  fecurity 
is  to  be  given,  in  purfuance  of  the  ftatute  of  Weftm.  2.13  Edw.  I. 
c.  2.    i.  That  the  party  replevying  will  purfue  his  adtion  againft 
the  diftreinor,  for  which  purpofe  he  puts  in  plegios  de  profequendo, 
or  pledges  to  profecute ;  and,  2.  That  if  the  right  be  determi- 
ned againft  him,  he  will  return  the  diftrefs  again  ;  for  which 
purpofe  he  is  alfo  bound  to  find  plegios  de  retorno  habendo.     Be- 
fides  thefe  pledges,  which  are  merely  difcretionary  in  the  fheriff, 
the  ftatute  1 1  Geo.  II.  c.  19.  requires  that  the  officer,  granting  a 
replevin  on  a  diftrefs  for  rent,  {hall  take  a  bond  with  two  fure- 
ties  in  a  fum  of  double  the  value  of  the  goods  diftreined  ;  which 
bond  fhall  be  affigned  to  the  avowant  or  perfon  making  cogni- 

'  See  pag.  13.  m  2  j,,^  ,3g< 

k  Co.  Liu.  145.  "  s  2  Hen.  III.  c,  21. 

J  F.  N.  B.68. 
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zance,  on  requeft  made  to  the  fheriff;  and,  if  forfeited,  may  be  fued 
in  the  name  of  the  affignee.  And  certainly,  as  the  end  of  all 
diftreffes  is  only  to  compel  the  party  diftreined  upon  to  fatisfy  the 
debt  or  duty  owing  from  him,  this  end  is  as  well  anfwered  by 
fuch  fufficient  fureties  as  by  retaining  the  very  diftrefs,  which 
might  frequently  occafion  great  inconvenience  to  the  owner  j 
and  that  the  law  never  wantonly  inflicts.  The  fheriff,  on  recei- 
ving fuch  fecurity,  is  immediately,  by  his  officers,  to  caufe  the 
chattels  taken  in  diftrefs  to  be  reftored  into  the  poffeffion  of  the 
party  diftreined  upon  ;  unlefs  the  diflreinor  claims  a  property  in 
the  goods  fo  taken.  For  if,  by  this  method  of  diftrefs,  the  dif- 
treinor  happens  to  come  again  into  poffeffion  of  his  own  property 
in  goods  which  before  he  had  loft,  the  law  allows  him  to  keep 
them,  without  any  reference  to  the  manner  by  which  he  thus 
has  regained  pofleffion ;  being  a  kind  of  perfonal  remitter0.  If 
therefore  the  diflreinor  claims  any  fuch  property,  the  party  re- 
plevying  muft  fue  out  a  writ  de  proprietate  probanda,  in  which 
the  fheriff  is  to  try,  by  an  inqueft,  in  whom  the  property  pre- 
vious to  the  diflrefs  fubfiftedp.  And  if  it  be  found  to  be  in  the 
diflreinor,  the  fheriff  can  proceed  no  farther ;  but  muft  return 
the  claim  of  property  to  the  court  of  king's  bench  or  common 
pleas,  to  be  there  farther  profecuted,  if  thought  advifable,  and 
there  finally  determined9. 

BUT  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  fherifFs  inqueft  determines  it  againft  the  diftreinor  ;  then  the 
fheriff  is  to  replevy  the  goods  (making  ufe  of  even  force,  if  the 
diftreinor  makes  reiiftance  r)  in  cafe  the  goods  be  found  within 
his  county.  But  if  the  diftrefs  be  carried  out  of  the  county,  or 
concealed,  then  the  fheriff  may  return  that  the  goods,  or  beafts, 
are  'eloigned,  elongate,  carried  to  a  diftance,  to  places  to  him  un- 
known :  and  thereupon  the  party  replevying  fhall  have  a  writ  of 
fapias  in  ivithernam,  or  in  "vetito  namio ;  a  term  which  fignifies  a 


See  pag.  19.  1  Co.  Litt.  145.     Finch.  L.  450. 

Finch.  L.  316.  '  z  Inft.  193. 
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fecond  or  reciprocal  diftrefs*,  in  lieu  of  the  firft  which  was 
eloigned.  It  is  therefore  a  command  to  the  fheriff  to  take  other 
goods,  of  the  diftreinor,  in  lieu  of  the  diftrefs  formerly  taken, 
and  eloigned,  or  withheld  from  the  ownert.  So  that  here  is  now 
diftrefs  againft  diftrefs  ;  one  being  taken  to  anfwer  the  other,  by 
way  of  reprilal u,  and  as  a  punifhment  for  the  illegal  behaviour 
of  the  original  diftreinor.  For  which  reafon  goods  taken  in 
•withernam  cannot  be  replevied,  till  the  original  diftrefs  is  forth- 
coming1". 

BUT,  in  common  cafes,  the  goods  are  delivered  back  to 
the  party  replevying,  who  is  then  bound  to  bring  his  action  of 
replevin ;  which  may  be  profecuted  in  the  county  court,  be 
the  diftrefs  of  what  value  it  mayx.  But  either  party  may  re- 
move it  to  the  fuperior  courts ;  the  plaintiff  at  pleafure,  the  de- 
fendant upon  reafonable  caufey :  and  alfo  if  in  the  courfe  of  pro- 
ceeding any  right  of  freehold  comes  in  queftion,  the  fheriff  can 
proceed  no  farther z ;  fo  that  it  is  ufual  to  carry  it  up  in  the  firft: 
inftance  to  the  courts  of  Weftminfter-hall.  Upon  this  action 
brought,  the  diftreinor,  who  is  now  the  defendant,  makes  avoivry? 
that  is,  he  avows  taking  the  diftrefs  in  his  own  right,  or  the  right 
of  his  wife a  -,  and  fets  forth  the  reafon  of  it,  as  for  rent  arrere, 
damage  done,  or  other  caufe  :  or  elfe,  if  he  juftifies  in  another's 
right,  as  his  bailiff  or  fervant,  he  is  faid  to  make  cognizance  ; 
that  is,  he  acktioivleges  the  taking,  but  infifts  that  fuch  taking 
was  legal,  as  he  acted  by  the  command  of  one  who  had  a  right 

8  Smith's  commonw.b. 3.0.10.  alnft.  141.  challenge  to  difpute  with  any  perfon  in  any 

1  F.  N.  B.  69.  73.  fcience  :    in  omni  fcibili,  et  de  quolitet  ente. 

»  In  the  old  northern  languages  the  word  Upon  which  Mr  More  fent  him  this  queftion, 

•uiitbernam  is  ufed  as  equivalent  to  reprifals.  "  utrum  a'veria  carucae,  tafta  in  'vetito  namio, 

(Stiernhook,  tie  jure  Sueon.  1.  i.  c.  10.)  "  Jint  irreplegibilia ;"   whether  hearts  of  the 

*  Raym.  475.  The  fubftance  of  this  rule  plough,  taken  in  'withernam,  are  incapable 

compofed  the  terms  of  that  famous  queftion,  of  being  replevied.     (Hoddefd.  c.  5.) 
with  which  fir  Thomas  More  (when  a  Iludent         "   2  Inft.  139. 
on  his  travels)   is  faid  to  have  puzzled   a         *  F.N.  6.69,  70. 
pragmatical  profeflbr  in  the    univerfity  of         2  Finch.  L.  3 1 7. 
Bruges  in  Flanders;  who  gave  a  univerfal         J  2  Saund    195*. 
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to  diftrein  :  and  on  the  truth  and  legal  merits  of  this  avowry  or 
cognizance  the  caufe  is  determined.  If  it  be  determined  for  the 
plaintiff;  viz.  that  the  diftrefs  was  wrongfully  taken;  he  has 
already  got  his  goods  back  into  his  own  poffeffion,  and  (hall  keep 
them,  and  moreover  recover  damages'3.  But  if  the  defendant 
prevails,  and  obtains  judgment  that  the  diftrefs  was  legal,  then 
he  {hall  have  a  writ  de  retorno  habendo,  whereby  the  goods  or 
chattels  (which  were  diftreined  and  then  replevied)  are  returned 
again  into  his  cuftody ;  to  be  fold,  or  otherwife  difpofed  of,  as 
if  no  replevin  had  been  made.  Or,  in  cafe  of  rent-arrere,  he  may 
have  a  writ  to  enquire  into  the  value  of  the  diftrefs  by  a  jury, 
and  fhall  recover  the  amount  of  it  in  damages,  if  lefs  than  the 
arrear  of  rent ;  or,  if  more,  then  fo  much  as  mall  be  equal  to 
fuch  arrear  :  and,  if  the  diftrefs  be  infufficient,  he  may  take  a 
farther  diftrefs  or  diftreffes  c :  but  otherwife,  if,  pending  a  re- 
plevin for  a  former  diftrefs,  a  man  diftreins  again  for  the  fame 
rent  or  fervice,  then  the  party  is  not  driven  to  his  action  of  re- 
plevin, but  fliall  have  a  writ  of  recaption*,  and  recover  damages 
for  the  defendant's  contempt  of  the  procefs  of  the  law. 

I  N  like  manner,  other  remedies  for  other  unlawful  takings  of 
a  man's  goods  conlift  only  in  recovering  a  fatisfaction  in  damages. 
As  if  a  man  take  the  goods  of  another  out  of  his  actual  or  vir- 
tual pofTeflion,  without  having  a  lawful  title  fo  to  do,  it  is  an 
injury;  which,  though  it  doth  not  amount  to  felony  unlefs  it  be 
done  animo  furandi,  is  neverthelefs  a  tranfgreffion,  for  which  an 
action  of  trefpafs  vi  et  armis  will  lie ;  wherein  the  plaintiff  mall 
not  recover  the  thing  itfelf,  but  only  damages  for  the  lofs  of  it. 
Or,  if  committed  without  force,  the  party  may,  at  his  choice, 
have  another  remedy  in  damages  by  action  of  trover  and  conver- 
jion,  of  which  I  fhall  prefently  fay  more. 

2.  DEPRIVATION  of.poffeflion  may  alfo  be  by  an  unjuft  de- 
tainer of  another's  goods,  though  the  original  taking  was  lawful. 

»  F.  N.  8.69.  *  F.  N.  B.  71. 

c  Stat.  17  Car.  II.  c.  7. 
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As  if  I  diftrein  another's  cattle  damage-feafant,  and  he  tenders 
me  fufficient  amends  ;  now,  though  the  original  taking  was 
lawful,  my  fubfequent  detainment  of  them  after  tender  of  amends 
is  wrongful,  and  he  mall  have  an  adlion  of  replevin  againft  me 
to  recover  them  e :  in  which  he  mail  recover  damages  only  for 
the  detention  and  not  for  the  caption,  becaufe  the  original  taking 
was  lawful.  Or,  if  I  lend  a  man  a  horfe,  and  he  afterwards 
refufes  to  reftore  it,  this  injury  confifts  in  the  detaining,  and 
not  in  the  original  taking,  and  the  regular  method  for  me  to  re- 
cover pofTeffion  is  by  adlion  of  detinue f.  In  this  adlion,  of  de- 
tinue>  it  is  necefTary  to  afcertain  the  thing  detained,  in  fuch  man- 
ner as  that  it  may  be  fpecifically  known  and  recovered.  There- 
fore it  cannot  be  brought  for  money,  corn,  or  the  like  :  for  that 
cannot  be  known  from  other  money  or  corn  ;  unlefs  it  be  in  a  bag 
or  a  fack,  for  then  it  may  be  diftinguifhably  marked.  In  order 
therefore  to  ground  an  adlion  of  detinue,  which  is  only  for  the 
detaining,  thefe  points  are  neceflary g :  i .  That  the  defendant 
came  lawfully  by  the  goods,  as  either  by  delivery  to  him,  or 
finding  them  ;  2.  That  the  plaintiff'  have  a  property;  3.  That 
the  goods  themfelves  be  of  fome  value ;  and  4.  That  they  be 
afcertained  in  point  of  identity.  But  there  is  one  difadvantage 
which  attends  this  adlion  ;  viz.  that  the  defendant  is  herein  per- 
mitted to  wage  his  law,  that  is,  to  exculpate  himfelf  by  oathh, 
and  thereby  defeat  the  plaintiff  of  his  remedy  :  which  privilege 
is  grounded  on  the  confidence  originally  repofed  in  the  bailee  by 
the  bailor,  in  the  borrower  by  the  lender,  and  the  like ;  from 
whence  arofe  a  ftrong  prefumptive  evidence,  that  in  the  plaintiff's 
ovrn  opinion  the  defendant  was  worthy  of  credit.  But  for  this 
reafon  the  adlion  itfelf  is  of  late  much  difufed,  and  has  given 
place  to  the  adlion  of  trover. 

TH  i  s  adlion,  of  trover  and  confer/ion,  was  in  it's  original  an 
adlion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages  againft 
fuch  perfon  as  had  found  another's  goods,  and  refufed  to  deliver 

«  F.  N.  B.  69.  «  Co.  Liu.  286. 

*  Ibid.  138.  *  ItiJ.  295. 
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them  on  demand,  but  converted  them  to  his  own  ufe ;  from 
which  finding  and  converting  it  is  called  an  action  of  trover  and 
converjion.  The  freedom  of  this  action  from  wager  of  law,  and 
the  lefs  degree  of  certainty  requilite  in  defcribing  the  goods',  gave 
it  fo  confiderable  an  advantage  over  the  action  of  detinue,  that  by 
a  fiction  of  law  actions  of  trover  were  at  length  permitted  to  be 
brought  againfl  any  man,  who  had  in  his  poffeflion  by  any  means 
whatfoever  the  perfonal  goods  of  another,  and  fold  them  or  ufed 
them  without  the  confent  of  the  owner,  or  refufed  to  deliver 
them  when  demanded.  The  injury  lies  in  the  converfion  :  for 
any  man  may  take  the  goods  of  another  into  poffeflion,  if  he 
finds  them  j  but  no  finder  is  allowed  to  acquire  a  property  there- 
in, unlefs  the  owner  be  for  ever  unknown1" :  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  which  the  law  prefumes 
him  to  do,  if  he  refufes  to  reflore  them  to  the  owner ;  for  which 
reafon  fuch  refufal  alone  is,  prima  facie,  fufficient  evidence  of  a 
converfion  '.  The  fact  of  the  finding,  or  trover,  is  therefore  now 
totally  immaterial  :  for  the  plaintiff  needs  only  to  fuggeft  (as 
words  of  form)  that  he  loft  fuch  goods,  and  that  the  defendant 
found  them ;  and,  if  he  proves  that  the  goods  are  his  property, 
and  that  the  defendant  had  them  in  his  poffeflion,  it  is  fufficient. 
But  a  converfion  muft  be  fully  proved  :  and  then  in  this  action 
the  plaintiff  fhall  recover  damages,  equal  to  the  value  of  the 
thing  converted,  but  not  the  thing  itfelf ;  which  nothing  will 
recover  but  an  action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal, 
while  in  the  poffeflion  of  the  owner,  as  hunting  a  man's  deer, 
ihooting  his  dogs,  poifoning  his  cattle,  or  in  any  wife  taking  from 
the  value  of  any  of  his  chattels,  or  making  them  in  a  worfe 
condition  than  before,  thefe  are  injuries  too  obvious  to  need  ex- 
plication. I  have  only  therefore  to  mention  the  remedies  given 
by  the  law  to  redrefs  them,  which  are  in  two  mapes  :  by  action 
of  trefpafs  vi  et  armis,  where  the  act  is  in  itfelf  immediately  in- 
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jurious  to  another's  property,  and  therefore  neceflarily  accompa- 
nied with  fome  degree  of  force  ;  and  by  fpecial  action  on  the  cafe, 
where  the  act  is  in  itfelf  indifferent,  and  the  injury  only  confe- 
quential,  and  therefore  arifing  without  any  breach  of  the  peace. 
In  both  of  which  fuits  the  plaintiff  fliall  recover  damages,  in  pro- 
portion to  the  injury  which  he  proves  that  his  property  has  fuf- 
tained.  And  it  is  not  material  whether  the  damage  be  done  by 
the  defendant  himfelf,  or  his  fervants  by  his  direction  ;  for  the 
action  will  lie  againft  the  mafter  as  well  as  the  fervant"1.  And, 
if  a  man  keeps  a  dog  or  other  brute  animal,  ufed  to  do  mifchief, 
as  by  worrying  fheep,  or  the  like,  the  owner  muft  anfwer  for 
the  confequences,  if  he  knows  of  fuch  evil  habit ". 

II.  HITH  E  RTO  of  injuries  affecting  the  right  of  things  per- 
fonal,  in  pojfejjion.  We  are  next  to  confider  thofe  which  regard 
things  in  aSlion  only  ;  or  fuch  rights  as  are  founded  on,  and  arife 
from  contrasts  -,  the  nature  and  feveral  divilions  of  which  were 
explained  in  the  preceding  volume  °.  The  violation,  or  non-per- 
formance, of  thefe  contracts  might  be  extended  into  as  great  a 
variety  of  wrongs,  as  the  rights  which  we  then  confidered  :  but 
I  mall  now  endeavour  to  reduce  them  into  a  narrow  compafs, 
by  here  making  only  a  twofold  divifion  of  contracts ;  viz.  con- 
tracts exprefs,  and  contracts  implied;  and  confidering  the  injuries 
that  arife  from  the  violation  of  each,  and  their  refpective  re- 
medies. 

EXPRESS  contracts  include  three  diflinct  fpecies,  debts,  co- 
venants, and  promifes. 

i .  T  H  E  legal  acceptation  of  debt  is,  a  fum  of  money  due  by 
certain  and  exprefs  agreement.  As,  by  a  bond  for  a  determinate 
fum ;  a  bill  or  note ;  a  fpecial  bargain  j  or  a  rent  referved  on  a 
leafe ;  where  the  quantity  is  fixed  and  unalterable,  and  does  not 
depend  upon  any  after-calculation  to  fettle  it.  The  non-payment 

••»  Noy's  Max.  c.  44.  °  See  book  II.  ch.  30. 
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of  thefe  is  an  injury,  for  which  the  proper  remedy  is  by  action 
of  debt  p,  to  compel  the  performance  of  the  contract  and  recover 
the  fpecifical  fum  due  q.  This  is  the  ihorteft  and  furefl  remedy  ; 
particularly  where  the  debt  arifes  upon  a  fpecialty,  that  is,  upon 
n  deed  or  inftrument  under  leal.  So  alfo,  if  I  verbally  agree  to  pay 
a  man  a  certain  price  for  a  certain  parcel  of  goods,  and  fail  in 
the  performance,  an  action  of  debt  lies  againfl  me  ;  for  this  is 
alfo  a  determinate  contract  :  but  if  I  agree  for  no  fettled  price,  I 
am  not  liable  to  an  action  of  debt,  but  a  fpecial  action  on  the 
cafe,  according  to  the  nature  of  my  contract.  And  indeed  ac- 
tions of  debt  are  now  feldom  brought  but  upon  fpecial  contracts 
under  feal  :  wherein  the  fum  due  is  clearly  and  precifely  exprefT- 
ed  :  for  in  cafe  of  fuch  an  action  upon  a  fimple  contract,  the 
plaintiff"  labours  under  two  difficulties.  Firft,  the  defendant  has 
here  the  fame  advantage  as  in  an  action  of  detinue,  that  of  waging 
his  law,  or  purging  himfelf  of  the  debt  by  oath,  if  he  thinks 
proper  r.  Secondly,  in  an  action  of  debt  the  plaintiff  muft  re- 
cover the  whole  debt  he  claims,  or  nothing  at  all.  For  the  debt 
is  one  fmgle  caufe  of  action,  fixed  and  determined  ;  and  which 
therefore,  if  the  proof  varies  from  the  claim,  cannot  be  looked 
upon  as  the  fame  contract  whereof  the  performance  is  fued  for. 
If  therefore  I  bring  an  action  of  debt  for  3O/,  I  am  not  at  li- 
berty to  prove  a  debt  of  20  /,  and  recover  a  verdict  thereon  s;  any 
more  than  if  I  bring  an  action  of  detinue  for  a  horfe,  I  can 
thereby  recover  an  ox.  For  I  fail  in  the  proof  of  that  contract, 
which  my  action  or  complaint  has  alleged  to  be  fpecific,  exprefs, 
and  determinate.  But  in  an  action  on  the  cafe,  on  what  is  called 
•H\.indebitatiis  ajfwnpjit,  which  is  not  brought  to  compel  a  fpecific 
performance  of  the  contract,  but  to  recover  damages  for  it's  non- 
performance,  the  implied  ajjumpjit,  and  confequently  the  damages 
for  the  breach  of  it,  are  in  their  nature  indeterminate  ;  and  will 
therefore  adapt  and  proportion  themfelves  to  the  truth  of  the 
eafe  which  mall  be  proved,  without  being  confined  to  the  pre- 
cife  demand  Hated  in  the  declaration.  For  if  any  debt  be  proved, 
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however  lefs  than  the  fum  demanded,  the  law  will  raife  a  pro- 
mife  pro  tanto,  and  the  damages  will  of  courfe  be  proportioned 
to  the  actual  debt.  So  that  I  may  declare  that  the  defendant, 
being  indebted  to  me  in  30  /,  undertook  or  promifed  to  pay  it,  but 
failed  ;  and  lay  my  damages  arifing  from  fuch  failure  at  what  fum 
I  pleafe  :  and  the  jury  will,  according  to  the  nature  of  my  proof, 
allow  me  either  the  whole  in  damages,  or  any  inferior  fum. 

THE  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinet,  and  fometimes  in  the  detinet  only:  that  is,  the  writ 
ftates,  either  that  the  defendant  owes  and  unjuftly  detains  the  debt 
or  thing  in  queftion,  or  only  that  he  unjuftly  detains  it.  It  is 
brought  in  the  debet  as  well  as  detinet,  when  fued  by  one  of  the 
original  contracting  parties  who  perfonally  gave  the  credit,  againft 
the  other  who  perfonally  incurred  the  debt,  as  by  the  obligee 
againft  the  obligor,  the  landlord  againft  the  tenant,  &c.  But,  if 
it  be  brought  by  or  againft  an  executor  for  a  duty  due  to  or  from 
the  teftator,  this,  not  being  his  own  debt,  {hall  be  fued  for  in 
the  detinet  only '.  So  alfo  if  the  action  be  for  goods,  for  corn,  or 
an  horfe,  the  writ  mall  be  in  the  detinet  only  ;  for  nothing  but 
a  fum  of  money,  for  which  I  have  perfonally  contracted,  is  pro- 
perly confidered  as  my  debt.  And  indeed  a  writ  of  debt  in  the 
detinet  only,  is  neither  more  nor  lefs  than  a  mere  writ  of  detinue  ; 
it  might  therefore  perhaps  be  more  eafy  (inftead  of  diftinguiming 
between  the  debet  and  detinet,  and  the  detinet  only,  in  an  action 
of  debt)  to  fay  at  once  that  in  the  one  cafe  an  action  of  debt  may 
be  had,  in  the  other  an  action  of  detinue. 

2.  A  COVENANT  alfo,  contained  in  a  deed,  to  do  a  direct 
act  or  to  omit  one,  is  another  fpecies  of  exprefs  contracts,  the 
violation  or  breach  of  which  is  a  civil  injury.  As  if  a  man  co- 
venants to  be  at  York  by  fuch  a  day,  or  not  to  exercife  a  trade 
in  a  particular  place,  and  is  not  at  York  at  the  time  appointed, 
or  carries  on  his  trade  in  the  place  forbidden,  thefe  are  direct 
breaches  of  his  covenant ;  and  may  be  perhaps  greatly  to  the 
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di  fad  vantage  and  lofs  of  the  covenantee.  The  remedy  for  this  is 
by  a  writ  of  covenant  u  j  which  directs  the  flieriff  to  command 
the  defendant  generally  to  keep  his  covenant  with  the  plaintiff 
(without  fpecifying  the  nature  of  the  covenant)  or  mew  good 
caufe  to  the  contrary  :  and  if  he  continues  refractory,  or  the 
covenant  is  already  fo  broken  that  it  cannot  now  be  fpecifically 
performed,  then  the  fubfequent  proceedings  fet  forth  with  pre- 
cifion  the  covenant,  the  breach,  and  the  lofs  which  has  happened 
thereby;  whereupon  the  jury  will  give  damages,  in  proportion 
to  the  injury  fuftained  by  the  plaintiff,  and  occafioned  by  fuch 
breach  of  the  defendant's  contract. 

THERE  is  one  fpecies  of  covenant,  of  a  different  nature  from 
the  reft;  and  that  is  a  covenant  real,  to  convey  or  difpofe  of 
lands,  which  feems  to  be  partly  of  a  perfonal  and  partly  of  a 
real  nature".  For  this  the  remedy  is  by  a  fpecial  writ  of  cove- 
nant, for  a  fpecific  performance  of  the  contract,  concerning  cer- 
tain lands  particularly  defcribed  in  the  writ.  It  therefore  directs 
the  meriff  to  command  the  defendant,  here  called  the  deforciant, 
to  keep  the  covenant  made  between  the  plaintiff  and  him  con- 
cerning the  identical  lands  in  queftion  :  and  upon  this  procefs  it 
is  that  fines  of  land  are  ufually  levied  at  common  law x ;  the 
plaintiff,  or  perfon  to  whom  the  fine  is  levied,  bringing  a  writ  of 
covenant,  in  which  he  fuggefts  fome  agreement  to  have  been 
made  between  him  and  the  deforciant,  touching  thofe  particular 
lands,  for  the  completion  of  which  he  brings  this  action.  And, 
for  the  end  of  this  fuppofed  difference,  the  fine  or  Jinalis  concordia 
is  made,  whereby  the  deforciant  (now  called  the  cognizor)  ac- 
knowleges  the  tenements  to  be  the  right  of  the  plaintiff,  now 
called  the  cognizee.  And  moreover,  as  leafes  for  years  were  for- 
merly confidered  only  as  contracts y  or  covenants  for  the  enjoy- 
ment of  the  rents  and  profits,  and  not  as  the  conveyance  of  any 
real  intereft  in  the  land,  the  antient  remedy  for  the  lelTee,  if  eject- 
ed, was  by  writ  of  covenant  againft  the  leffor,  to  recover  the  term 
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(if  in  being)  and  damages,  in  cafe  the  oufter  was  committed  by  the 
leflbr  himfelf ;  or,  if  the  term  was  expired,  or  the  oufler  was 
committed  by  a  ftranger,  then  to  recover  damages  only  z. 

3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  of  writing  and  fealing  to  make 
it  abfolutely  the  fame.  If  therefore  it  be  to  do  any  explicit  act, 
it  is  an  exprefs  contract,  as  much  as  any  covenant;  and  the 
breach  of  it  is  an  equal  injury.  The  remedy  indeed  is  not  ex.- 
actly  the  fame :  fince  inftead  of  an  action  of  covenant,  there 
only  lies  an  action  upon  the  cafe,  for  what  is  called  the  affumpfit 
or  undertaking  of  the  defendant;  the  failure  of  performing  which 
is  the  wrong  or  injury  done  to  the  plaintiff,  the  damages  where- 
of a  jury  are  to  eflimate  and  fettle.  As  if  a  builder  promifes,. 
undertakes,  or  affumes  to  Caius,  that  he  will  build  and  cover 
his  houfe  within  a  time  limited,  and  fails  to  do  it ;  Caius  has  an 
action  on  the  cafe  againfl  the  builder,  for  this  breach  of  his  ex- 
prefs promife,  undertaking,  or  ajjumpjvt ;  and  mall  recover  a  pe- 
cuniary fatisfaction  for  the  injury  fuftained  by  fuch  delay.  So 
alfo  in  the  cafe  before-mentioned,  of  a  debt  by  fimple  contract, 
if  the  debtor  promifes  to  pay  it  and  does  not,  this  breach  of 
promife  entitles  the  creditor  to  his  action  on  the  cafe,  inftead  of 
being  driven  to  an  action  of  debt.  Thus  likewife  a  promiffory 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  is  an  exprefs  ajjiimpfit ;  and  the  payee  at  common  law, 
or  by  cuflom  and  act  of  parliament  the  indorfee  %  may  recover 
the  value  of  the  note  in  damages,  if  it  remains  unpaid.  Some 
agreements  indeed,  though  never  fo  expreflly  made,  are  deemed 
of  fo  important  a  nature,  that  they  ought  not  to  reft  in  verbal 
promife  only,  which  cannot  be  proved  but  by  the  memory 
(which  fometimes  will  induce  the  perjury)  of  witneffes.  To 
prevent  which,  the  ftatute  of  frauds  and  perjuries,  29  Car.  II. 
c.  3.  enacts,  that  in  the  five  following  cafes  no  verbal  promife 
fhall  be  fufficient  to  ground  an  action  upon,  but  at  the  leaft  fome 
note  or  memorandum  of  it  fhall  be  made  in  writing,  and  figned 
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by  the  party  to  be  charged  therewith:  i.  Where  an  executor 
or  administrator  promifes  to  anfwer  damages  out  of  his  own  ef- 
tate.  2.  Where  a  man  undertakes  to  anfwer  for  the  debt,  de- 
fault, or  mifcarriage  of  another.  3.  Where  any  agreement  is 
made,  upon  confideration  of  marriage.  4.  Where  any  contract 
or  fale  is  made  of  lands,  tenements,  or  hereditaments,  or  any 
intereft  therein.  5.  And,  laftly,  where  there  is  any  agreement 
that  is  not  to  be  performed  within  a  year  from  the  making  there- 
of. In  all  thefe  cafes  a  mere  verbal  aJJ'umpjit  is  void. 

FR  o  M  thefe  exprefs  contracts  the  tranfition  is  eafy  to  thofe 
that  are  only  implied  by  law.  Which  are  fuch  as  reafon  and  juf- 
tice  dictate,  and  which  therefore  the  law  prefumes  that  every 
man  has  contracted  to  perform ;  and,  upon  this  prefumption, 
makes  him  anfwerable  to  fuch  perfons,  as  fuffer  by  his  non-per- 
formance. 

O  F  this  nature  are,  firft,  fuch  as  are  necefTarily  implied  by 
the  fundamental  confutation  of  government,  to  which  every 
man  is  a  contracting  party.  And  thus  it  is  that  every  perfon  is 
bound  and  hath  virtually  agreed  to  pay  fuch  particular  fums  of 
money,  as  are  charged  on  him  by  the  fentence,  or  affelTed  by  the 
interpretation,  of  the  law.  For  it  is  part  of  the  original  con- 
tract, entered  into  by  all  mankind  who  partake  the  benefits  of 
fociety,  tofubmit  in  all  points  to  the  municipal  constitutions  and 
local  ordinances  of  that  ftate,  of  which  each  individual  is  a 
member.  Whatever  therefore  the  laws  order  any  one  to  pay, 
that  becomes  inftantly  a  debt,  which  he  hath  beforehand  con- 
tracted to  difcharge.  And  this  implied  agreement  it  is,  that  gives 
the  plaintiff  a  right  to  institute  a  fecond  action,  founded  merely 
on  the  general  contract,  in  order  to  recover  fuch  damages,  or 
fum  of  money,  as  are  affefTed  by  the  jury  and  adjudged  by  the 
court  to  be  due  from  the  defendant  to  the  plaintiff  in  any  for- 
mer action.  So  that  if  he  hath  once  obtained  a  judgment  againft 
another  for  a  certain  fum,  and  neglects  to  take  out  execution 
thereupon,  he  may  afterwards  bring  an  action  of  debt  upon  this 
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judgment b,  and  fhall  not  be  put  upon  the  proof  of  the  original 
caufe  of  action  ;  but  upon  mewing  the  judgment  once  obtained, 
ftill  in  full  force,  and  yet  unfatisfied,  the  law  immediately  im- 
plies, that  by  the  original  contract  of  fociety  the  defendant  hath 
contracted  a  debt,  and  is  bound  to  pay  it.  This  method  feems  to 
have  been  invented,  when  real  actions  were  more  in  ufe  than 
at  prefent,  and  damages  were  permitted  to  be  recovered  thereon  ; 
in  order  to  have  the  benefit  of  a  writ  of  capias  to  take  the  de- 
fendant's body  in  execution  for  thofe  damages,  which  procefs  was 
allowable  in  an  action  of  debt  (in  confequence  of  the  ftatute 
25  Edw.  III.  c.  17.)  but  not  in  an  action  real.  Wherefore,  fince 
the  difufe  of  thofe  real  actions,  actions  of  debt  upon  judgment  in 
perfonal  fuits  have  been  pretty  much  difcountenanced  by  the 
courts,  as  being  generally  vexatious  and  oppreffive,  by  harralTmg 
the  defendant  with  the  cofls  of  two  actions  inflead  of  one. 

ON  the  fame  principle  it  is,  (of  an  implied  original  contract 
to  fubmit  to  the  rules  of  the  community,  whereof  we  are  mem- 
bers) that  a  forfeiture  impofed  by  the  by-laws  and  private  ordi- 
nances of  a  corporation  upon  any  that  belong  to  the  body,  or  an 
amercement  fet  in  a  court-leet  or  court-baron  upon  any  of  the 
fuitors  to  the  court  (for  otherwife  it  will  not  be  binding c)  im- 
mediately create  a  debt  in  the  eye  of  the  law  :  and  fuch  forfeit- 
ure or  amercement,  if  unpaid,  work  an  injury  to  the  party  or 
parties  in  titled  to  receive  it ;  for  which  the  remedy  is  by  action 
of  debtd. 

THE  fame  reafon  may  with  equal  juftice  be  applied  to  all 
penal  flatutes,  that  is,  fuch  acts  of  parliament  whereby  a  for- 
feiture is  inflicted  for  tranfgreffing  the  provifions  therein  enact- 
ed. The  party  offending  is  here  bound  by  the  fundamental  con- 
tract of  fociety  to  obey  the  directions  of  the  legiilature,  and 
pay  the  forfeiture  incurred  to  fuch  perfons  as  the  law  requires. 
The  ufual  application  of  this  forfeiture  is  either  to  the  party 
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grieved,  or  elfe  to  any  of  the  king's  fubjects  in  general.  Of 
the  former  fort  is  the  forfeiture  inflicted  by  the  flatute  of 
Winchefler6  (explained  and  enforced  by  feveral  fubfequent  fta- 
tutesf)  upon  the  hundred  wherein  a  man  is  robbed,  which  is 
meant  to  oblige  the  hundredors  to  make  hue  and  cry  after  the 
felon ;  for,  if  they  take  him,  they  fland  excufed.  But  other- 
wife  the  party  robbed  is  intitled  to  profecute  them,  by  a  fpecial 
action  on  the  cafe,  for  damages  equivalent  to  his  lofs.  And  of 
the  fame  nature  is  the  action  given  by  flatute  9  Geo.  I.  c.  22. 
-commonly  called  the  black  act,  againfl  the  inhabitants  of  any 
hundred,  in  order  to  make  fatisfaction  in  damages  to  all  perfons 
who  have  fuffered  by  the  offences  enumerated  and  made  felony 
by  that  act.  But,  more  ufually,  thefe  forfeitures  created  by  fta- 
tute  are  given  at  large,  to  any  common  informer ;  or,  in  other 
words,  to  any  fuch  perfon  or  perfons  as  will  fue  for  the  fame  : 
and  hence  fuch  actions  are  called  popular  actions,  becaufe  they 
are  given  to  the  people  in  general5.  Sometimes  one  part  is  given 
to  the  king,  to  the  poor,  or  to  fome  public  ufe,  and  the  other 
part  to  the  informer  or  profecutor ;  and  then  the  fuit  is  called  a 
qui  tarn  action,  becaufe  it  is  brought  by  a  perfon  "  qui  tarn  pro 
"  domino  rege,  &c,  quam  pro  Jeipfo  in  hac  parte  Jequitur."  If  the 
king  therefore  himfelf  commences  this  fuit,  he  fhall  have  the 
whole  forfeiture  h.  But  if  any  one  hath  begun  a  qui  tarn,  or  po- 
pular, action,  no  other  perfon  can  purfue  it ;  and  the  verdict 
paffed  upon  the  defendant  in  the  firfl  fuit  is  a  bar  to  all  others, 
and  conclufive  even  to  the  king  himfelf.  This  has  frequently 
occasioned  offenders  to  procure  their  own  friends  to  begin  a  fuit, 
in  order  to  foreflall  and  prevent  other  actions :  which  practice 
is  in  fome  meafure  prevented  by  a  flatute  made  in  the  reign  of  a 
very  fharp-fighted  prince  in  penal  laws;  4  Hen.  VII.  c.  20.  which 
enacts,  that  no  recovery,  otherwife  than  by  verdict,  obtained  by 
collufion  in  an  action  popular,  fhall  be  a  bar  to  any  other  action 
profecuted  bona  fide.  A  provilion,  that  feems  borrowed  from 

e   i3Ed\v.  I.  c.  i.  s  See  book  II.  ch.  29. 

f  27Eliz.  c.i3.  zgCar.II.  0.7.  gCeo.II.         h  2  Hawk.  P.  C.  268. 
c.  16.    22  Geo.  II.  c.  24. 

the 


Ch.  9.  WRONGS.  161 

the  rule  of  the  Roman  law,  that  if  a  perfon  was  acquitted  of 
any  accufation,  merely  by  the  prevarication  of  the  accufer,  a  new 
profecution  might  be  commenced  againfl  him  '. 

A  SECOND  clafs,  of  implied  contracts,  are  fuch  as  do  not 
arife  from  the  exprefs  determination  of  any  court,  or  the  politive 
direction  of  any  ftatute  ;  but  from  natural  reafon,  and  the  jufl 
construction  of  law.  Which  clafs  extends  to  all  prefumptive 
undertakings  or  ajj'umpjits  ;  which,  though  never  perhaps  adtually 
made,  yet  conftantly  arife  from  this  general  implication  and  in- 
tendment  of  the  courts  of  judicature,  that  every  man  hath  en- 
gaged to  perform  what  his  duty  or  juftice  requires.  Thus, 

i  .  I  F  I  employ  a  perfon  to  tranfadt  any  bufinefs  for  me,  or 
perform  any  work,  the  law  implies  that  I  undertook,  or  aflumed 
to  pay  him  fo  much  as  his  labour  deferved.  And.  if  I  negledl  to 
make  him  amends,  he  has  a  remedy  for  this  injury  by  bringing 
his  action  on  the  cafe  upon  this  implied  ajfumpfit  ;  wherein  he  is 
at  liberty  to  fuggeft  that  I  promifed  to  pay  him  fo  much  as  he 
reafonably  deferved,  and  then  to  aver  that  his  trouble  was  really 
worth  fuch  a  particular  fum,  which  the  defendant  has  omitted 
to  pay.  But  this  valuation  of  his  trouble  is  fubmitted  to  the  de- 
termination of  a  jury;  who  will  aflefs  fuch  a  fum  in  damages  as 
they  think  he  really  merited.  This  is  called  an  affumpfit  on  a 
quantum  meruit. 

2.  THERE  is  alfo  an  implied  ajjumpfit  on  a  quantum  tittlebat, 
which  is  very  fimilar  to  the  former  ;  being  only  where  one  takes 
up  goods  or  wares  of  a  tradefman,  without  expreflly  agreeing 
for  the  price.  There  the  law  concludes,  that  both  parties  did 
intentionally  agree,  that  the  real  value  of  the  goods  mould  be 
paid  ;  and  an  action  on  the  cafe  may  be  brought  accordingly,  if 
the  vendee  refufes  to  pay  that  value. 
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3.  A  THIRD  fpecies  of  implied  afl'umpjits  is  when  one  has 
had   and   received   money  of  another's,    without  any  valuable 
confederation  given  on  the  receiver's  part :   for  the  law  conflrues 
this  to  be  money  had  and  received  for  the  ufe  of  the  owner 
only ;  and  implies  that  the  perfon  fo  receiving  promifed  and  un- 
dertook to  account  for  it  to  the  true  proprietor.    And,  if  he  un- 
juftly  detains  it,  an  action  on  the  cafe  lies  againft  him  for  the 
breach  of  fuch  implied  promife  and  undertaking ;    and  he  will 
be  made  to  repair  the  owner  in  damages,  equivalent  to  what  he 
has  detained  in  fuch  violation  of  his  promife.    This  is  a  very  ex- 
tenfive  and  beneficial  remedy,   applicable  to  almoft  every  cafe 
where  the  defendant  has  received  money  which  ex  aequo  et  bono 
he  ought  to  refund.    It  lies  for  money  paid  by  miftake,  or  on  a 
confideration  which  happens  to  fail,  or  through  impofition,  ex- 
tortion, or  oppreffion,  or  where  undue  advantage  is  taken  of  the 
plaintiff's  fituation  k. 

4.  WH  ERE    a   perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  another,  at  his  requeft,  the  law  implies  a 
promife  of  repayment,  and  an  action  will  lie  on  this  affumpfit '. 

5.  LIKEWISE,  fifthly,  upon  a  ftated  account  between  two 
merchants,   or  other  perfons,    the  law  implies  that  he  againft 
whom  the  ballance  appears  has  engaged  to  pay  it  to  the  other  ; 
though  there  be  not  any  actual  promife.      And  from  this  impli- 
cation it  is  frequent  for  actions  on  the  cafe  to  be  brought,  de- 
claring that  the  plaintiff  and  defendant  had  fettled  their  accounts 
together,  infimul  computaffent,  (which  gives  name  to  this  fpecies 
of  affumpjit]  and  that  the  defendant  engaged  to  pay  the  plaintiff 
the  ballance,  but  has  fince  neglected  to  do  it.    But  if  no  account 
has  been  made  up,  then  the  legal  remedy  is  by  bringing  a  writ 
of  account,  de  computom;  commanding  the  defendant  to  render  a 
juft  account  to  the  plaintiff,  or  Ihew  the  court  good  caufe  to  the 

*  4  Burr.  1012.  ">  F.  N.  B.  116. 

1  Carth.  446.    zKeb.9p. 

contrary* 


Ch.  9.  WRONGS.  163 

contrary.  In  this  action,  if  the  plaintiff  fuccceds,  there  are  two 
judgments  :  the  firft  is,  that  the  defendant  do  account  (quod 
compute^  before  auditors  appointed  by  the  court;  and,  when 
fuch  account  1s  fmifhed,  then  the  fecond  judgment  is,  that  he  do 
pay  the  plaintiff  fo  much  as  he  is  found  in  arrear.  This  action, 
by  the  old  common  law  ',  lay  only  againft  the  parties  themfelves, 
and  not  their  executors ;  becaufe  matters  of  account  refted  folely 
in  their  own  knowlege.  But  this  defect,  after  many  fruitlefs  at- 
tempts in  parliament,  was  at  laft  remedied  by  flatute  4  Ann. 
G.  1 6.  which  gives  an  action  of  account  againft  the  executors 
and  adminiftrators.  But  however  it  is  found  by  experience,  that 
the  moft  ready  and  effectual  way  to  fettle  thefe  matters  of  ac- 
count is  by  bill  in  a  court  of  equity,  where  a  difcovery  may  be 
had  on  the  defendant's  oath,  without  relying  merely  on  the  evi- 
dence which  the  plaintiff  may  be  able  to  produce.  Wherefore 
actions  of  account,  to  compel  a  man  to  bring  in  and  fettle  his 
accounts,  are  now  very  feldom  ufed ;  though,  when  an  account 
is  once  flated,  nothing  is  more  common  than  an  action  upon  the 
implied  aj/umpjit  to  pay  the  ballance. 

6.  T  H  E  laft  clafs  of  contracts  implied  by  reafon  and  conftruc- 
tion  of  law  arifes  upon  this  fuppofition,  that  every  one  who  un- 
dertakes any  office,  employment,  truft,  or  duty,  contracts  with 
thofe  who  employ  or  entruft  him,  to  perform  it  with  integrity, 
diligence,  and  fkill.  And,  if  by  his  want  of  either  of  thofe 
qualities  any  injury  accrues  to  individuals,  they  have  therefore 
their  remedy  in  damages  by  a  fpecial  action  on  the  cafe.  A  few 
inftances  will  fully  illuftrate  this  matter.  If  an  officer  of  the 
public  is  guilty  of  neglect  of  duty,  or  a  palpable  breach  of  it, 
of  non-feafance  or  of  mif-feafance ;  as,  if  the  fheriff  does  not 
execute  a  writ  fent  to  him,  or  if  he  wilfully  makes  a  falfe  re- 
turn thereof;  in  both  thefe  cafes  the  party  aggrieved  fhall  have 
an  action  on  the  cafe,  for  damages  to  be  affeffed  by  a  jury  °.  If 
a  fheriff  or  gaoler  fuffers  a  prifoner,  who  is  taken  upon  mefne 
procefs  (that  is,  during  the  pendency  of  a  fuit)  to  efcape,  he  is 

•  Co.  Litt.  90.  •  Moor.  431.    n  Rep.  99. 
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liable  to  an  action  on  the  cafe*.     But  if  after  judgment,  a  gaoler 
or  a  flieriff  permits  a  debtor  to  efcape,  who  is  charged  in  exe- 
cution for  a  certain  fum  ;   the  debt  immediately  becomes  his  own, 
and  he  is  compellable  by  action  of  debt,  being  for  a  fum  liqui- 
dated and  afcertained,   to  latisfy  the  creditor  his  whole  demand  : 
which   doctrine  is   grounded q  on   the  equity  of   the  ftatutes  of 
Weftm.2.  i  3  Edw.  I.  c.i  i.  and  iRic.  II.  c.  12.  An  advocate  or  at- 
torney that  betray  the  caufe  of  their  client,  or,  being  retained,  ne- 
glect to  appear  at  the  trial,  by  which  the  caufe  mifcarries,  are  liable 
to  an  action  on  the  cafe,  for  a  reparation  to  their  injured  client  *. 
There  is  alfo  in  law  always  an  implied  contract  with  a  common 
inn-keeper,  to  fecure  his  gueft's  goods  in  his  inn  ;  with  a  com- 
mon carrier  or   bargemafter,  to  be  anfwerable  for  the  goods  he 
carries ;  with  a  common  farrier,  that  he  fhoes  a  horfe  well,  with- 
out laming  him ;  with  a  common  taylor,  or   other  workman, 
that  he   performs  his   bufmefs   in   a   workmanlike   manner  :  in 
which  if  they  fail,   an  action  on  the  cafe  lies  to  recover  damages 
for  fuch  breach  of  their  general  undertaking8.     But  if  I  employ 
a  perfon  to  tranfact  any  of  thefe  concerns,  whofe  common  pro- 
feffion  and  bufinefs  it  is  not,  the  law  implies  no  fuch  general  un- 
dertaking ;  but  in  order  to  charge  him  with  damages,  a  fpecial 
agreement  is  required.     Alfo  if  an  inn-keeper,  or  other  victual- 
ler, hangs  out  a  iign  and  opens  his  houfe  for  travellers,  it  is  an 
implied  engagement  to  entertain  all  perfons  who  travel  that  way; 
and   upon  this   univerfal   qfftimpjit  an  action  on  the  cafe  will  lie 
againft   him   for  damages,  if  he   without  good  reafon  refufes  to 
admit  a  traveller  c.    If  any  one  cheats  me  with  falfe  cards  or  dice, 
or  by  falfe  weights  and  meafures,  or  by  felling  me  one  commo- 
dity for  another,  an  action  on  the  cafe  alfo  lies  againft  him  for 
damages,  upon  the  contract  which  the  law  always  implies,  that 
every  tranfaction  is  fair  and  honefl u.     In  contracts  likewife  for 
fales,  it  is  conftantly  understood  that  the  feller  undertakes  that 
the  commodity  he  fells  is  his  own ;    and  if  it  proves  otherwife, 

*  Cro.  Eliz.  625.    Coinb.69.  *   iiRep.  54.     I  Saund.  324. 

*  Bro.  Abr.  (.parliament.  19.    2  In  ft.  382.          '   I  Ventr.  333. 
'  Finch.  L.I  88.  u  10  Rep.  56, 
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an  action  on  the  cafe  lies  againft  him  to  exact  damages  for  this 
deceit.     In  contracts  for  provilions  it  is  always  implied  that  they 
are  wholcfome ;    and,  if  they  be  not,   the  fame  remedy  may  be 
had.    Alfo  if  he,  that  felleth  any  thing,  doth  upon  the  fale  war- 
rant it  to  be  good,  the  law  annexes  a  tacit  contract  to  this  war- 
ranty, that  if  it  be  not  fo,  he   (hall  make  compenfation   to  the 
buyer:    elfe  it  is  an  injury  to  good  faith,  for  which  an  action 
on  the  cafe  will  lie  to  recover  damages  w.  The  warranty  muft  be 
upon  the  Jale ;  for  if  it  be  made  after,  and  not  at  the  time  of  the 
fale,  it  is  a  void  warranty  * :    for  it  is  then  made  without  any 
confederation  ;  neither  does  the  buyer  then  take  the  goods  upon 
the  credit  of  the  vendor.     Alfo  the  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and  not   to 
things  in  futuro  :  as,  that  a  horfe  is  found  at  the  buying  of  him  ; 
not  that  he  will  be  found   two  years  hence.      But  if  the  vendor 
knew  the  goods  to  be  unfound,  and  hath  ufed  any  art  to  difguile 
them  y,  or  if  they  are  in  any  fhape  different  from  what  he  repre- 
fents  them  to  be  to  the  buyer,  this  artifice  fhall  be  equivalent  to  an 
exprefs  warranty,  and  the  vendor  is  anfwerable  for  their  goodnefs. 
A  general  warranty  will  not  extend  to  guard  againft  defects  that 
are  plainly  and  obvioufly  the  object  of  one's  fenfes,  as  if  a  horfe 
be  warranted  perfect,  and  wajits  either  a  tail  or  an  ear,   unlefs 
the  buyer  in  this  cafe  be  blind.     But  if  cloth  is  warranted  to  be 
of  fuch  a  length,  when  it  is  not,  there  an   action  on  the  cafe 
lies  for  damages  ;  for  that  cannot  be  difcerned  by  fight,  but  only 
by  a  collateral  proof,  the  meafuring  it z.     Alfo  if  a  horfe  is  war- 
ranted  found,  and   he   wants   the   light  of  an  eye,  though  this 
feems  to  be  the  object  of  one's  fenfes,  yet  as  the  difcernment  of 
fuch  defects  is  frequently  matter  of  fkill,  it  hath  been  held  that 
an  action  on  the  cafe  lieth,  to  recover  damages  for  this  impofition*. 

BESIDES  the  fpecial  action  on  the  cafe,  there  is  alfo  a  pecu- 
liar remedy,  entitled  an  action  o?deceh\  to  give  damages  in  fome 

w  F.  N.  B.  94.  »  Finch.  L.  189. 

"  Fiivh.  L.  189.  »  Salk.  61 1. 

y  2  Roll.  Rep.  5.  b  F.  N.B.  95. 
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particular  cafes  of  fraud ;  and  principally  where  one  man  does 
any  thing  in  the  name  of  another,  by  which  he  is  deceived  or 
injured0 ;  as  if  one  brings  an  action  in  another's  name,  and  then 
fuffers  a  nonfuit,  whereby  the  plaintiff  becomes  liable  to  cofts  : 
or  where  one  fuffers  a  fraudulent  recovery  of  land  or  chattels  to 
the  prejudice  of  him  that  hath  right.  It  alfo  lies  in  the  cafes  of 
warranty  before-mentioned  d,  and  the  other  injuries  committed 
contrary  to  good  faith  and  honefty.  But  the  action  on  the  cafe, 
in  nature  of  deceit,  is  more  ufually  brought  upon  thefe  occafions. 

THUS  much  for  the  non-performance  of  contracts  exprefs  or 
implied ;  which  includes  every  poffible  injury  to  what  is  by  far 
the  moft  conflderable  fpecies  of  perfonal  property  -,  viz..  that 
which  confifts  in  action  merely,  and  not  in  poffeffion.  Which 
finiflies  our  enquiries  into  fuch  wrongs  as  may  be  offered  to  per- 
Jbnal  property,  with  their  feveral  remedies  by  fuit  or  action. 

c  Law  of  niji  frlui.  29.  *  F.  N.  B.  98. 
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CHAPTER    THE    TENTH. 

OF  INJURIES  TO  REAL  PROPERTY,  AND 
FIRST  OF  DISPOSSESSION,  OR  OUSTER, 
OF  THE  FREEHOLD. 


I  COME  now  to  confider  fuch  injuries  as  affect  that  fpecies 
of  property  which  the  laws  of  England  have  denominated 
real ;  as  being  of  a  more  fubftantial  and  permanent  nature  than 
thofe  tranfitory  rights  of  which  perfonal  chattels  are  the  object. 

REAL  injuries  then,  or  injuries  affecting  real  rights,  are  prin- 
cipally fix;  i.  Gutter;  2.  Trefpafs ;  3.  Nufance  -,  4.  Waftej 
5.  Subtraction;  6.  Diilurbance. 

OUSTER,  or  difpoffeffion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  poffeffion  :  for  thereby  the  wrongdoer  gets 
into  the  actual  occupation  of  the  land  or  hereditament,  and  ob- 
liges him  that  hath  a  right  to  feek  his  legal  remedy ;  in  order  tc* 
gain  poffeffion,  and  damages  for  the  injury  fuftained.  And  fuch 
ouiter,  or  difpoffeffion  may  either  be  of  the  freehold,  or  of  chat- 
tels real.  Oufter  of  the  freehold  is  effected  by  one  of  the  fol- 
lowing methods:  i.  Abatement;  2.  Intrufion  >  3.  Diffeifin  ^ 
4.  Difcontinuance ;  5.  Deforcement.  All  of  which  in  their  or- 
der, and  afterwards  their  refpective  remedies,  will  be  confideredi 
in  the  prefent  chapter.. 

I.  AN.  DI> 
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i.  AND,  firfl,  an  abatement  is  where  a  perfon  dies  feifed  of 
an  inheritance,  and  before  the  heir  or  devifee  enters,  a  flranger 
who  has  no  right  makes  entry,  and  gets  poffeffion  of  the  free- 
hold :  this  entry  of  him  is  called  an  abatement,  and  he  himfelf 
is  denominated  an  abater a.  It  is  to  be  obferved  that  this  ex- 
preflion,  of  abating,  which  is  derived  from  the  French  and  fig- 
nifies to  quafh,  beat  down,  or  deflroy,  is  ufed  by  our  law  in 
three  fenfes.  The  firfl,  which  feems  to  be  the  primitive  fenfe, 
is  that  of  abating  or  beating  down  a  nufance,  of  which  we  fpoke 
in  the  beginning  (of  this  bookb :  and  in  a  like  fenfe  it  is  ufed  in 
flatute  Weflm.  I.  3  Edw.  I.  c.  17.  where  mention  is  made  of 
abating  a  caflle  or  fortrefs  ;  in  which  cafe  it  clearly  fignifies  to 
pull  it  down,  and  level  it  with  the  ground.  The  fecond  fignifi- 
cation  of  abatement  is  that  of  abating  a  writ  or  action,  of  which 
we  mall  fay  more  hereafter  :  here  it  is  taken  figuratively,  and 
fignifies.  the  overthrow  or  defeating  of  fuch  writ,  by  fome  fatal 
exception  to  it.  The  lafl  fpecies  of  abatement  is  that  we  have 
now  before  us ;  which  is  alfo  a  figurative  expreffion,  to  denote 
that  the  rightful  pofleffion  or  freehold  of  the  heir  or  devifee  is  over- 
thrown by  the  rude  intervention  of  a  flranger. 

THIS  abatement  of  a  freehold  is  fomewhat  fimilar  to  an  im- 
mediate occupancy  in  a  flate  of  nature,  which  is  effected  by  ta- 
king poflefjion  of  the  land  the  fame  inflant  that  the  prior  occu- 
pant by  his  death  relinquishes  it.  But  this  however  agreeable 
to  natural  juflice,  confidering  man  merely  as  an  individual,  is 
diametrically  oppofite  to  the  law  of  fociety,  and  particularly  the 
law  of  England  :  which,  for  the  prefervation  of  public  peace, 
hath  prohibited  as  far  as  poffible  all  acquifitions  by  mere  occu- 
pancy ;  and  hath  directed  that  lands,  on  the  death  of  the  prefent 
poflellbr,  fhould  immediately  vefl  either  in  fome  perfon,  expreffly 
named  and  appointed  by  the  deceafed,  as  his  devifee ;  or,  on  de- 
fault of  fuch  appointment,  in  fuch  of  his  next  relations  as  the 
law  hath  feledted  and  pointed  out  as  his  natural  reprefentative  or 

a  Finch.  L.  195.  b  page  5. 
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heir.  Every  entry  therefore  of  a  mere  ftranger,  by  way  of  in- 
tervention between  the  anceftor  and  heir  or  perfon  next  entitled, 
which  keeps  the  heir  or  devifee  out  of  pofleffion,  is  one  of  the 
highefl  injuries  to  the  rights  of  real  property. 

2.  THE  fecond  fpecies  of  injury  by  oufter,    or  amotion  of 
pofleffion  from  the  freehold,  is  by  intrujlon :  which  is  the  entry 
of  a  ftranger,  after  a  particular  eftate  of  freehold  is  determined, 
before  him  in  remainder  or  reverfion.     And  it  happens  where  a 
tenant  for  term  of  life  dieth  feifed  of  certain  lands  and  tene- 
ments, and  a  ftranger  entereth  thereon,  after  fuch  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  reverfion c. 
This  entry  and  interpofition  of  the  ftranger  differ  from  an  abate- 
ment in  this ;   that  an  abatement  is  always  to  the  prejudice  of 
the  heir,  or  immediate  devifee ;  an   intrufion  is   always  to  the 
prejudice  of  him  in  remainder  or  reverfion.    For  example  j  if  A 
dies  feifed  of  lands  in  fee-fimple,  and,  before  the  entry  of  B  his 
heir,  C  enters  thereon,  this  is  an  abatement ;  but  if  A  be  tenant 
for  life,  with  remainder  to  B  in  fee-fimple,  and,  after  the  death 
of  A,  C  enters,  this  is  an  intrufion.    Alfo  if  A  be  tenant  for  life 
on  leafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy,  or 
in  dower,  the  reverfion  being  vefted  in  B  j  and  after  the  death 
of  A,  C  enters  and  keeps  B  out  of  pofleflion,  this  is  likewife  an 
intrufion.    So  that  an  intrufion  is  always  immediately  confequent 
upon  the  determination  of  a  particular  eftate ;    an  abatement 
is  always  confequent  upon  "the  defcent  or  devife  of  an  eftate  in 
fee-fimple.    And  in  either  cafe  the  injury  is  equally  great  to  him 
whofe  poflefiion  is  defeated  by  this  unlawful  occupancy. 

3.  THE  third  fpecies  of  injury  by  oufter,  or  privation  of  the 
freehold,  is  by  diJJ'eifm.  Difleifin  is  a  wrongful  putting  out  of 
him  that  is  feifed  of  the  freehold d.  The  two  former  fpecies  of 
injury  were  by  a  wrongful  entry  where  the  pofleflion  was  vacant; 
but  this  is  an  attack  upon  him  who  is  in  ailual  pofleflion,  and 
turning  him  out  of  it.  Thofe  were  an  oufter  from  a  freehold  in 

c  Co.  Litt.  277.    F.  N.  B.  203,204.  *  Co.  Litt.  277. 
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law;  this  is  an  oufler  from  a  freehold  in  deed.  This  may  be  ef- 
fefted  either  in  corporeal  inheritances,  or  incorporeal.  Diffeifm, 
of  things  corporeal,  as  of  houfes,  land,  &c,  rnufl  be  by  entry 
and  aclual  difpoffeflion  of  the  freehold6;  as  if  a  man  enters  ei- 
ther by  force  or  fraud  into  the  houfe  of  another,  and  turns,  or 
at  leaft  keeps,  him  and  his  fervants  out  of  poffeflion.  Difleifm 
of  incorporeal  hereditaments  cannot  be  an  adlual  difpofleffion  ; 
for  the  fubjecl:  itfelf  is  neither  capable  of  aftual  bodily  pofleflion, 
nor  difpofleffion  :  but  it  depends  on  their  refpedtive  natures,  and 
various  kinds ;  being  in  general  nothing  more  than  a  difturbance 
of  the  owner  in  the  means  of  coming  at,  or  enjoying  them.  With 
regard  to  freehold  rent  in  particular,  our  antient  law-books f  men- 
tioned five  methods  of  working  a  diffeifm  thereof:  I.  By  enclofure; 
where  the  tenant  fo  enclofeth  the  houfe  or  land,  that  the  lord 
cannot  come  to  diflrein  thereon,  or  demand  it :  2.  By  forejlallert 
or  lying  in  wait ;  when  the  tenant  befetteth  the  way  with  force 
and  arms,  or  by  menaces  of  bodily  hurt  affrights  the  leffor  from 
coming:  3.  By  refcous ;  that  is,  either  by  violently  retaking  a 
diflrefs  token,  or  by  preventing  the  lord  with  force  and  arms 
from  taking  any  at  all :  4.  By  replevin ;  when  the  tenant  re- 
plevies  the  diftrefs  at  fuch  time  when  his  rent  is  really  due : 
5.  By  denial  •,  which  is  when  the  rent  being  lawfully  demanded 
is  not  paid.  All,  or  any  of  thefe  circumstances  work  a  diffeifm 
of  rent :  that  is,  they  wrongfully  put  the  owner  out  of  the  only 
poffeflion,  of  which  the  fubj eel-matter  is  capable,  namely,  the 
receipt  of  it.  And  all  thefe  difleifinSj  of  hereditaments  incorpo- 
real, are  only  fo  at  the  eleclion  and  choice  of  the  party  injured; 
if,  for  the  fake  of  more  eafily  trying  the  right,  he  is  pleafed  to 
fuppofe  himfelf  diffeifed  g.  Otherwife,  as  there  can  be  no  actual 
difpoffeffion,  he  cannot  be  compulfively  diffeifed  of  any  incorpo- 
real hereditament. 

• 

A  N  D  fo  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  diffeifed,  when  he  is  not  fo  in 

e  Co.  Litt.  181.  *  Litt.  §.588,  589. 
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fad:,  for  the  fake  of  intitling  himfelf  to  the  more  eafy  and  com- 
modious remedy  of  an  affife  of  novel  dijjeijin,  (which  will  be.  ex- 
plained in  the  fequel  of  this  chapter)  inftead  of  being  driven  to 
the  more  tedious  procefs  of  a  writ  of  entry  h.  The  true  injury 
of  compulfive  difTeifin  feems  to  be  that  of  difpoffefiing  the  te- 
nant, and  fubftituting  onefelf  to  be  the  tenant  of  the  lord  in  his 
Head ;  in  order  to  which  in  the  times  of  pure  feodal  tenure  the 
confent  or  connivance  of  the  lord,  who  upon  every  defcent  or 
alienation  perfonally  gave,  and  who  therefore  alone  could  change, 
the  feifin  or  inveftiture,  feems  to  have  been  antiently  neceflary. 
But  when  in  procefs  of  time  the  feodal  form  of  alienations  wore 
off,  and  the  lord  was  no  longer  the  inftrument  of  giving  actual 
feifin,  it  is  probable  that  the  lord's  acceptance  of  rent  or  lervice, 
from  him  who  had  difporTeffed  another,  might  conftitute  a  com- 
plete difleifin.  Afterwards,  no  regard  was  had  to  the  lord's  con- 
currence, but  the  difpofferTor  himfelf  was  confidered  as  the  fole 
dhTeifor :  and  this  wrong  was  then  allowed  to  be  remedied  by 
entry  only,  without  any  form  of  law,  as  againfl  the  diffeifor  him- 
felf ;  but  required  a  legal  procefs  againft  his  heir  or  alienee.  And 
when  the  remedy  by  affife  was  introduced  under  Henry  II,  to  re- 
drefs  fuch  dhTeifins  as  had  been  committed  within  a  few  years 
next  preceding,  the  facility  of  that  remedy  induced  others,  who 
were  wrongfully  kept  out  of  the  freehold,  to  feign  or  allow  them- 
felves  to  be  diffeifed,  merely  for  the  fake  of  the  remedy. 

THESE  three  fpecies  of  injury,  abatement,  intrujlon,  and 
diffeifin,  are  fuch  wherein  the  entry  of  the  tenant  ab  initio,  as 
well  as  the  continuance  of  his  poiTerTion  afterwards,  is  unlawful. 
But  the  two  remaining  fpecies  are  where  the  entry  of  the  tenant 
was  at  firft  lawful,  but  the  wrong  confifts  in  the  detaining  of 
pofleffion  afterwards. 

4.  S  u  c  H  is,  fourthly,  the  injury  of  difcontmuance ;  which 
happens  when  he  who  hath  an  eflate-tail,  maketh  a  larger  eflate 
of  the  land  than  by  law  he  is  intitled  to  do ' :  in  which  cafe  the 

h  Hengb.  parv.  c.j.    ^Burr.  110.  '  Finch.  L.  190. 
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eftate  is  good,  fo  far  as  his  power  extends  who  made  it,  but  no 
farther.  As  if  tenant  in  tail  makes  a  feoffment  in  fee-fnnple, 
or  for  the  life  of  the  feoffee,  or  in  tail ;  all  which  are  beyond  his 
power  to  make,  for  that  by  the  common  law  extends  no  farther 
than  to  make  a  leafe  for  his  own  life  :  here  the  entry  of  the 
feoffee  is  lawful  during  the  life  of  the  feoffor  ;  but  if  he  retains 
the  poffeffion  after  the  death  of  the  feoffor,  it  is  an  injury, 
which  is  termed  a  difcontinuance;  the  antient  legal  eftate,  which 
ought  to  have  furvived  to  the  heir  in  tail,  being  gone,  or  at  leait 
fufpended,  and  for  a  while  difcontinued.  For,  in  this  cafe,  on 
the  death  of  the  alienors,  neither  the  heir  in  tail,  nor  they  in 
remainder  or  reveriion  expecftant  on  the  determination  of  the 
eftate-tail,  can  enter  on  and  poffefs  the  lands  fo  alienated.  Alfo, 
by  the  common  law,  the  alienation  of  an  hufband  who  was  feifed 
in  the  right  of  his  wife,  worked  a  difcontinuance  of  the  wife's 
eftate  :  till  the  ftatute  32  Hen.VIII.  c.  28.  provided,  that  no  adt 
by  the  hufband  alone  fhould  work  a  difcontinuance  of,  or  pre- 
judice, the  inheritance  or  freehold  of  the  wife  ;  but  that,  after 
his  death,  fhe  or  her  heirs  may  enter  on  the  lands  in  queftion. 
Formerly  alfo,  if  an  alienation  was  made  by  a  fole  corporation, 
as  a  bifhop  or  dean,  without  confent  of  the  chapter,  this  was  a 
difcontinuance-'.  But  this  is  now  quite  antiquated  by  the  difabling 
ftatutes  of  i  Eliz.  c.  19.  and  ^Eliz.  c.  10.  which  declare  all 
fuch  alienations  abfolutely  void  ab  initio,  and  therefore  at  prefent 
no  difcontinuance  can  be  thereby  occafioned. 

5.  TH  E  fifth  and  laft  fpecies  of  injuries  by  oufter  or  privation 
of  the  freehold,  where  the  entry  of  the  prefent  tenant  or  pof- 
feffor  was  originally  lawful,  but  his  detainer  is  now  unlawful, 
is  that  by  deforcement.  And  this,  in  it's  moft  extenfive  fenfe,  is 
nomen  generaliffimum ;  being  a  much  larger  and  more  comprehen- 
five  expreflion  than  any  of  the  former,  and  fignifying  the  hold- 
ing of  any  lands  or  tenements  to  which  another  perfon  hath  a 
right k.  So  that  this  includes  as  well  an  abatement,  an  intrufion, 
a  dhTeifin,  or  a  difcontinuance,  as  any  other  fpecies  of  wrong 
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whatfoever,  whereby  he  that  hath  right  to  the  freehold  is  kept 
out  of  pofleffion.     But,  as  contradiftinguifhed  from  the  former, 
it  is  only  fuch  a  detainer  of  the  freehold,  from  him  that  hath 
the  right  of  property,  but  never  had  any  pofleffion  under  that 
rio-ht,  as  falls  within  none  of  the  injuries  which  we  have  before 
explained.    As  in  cafe  where  a  lord  hath  a  feignory,  and  lands 
efcheat  to  him  propter  defeftum  fanguinis,  but  the  feifin  cf  the 
lands  is  withheld  from  him  :    here  the  injury  is  not  abatement, 
for  the  right  vefts  not  in  the  lord  as  heir  or  devifee ;  nor  is  it 
intrufwn,  for  it  vefts  not  in  him  in  remainder  or  reverfion  ;  nor 
is  it  dijjl'ifm,  for  the  lord  was  never  feifed ;  nor  does  it  at  all  bear 
the  nature  of  any  fpecies  of  difcontinuance ;  but,  being  neither 
of  thefe  four,  it  is  therefore  a  deforcement '.     If  a  man  marries  a 
woman,  and  during  the  coverture  is  feifed  of  lands,  and  alienes, 
and  dies ;  is  diffeifed,  and  dies  -,  or  dies  in  pofleffion  ;  and  the 
alienee,  difleifor,  or  heir,  enters  on  the  tenements  and  doth  not 
affign  the   widow   her  dower ;  this  is  alfo  a  deforcement  to  the 
widow,  by   withholding  lands  to  which  me  hath  a  right  m.     In 
like  manner,  if  a  man  leafe  lands  to  another  for  term  of  years, 
or  for  the  life  of  a  third  perfon,  and  the  term  expires  by  furren- 
der,  efflux  of  time,  or  death  of  the  cejlul  que  -vie ;  and  the  leflee 
or  any   ftranger,  who  was  at  the  expiration  of  the  term  in  pof- 
feflion,  holds  over,  and  refufes  to  deliver  the  pofleffion  to  him  in 
remainder  or  reverfion,  this  is  likewife  a  deforcement n.    Deforce- 
ments may  alfo  arife  upon  the  breach  of  a  condition  in  law  :  as 
if  a  woman  gives  lands  to  a  man  by  deed,  to  the  intent  that  he 
marry  her,  and  he  will  not  when  thereunto  required,,  but  conti- 
nues to  hold  the  lands :  this  is  fuch  a  fraud  on  the  man's  part,  that 
the  law  will  not  allow  it  to  deveft  the  woman's  right ;  though 
it  does  deveft  the  pofleffion,  and  thereby  becomes  a  deforcement0. 
Deforcements  may  alfo  be  grounded  on  the  difability  of  the  party 
deforced :    as  if  an  infant,  or  his  anceftors  being  within  age,  do 
make  an  alienation  of  his  lands,  and  the  alienee  enters  and  keeps 
pofleflion  ;    now,  as  the  alienation  is  voidable,  this  pofleffion  as 

1  F.  N.  B.  143.  »  Finch.  L.  263.    F.  N.B.  201.  205,6,7. 

»  Ibid.  8.  147.  °  £.  N..  8.205. 

againft 


174  PRIVATE  BOOK  III. 

againfl:  the  infant  is  wrongful,  and  therefore  a  deforcement1".  The 
fame  happens,  when  one  of  nonfane  memory  alienes  his  lands  or 
tenements,  and  the  alienee  enters  and  holds  pofTefiion,  this  is  alfo 
a  deforcement q.  Another  fpecies  of  deforcement  is,  where  two 
perfons  have  the  fame  title  to  land,  and  one  of  them  enters  and 
keeps  poireffion  againfl  the  other  :  as  where  the  anceflor  dies 
feifed  of  an  eftate  in  fee-fimple ;  which  defcends  to  two  fifters 
as  coparceners,  and  one  of  them  enters  before  the  other,  and 
will  not  fufFer  her  lifter  to  enter  and  enjoy  her  moiety  ;  this  is 
alfo  a  deforcement r.  Deforcement  may  alfo  be  grounded  on  the 
non-performance  of  a  covenant  real :  as  if  a  man,  feifed  of  lands, 
covenants  to  convey  them  to  another,  and  negledls  or  refufes  fo 
to  do,  but  continues  poffeffion  againfl  him  ;  this  pofleffion,  being 
wrongful,  is  a  deforcement s.  And  hence,  in  levying  a  fine  of 
lands,  the  perfon,  againfl  whom  the  fictitious  adion  is  brought 
upon  a  fuppofed  breach  of  covenant,  is  called  the  deforciant. 
Thus,  laflly,  keeping  a  man  by  any  means  out  of  a  freehold  of- 
fice is  a  deforcement :  and,  indeed,  from  all  thefe  inflances  it 
fully  appears,  that  whatever  injury,  (withholding  the  pofleffion 
of  a  freehold)  is  not  included  under  one  of  the  four  former  heads, 
is  comprized  under  this  of  deforcement. 

TH  E  feveral  fpecies  and  degrees  of  injury  by  oufter  being  thus 
afcertained  and  defined,  the  next  confideration  is  the  remedy  : 
which  is,  univerfally,  the  reftitutlon  or  delivery  of  pqffej/wn  to  the 
right  owner;  and,  in  fome  cafes,  damages  alfo  for  the  unjufl 
amotion.  The  methods,  whereby  thefe  remedies,  or  either  of 
them,  may  be  obtained,  are  various. 

I.  THE  firft  is  that  extrajudicial  and  fummary  one,  which  we 
flightly  touched  in  the  firfl  chapter  of  the  prefent  book  f,  of  entry 
by  the  legal  owner,  when  another  perfon,  who  hath  no  right,  hath 
previoufly  taken  pofleflion  of  lands  or  tenements.  In  this  cafe  the 

P  Finch.  L.  264.    F.  N.  B.  192.  •  F.  N.  B.  146. 
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party  entitled  may  make  a  formal,  but  peaceable,  entry  thereon,, 
declaring  that  thereby  he  takes  poffeffion  ;  which  notorious  act  of 
owner/hip  is  equivalent  to  a  feodal  inveftiture  by  the  lord  v  :  or 
he  may  enter  on  any  part  of  it  in  the  fame  county,  declaring  it 
to  be  in  the  name  of  the  whole":  but  if  it  lies  in  different 
counties  he  muft  make  different  entries;  for  the  notoriety  of  fuch 
entry  or  claim  to  the  pares  or  freeholders  of  Weftmorland,  is 
not  any  notoriety  to  the  pares  or  freeholders  of  Suffex.  Allb  if 
there  be  two  diffeifors,  the  party  diffeifed  muft  make  his  entry  on 
both  -,  or  if  one  diffeifor  has  conveyed  the  lands  with  livery  to  ti»o 
diftinct  feoffees,  entry  muft  be  made  on  both  w  :  for  as  their  feifin 
is  diftinct,  fo  alfo  muft  be  the  act  which  devefts  that  feiiin.  If 
the  claimant  be  deterred  from  entering  by  menaces  or  bodily  fear, 
he  may  make  claim,  as  near  to  the  eftate  as  he  can,  with  the  like 
forms  and  folemnities ;  which  claim  is  in  force  for  a  year  and  a 
day  only".  And  therefore  this  claim,  if  it  be  repeated  once  in 
the  fpace  of  every  year  and  day,  (which  is  called  continual  c/aim) 
has  the  fame  effect  with,  and  in  all  refpects  amounts  to,  a  legal 
entry  y.  Such  an  entry  gives  a  man  feifin  %  or  puts  him  into  im- 
mediate poffeflion  that  hath  right  of  entry  on  ',the  eftate,  and 
thereby  makes  him  complete  owner,  and  capable  of  conveying 
it  from  himfelf  by  either  defcent  or  purchafe. 

THIS  remedy  by  entry  takes  place  in  three  only  of  the  five 
fpecies  of  oufter,  viz.  abatement,  intrufion,  and  dirTeifin ' :  for, 
as  in  thefe  the  original  entry  of  the  wrongdoer  was  unlawful, 
they  may  therefore  be  remedied  by  the  mere  entry  of  him  who 
hath  right.  But,  upon  a  difcontinuance  or  deforcement,  the 
owner  of  the  eftate  cannot  enter,  but  is  driven  to  his  action  : 
for  herein  the  original  entry  being  lawful,  and  thereby  an  appa- 
rent right  of  poffeffion  being  gained,  the  law  will  not  fuffer 
that  right  to  be  overthrown  by  the  mere  act  or  entry  of  the 
claimant. 

v  See  book  II.  ch.  14.  pag.  209.  *  Hid.  §.419.423. 

"  Litt.  §.417.  *  Co.  Litt  ]S. 

"  Co.  Litt.  252.  a  Uid.  237. 

*  Litt.  §.422.  QN 
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O  N  the  other  hand,  in  cafe  of  abatement,  intrufion,  or  dif- 
feiiin,  where  entries  are  generally  lawful,  this  right  of  entry  may 
be  tolled,  that  is,  taken  away,  by  defcent.  Defcents,  which  take 
away  entries b,  are  when  any  one,  feifed  by  any  means  whatfo- 
ever  of  the  inheritance  of  a  corporeal  hereditament,  dies,  where- 
by the  fame  defcends  to  his  heir :  in  this  cafe,  however  feeble 
the  right  of  the  anceftor  might  be,  the  entry  of  any  other  per- 
fon  who  claims  title  to  the  freehold  is  taken  away  ;  and  he  can- 
not recover  poffeflion  againft  the  heir  by  this  fummary  method, 
but  is  driven  to  his  action  to  gain  a  legal  feifin  of  the  eftate.  And 
this,  firft,  becaufe  the  heir  comes  to  the  eftate  by  aft  of  law, 
and  not  by  his  own  aft ;  the  law  therefore  protects  his  title,  and 
will  not  fuffer  his  pofTeffion  to  be  devefted,  till  the  claimant  hath 
proved  a  better  right.  Secondly,  becaufe  the  heir  may  not  fud- 
denly  know  the  true  ftate  of  his  title  :  and  therefore  the  law, 
which  is  ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch 
claimant  as  neglected  to  enter  on  the  anceftor,  who  was  well 
able  to  defend  his  title ;  and  leaves  the  claimant  only  the  reme- 
dy of  a  formal  action  againft  the  heir c.  Thirdly,  this  was  ad- 
mirably adapted  to  the  military  fpirit  of  the  feodal  tenures,  and 
tended  to  make  the  feudatory  bold  in  war  j  fince  his  children 
could  not,  by  any  mere  entry  of  another,  be  difpofTeffed  of  the 
lands  whereof  he  died  feifed.  And,  laftly,  it  is  agreeable  to  the 
dictates  of  reafon  and  the  general  principles  of  law. 

FOR,  in  every  complete  title d  to  lands,  there  are  two  things 
neceflary ;  the  pofleffion  or  feifin,  and  the  right  or  property 
therein e :  or,  as  it  is  exprefled  in  Fleta,  the  juris  et  feifmae  con- 
iunftio  f.  Now,  if  the  poffeffion  be  fevered  from  the  property, 
if  A  has  the  jus  proprietatis,  and  B  by  fome  unlawful  means  has 
gained  pofTeffion  of  lands,  this  is  an  injury  to  A;  for  which  the 
law  gives  a  remedy,  by  putting  him  in  pofTefTion,  but  does  it  by 

b  Litt.  §.  385 — 413,  '  Mirror,  c.  2.  §.  27. 

c  Co.  Litt.237-  '  /.j.  (.  15.  §.5. 

d  See  book  II.  ch.  13. 
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different  means  according  to  the  circumftances  of  the  cafe. 
Thus,  as  B,  who  was  himfelf  the  wrongdoer,  and  hath  obtained 
the  pofleffion  by  either  fraud  or  force,  hath  only  a  bare  or  naked 
poffejjion,  without  any  lliadow  of  right ;  A  therefore,  who  hath 
both  the  right  of  property  and  the  right  of  pofleffion,  may  put 
an  end  to  his  title  at  once,  by  the  fummary  method  of  entry, 
But,  if  B  the  wrongdoer  dies  feifed  of  the  lands,  then  B's  heir 
advances  one  ftep  farther  towards  a  good  title  :  he  hath  not  only 
a  bare  pofleffion,  but  alfo  an  apparent  jus  pojjejjionis,  or  right  of 
pofleffion.  For  the  law  prefumes,  that  the  pofleffion,  which  is 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightful  pofleffion, 
until  the  contrary  be  (hewn  :  and  therefore  the  mere  entry  of  A 
is  not  allowed  to  evict  the  heir  of  B  ;  but  A  is  driven  to  his 
action  at  law  to  remove  the  pofleffion  of  the  heir,  though  his 
entry  alone  would  have  difpoflefled  the  anceftor. 

S  o  that  in  general  it  appears,  that  no  man  can  recover  poflef- 
fion by  mere  entry  on  lands,  which  another  hath  by  defcent. 
Yet  this  rule  hath  fome  exceptions6;  wherein  thofe  reafons  ceafe, 
upon  which  the  general  doctrine  is  grounded ;  efpecially  if  the 
claimant  were  under,  any  legal  difabilities,  during  the  life  of  the 
anceftor,  either  of  infancy,  coverture,  imprifonment,  infanity, 
or  being  out  of  the  realm  :  in  all  which  cafes  there  is  no  neglect 
or  laches  in  the  claimant,  and  therefore  no  defcent  fhall  bar,  or 
take  away  his  entry  h.  And  this  title,  of  taking  away  entries  by 
defcent,  is  ftill  farther  narrowed  by  the  ftatute  32 Hen. VIII.  ^33. 
which  enacts,  that  if  any  perfon  difleifes  or  turns  another  out  of 
pofleffion,  no  defcent  to  the  heir  of  the  difleifor  fhall  take  away 
the  entry  of  him  that  has  right  to  the  land,  unlefs  the  difleifor 
had  peaceable  pofleffion  five  years  next  after  the  difleilin.  But 
the  ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  difleifor, 
mediate  or  immediate':  becaufe  fuch  a  one  by  the  genuine  feodal 
constitutions  always  came  into  the  tenure  folemnly  and  with  the 

£  See  the  particular  cafes  mentioned  by         h  Co.  Litt.  246. 
Littleton,  b. 3.  ch. 6.  the  principles  of  which         '  Hid.  256. 
are  well  explained  in  Gilbert's  lavj  of  tenures. 

VOL.  III.  Y  lord's 
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lord's  concurrence,  by  actual  delivery  of  feifin  or  open  and  public 
inveftiture.  On  the  other  hand,  it  is  enacted  by  the  flatute  of 
limitations,  21  Jac.  I.  c.  16.  that  no  entry  fhall  be  made  by  any 
man  upon  lands,  unlefs  within  twenty  years  after  his  right  fhall 
accrue.  And  by  ftatute  4&  5  Ann.  c.  16.  no  entry  mall  be  of 
force  to  fatisfy  the  faid  ftatute  of  limitations,  or  to  avoid  a  fine 
levied  of  lands,  unlefs  an  action  be  thereupon  commenced  within 
one  year  after,  and  profecuted  with  effect. 

UPON  an  oufter,  by  the  discontinuance  of  tenant  in  tail,  we  have 
faid  that  no  remedy  by  mere  entry  is  allowed ;  but  that,  when 
tenant  in  tail  alienes  the  lands  entailed,  this  takes  away  the  en- 
try of  the  iflue  in  tail,  and  drives  him  to  his  action  at  law  to  re- 
cover the  pofleflion  k.  For,  as  in  the  former  cafes  the  law  will 
not  fuppofe,  without  proof,  that  the  anceftor  of  him  in  poffef- 
fion  acquired  the  eftate  by  wrong  ;  and  therefore,  after  five 
years  peaceable  pofleflion,  and  a  defcent  caft,  will  not  fuffer  the 
pofleflion  of  the  heir  to  be  disturbed  by  mere  entry  without  ac- 
tion ;  fo  here,  the  law  will  not  fuppofe  the  difcontinuor  to  have 
aliened  the  eftate  without  power  fo  to  do,  and  therefore  leaves 
the  heir  in  tail  to  his  action  at  law,  and  permits  not  his  entry  to 
be  lawful.  Befides,  the  alienee,  who  came  into  pofleflion  by  a 
lawful  conveyance,  which  was  at  leaft  good  for  the  life  of  the 
alienor,  hath  not  only  a  bars  pofleflion,  but  alfo  an  apparent  right 
of  pofleflion ;  which  is  not  allowed  to  be  devefted  by  the  mere 
entry  of  the  claimant,  but  continues  in  force  till  a  better  right 
be  fliewn,  and  recognized  by  a  legal  determination.  And  fome- 
thing  alfo  perhaps,  in  framing  this  rule  of  law,  may  be  allowed 
to  the  inclination  of  the  courts  of  juftice,  to  go  as  far  as  they 
could  in  making  eftates-tail  alienable,  by  declaring  fuch  aliena- 
tions to  be  voidable  only  and  not  abfolutely  void. 

I  N  cafe  of  deforcements  alfo,  where  the  deforciant  had  ori- 
ginally a  lawful  pofleflion  of  the  land,  but  now  detains  it  wrong- 

"  Co.  Litt.  325. 

fully, 
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fully,  he  ftill  continues  to  have  the  preemptive  prima  facie  evi- 
dence of  right ;  that  is,  pofleflion  lawfully  gained.  Which  pof- 
fefllon  fhall  not  be  overturned  by  the  mere  entry  of  another  ; 
but  only  by  the  demandant's  mewing  a  better  right  in  a  courfc 
of  law. 

THIS  remedy  by  entry  muft  be  purfued,  according  to  ftatute 
5  Ric.  II.  ft.  i.  c.  8.  in  a  peaceable  and  eafy  manner  ;  and  not 
with  force  or  ftrong  hand.    For,  if  one  turns  or  keeps  another 
out  of  pofleflion  forcibly,  this  is  an  injury  of  both  a  civil  and  a 
criminal  nature.  The  civil  is  remedied  by  immediate  reftitution; 
which  puts  the  antient  pofleflbr  in  Jlatu  quo  :  the  criminal  injury, 
or  public  wrong,  by  breach  of  the  king's  peace,  is  punifhed  by 
fine  to  the  king.    For  by  the  ftatute  8  Hen. VI.  c.  9.  upon  com- 
plaint made  to  any  juftice  of  the  peace,  of  a  forcible  entry,  with 
ftrong  hand,  on  lands  or  tenements ;  or  a  forcible  detainer  after 
a  peaceable  entry  j  he  mail  try  the  truth  of  the  complaint  by 
jury,   and,  upon  force  found,  mail  reftore  the  pofleflion  to  the 
party  fo  put  out :  and  in  fuch  cafe,   or  if  any  alienation  be  made 
to  defraud  the  pofleflbr  of  his  right,  (which  is  declared  to  be  ab- 
folutely  void)  the  offender  fliall  forfeit,  for  the  force  found,  treble 
damages  to  the  party  grieved,  and  make  fine  and  ranfom  to  the 
king.     But  this  does  not  extend  to  fuch  as  endeavour  to  keep 
pofleflion  manu  forti,   after  three  years  peaceable  enjoyment  of 
either  themfelves,  their  anceftors,  or  thofe  under  whom  they 
claim ;  by  a  fubfequent  claufe  of  the  fame  ftatute,  enforced  by 
ftatute  31  Eliz.  c.  n. 

II.  THUS  far  of  remedies,  where  the  tenant  or  occupier  of 
the  land  hath  gained  only  a  mere  poffej/ion,  and  no  apparent  iha- 
dow  of  right.  Next  follow  another  clafs,  which  are  in  ufe 
where  the  title  of  the  tenant  or  occupier  is  advanced  one  ftep 
nearer  to  perfection ;  fo  that  he  hath  in  him  not  only  a  bare 
pofleflion,  which  may  be  deftroyed  by  entry,  but  alfo  an  appa- 
rent right  of  poffeffion,  which  cannot  be  removed  but  by  courfc 
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of  law  :  in  the  procefs  of  which  mud  be  {hewn,  that  though  he 
hath  at  prefent  pofleflion  and  therefore  hath  the  prelumptive 
right,  yet  there  is  a  right  of  pofleffion,  fuperior  to  his,  refiding 
in  him  who  brings  the  action. 

THESE  remedies  are  either  by  a  wnt  of  entry  >  or  an  affife  : 
which  are  actions  merely  poffeffbry ;  ferving  only  to  regain  that 
pofleflion,  whereof  the  demandant  (that  is,  he  who  fues  for  the 
land)  or  his  anceftors  have  been  unjuftly  deprived  by  the  tenant 
or  pofleflbr  of  the  freehold,  or  thofe  under  whom  he  claims.  They 
meddle  not  with  the  right  of  property:  only  reftoring  the  de- 
mandant to  that  ftate  or  fituation,  in  which  he  was  (or  by  law 
ought  to  have  been)  before  the  difpofleflion  committed.  But  this 
without  any  prejudice  to  the  right  of  ownerfhip  :  for,  if  the 
difpofleflbr  has  any  legal  claim,  he  may  afterwards  exert  it,  not- 
withftanding  a  recovery  had  againft  him  in  thefe  pofleflbry  actions. 
Only  the  law  will  not  fuffer  him  to  be  his  own  judge,  and  either 
take  or  maintain  poflefiion  of  the  lands,  until  he  hath  recovered 
them  by  legal  means  ' :  rather  prefuming  the  right  to  have  ac- 
companied the  antient  feifin,  than  to  refide  in  one  who  had  no 
fuch  evidence  in  his  favour. 

I .  THE  firft  of  thefe  pofleflbry  remedies  is  by  writ  of  entry ; 
which  is  that  which  difproves  the  title  of  the  tenant  or  pofleflbr, 
by  mewing  the  unlawful  means  by  which  he  entered  or  conti- 
nues pofleffion  m.  The  writ  is  directed  to  the  fheriff,  requiring 
him  to  "  command  the  tenant  of  the  land  that  he  render  (in 
"  Latin,  praecipe  quod  reddat~]  to  the  demandant  the  premifes  in 
"queftion,  which  he  claims  to  be  his  right  and  inheritance; 
"and  into  which,  as  he  faith,  the  {aid  tenant  hath  not  entry  but 
"  by  a  difleifm,  intrufion,  or  the  like,  made  to  the  faid  demand- 
"  ant,  within  the  time  limited  by  law  :  or  that  upon  refufal  he 
"  do  appear  in  court  on  fuch  a  day,  to  mew  wherefore  he  hath 

1  Mirr.  c.  4.  §.  24.  m  Finch.  L.  26 1 . 

"  not 
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"  not  done  it n."  This  is  the  original  procefs,  the  praecipe,  upon 
which  all  the  reft  of  the  fuit  is  grounded  ;  and  from  hence  it 
appears,  that  what  is  required  of  the  tenant  is  in  the  alternative, 
either  to  deliver  feifm  of  the  lands,  or  to  mew  caufe  why  he 
will  not.  Which  caufe  may  be  either  a  denial  of  the  fail:  of 
having  entred  by  fuch  means  as  are  fuggefted,  or  a  justification 
of  his  entry  by  reafon  of  title  in  himfelf,  or  thofe  under  whom 
he  makes  claim :  and  hereupon  the  pofieffion  of  the  land  is 
awarded  to  him  who  produces  the  cleared  right  to  poflefs  it. 

IN  our  antient  books  we  find  frequent  mention  of  the  degrees, 
within  which  writs  of  entry  are  brought.  If  they  be  brought 
againft  the  party  himfelf  who  did  the  wrong,  then  they  only 
charge  the  tenant  himfelf  with  the  injury;  "  non  habuit  ingrej- 
"Jitm  niji  per  intrujlonem  quam  ipj'e  J'ecit"  But  if  the  intruder, 
difleifor,  or  the  like,  has  made  any  alienation  of  the  land  to  a 
third  perfon,  or  it  has  defcended  to  his  heir,  that  circumftance 
muft  be  alleged  in  the  writ,  for  the  adlion  muft  always  be  brought 
againft  the  tenant  of  the  land  ;  and  the  defed:  of  his  polIelTory 
title,  whether  arifing  from  his  own  wrong  or  that  of  thofe  under 
whom  he  claims,  muft  be  fet  forth.  One  fuch  alienation  or  de- 
fcent  makes  the  firft  °  degree,  which  is  called  the  per,  becaufe 
then  the  form  of  a  writ  of  entry  is  this ;  that  the  tenant  had 
no  right  of  entry,  but  by  the  original  wrongdoer,  who  aliena- 
ted the  land,  or  from  whom  it  defcended,  to  him :  "  non  ha~ 
"  butt  ingreffum,  niji  per  Guilielmum,  qui  fe  in  illud  intrujit,  et  il- 
"  lud  tenenti  dimijit p."  A  fecond  alienation  or  defcent  makes  an- 
other degree  called  the  per  and  cut;  becaufe  the  form  of  a  writ 
of  entry,  in  that  cafe,  is,  that  the  tenant  had  no  title  to  enter, 
but  by  or  under  a  prior  alienee,  to  whom  the  intruder  demifed 
it  ;  "  non  habuit  ingrejfum,  niji  per  Ricardum,  cui  Guiliehnus  illud 
"  dimijit,  qui  fe  in  illud  intrufit  V  Thefe  degrees  thus  ftate  the 

*  See  Vol.11,  append.  N°.  V.  §.  i.  in  the/«-,  and  the  third  in  the  per  and  cui. 

*  Finch.  L.  262.     Booth  indeed  (of  real     But  the  difference  is  immaterial, 
aftions.iyz.)  makes  the  iirft  degree  to  con-          t  Booth.  181. 

lift  in  the  original  wrong  djone,  the  ftcond         i  Finch.  L.  263.    F.  N.  B.  203,  204. 
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original  wrong,  and  the  title  of  the  tenant  who  claims  under 
fuch  wrong.  If  more  than  two  degrees,  that  is,  two  alienations 
or  defcents  were  paft,  there  lay  no  writ  of  entry  at  the  common 
law.  For,  as  it  was  provided,  for  the  quietnefs  of  men's  inhe- 
ritances, that  no  one,  even  though  he  had  the  true  right  of  pof- 
feffion,  mould  enter  upon  him  who  had  the  apparent  right  by 
defcent  or  otherwise,  but  was  driven  to  his  writ  of  entry  to  gain 
poffeffion  •,  fo,  after  more  than  two  defcents  or  two  conveyances 
were  parTed,  the  demandant,  even  though  he  had  the  right  both 
of  poflefllon  and  property,  was  not  allowed  this  pojj'efjory  action ; 
but  was  driven  to  his  writ  of  right,  a  long  and  final  remedy,  to 
punifh  his  neglect  in  not  fooner  putting  in  his  claim,  while  the 
degrees  fubfifted,  and  for  the  ending  of  fuits,  and  quieting  of 
all  controverfies  r.  But  by  the  ftatute  of  Marlbridge  52  Hen.  III. 
c.  30.  it  was  provided,  that  when  the  number  of  alienations  or 
defcents  exceeded  the  ufual  degrees,  a  new  writ  mould  be  al- 
lowed without  any  mention  of  degrees  at  all.  And  accordingly 
a  new  writ  has  been  framed,  called  a  writ  of  entry  in  the  pojl, 
which  only  alleges  the  injury  of  the  wrongdoer,  without  dedu- 
cing all  the  intermediate  title  from  him  to  the  tenant :  ftating  it 
in  this  manner  ;  that  the  tenant  had  no  legal  entry  unlefs  after, 
or  fubfequent  to,  the  oufter  or  injury  done  by  the  original  dif- 
porTerTor  ;  "  non  habuit  ingreffum  niji  poft  intrnfionem  quam  Gut- 
"  lielmus  in  illud  fecit  •"  and  rightly  concluding,  that  if  the  ori- 
ginal title  was  wrongful,  all  claims  derived  from  thence  muft 
participate  of  the  fame  wrong.  Upon  the  latter  of  thefe  writs 
it  is  (the  writ  of  entry  fur  diffeijin  in  the  pojl}  that  the  form  of 
our  common  recoveries  of  landed  eftates  is  ufually  grounded  ; 
which,  we  may  remember,  were  obferved  in  the  preceding  volume5 
to  be  fictitious  actions,  brought  againft  the  tenant  of  the  freehold 
(ufually  called  the  tenant  to  the  praecipe,  or  writ  of  entry)  in 
which  by  collulion  the  demandant  recovers  the  land. 

THIS   remedial  inurnment,  of  writ  of  entry,  is  applicable  to 
all  the  cafes  of  oufter  before-mentioned,  except  that  of  difcon- 

'  2  Inft.  153.  '  Bookll.  ch.  21. 
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tinuance  by  tenant  in  tail,  and  fome  peculiar  fpecies  of  deforce- 
ments. Such  is  that  of  deforcement  of  dower,  by  not  affigning 
any  dower  to  the  widow  within  the  time  limited  by  law  ;  for 
which  me  has  her  remedy  by  a  writ  of  dower,  unde  iiihil  babet l. 
But  if  me  be  deforced  of  part  only  of  her  dower,  me  cannot 
then  fay  that  nihil  babet ;  and  therefore  me  may  have  recourfe  to 
another  action,  by  writ  of  right  of  dower  :  which  is  a  more 
general  remedy,  extending  either  to  part  or  the  whole  ;  and  is 
(with  regard  to  her  claim)  of  the  fame  nature  as  the  grand  writ 
of  right,  whereof  we  mail  prefently  fpeak,  is  with  regard  to 
claims  in  fee-fimpleu.  But  in  general  the  writ  of  entry  is  the 
univerfal  remedy  to  recover  poflefllon,  when  wrongfully  with- 
held from  the  owner.  It  were  therefore  endlefs  to  recount  all 
the  feveral  divifions  of  writs  of  entry,  which  the  different  cir- 
cumftances  of  the  refpedlive  demandants  may  require,  and  which 
are  furnimed  by  the  laws  of  England v  :  being  plainly  and 
clearly  chalked  out  in  that  moft  antient  and  highly  venerable 
collection  of  legal  forms,  the  regijlrum  omnium  brevhtm,  or  re- 
giiter  of  fuch  writs  as  are  fuable  out  of  the  king's  courts,  upon 
which  Fitzherbert's  natura  bre-vium  is  a  comment ;  and  in  which 

'  F.  N.  B.  147.  reverfioner,  after  the  alienation  and  death 

u  Ibid.  16.  of  the  particular  tenant  for  life.     5.   The 

v  See   Britton.    c.  114.    fol.  264.      The  writs   in  cafu  proiiifo  and   in  ccnf.mili  cafu  : 

moft  ufual  were,    I.  The  writs  of  entry  fur  (Ibid.  205.  206.)  which  lay  not  ad  commu- 

Jiffeif.n  and  of  intrufan :   (F.N.B.  191 .203.)  nem  legem,    but  are   given    by   itat.    Gloc. 

which  are  brought  to  remedy  either  of  thofe  6Edw.I.   0.7.    and  Weilm.  2.    i  3  Edw.  I. 

fpecies  of  oufter.    2.  The  writs  of  dumfuit  c.  24.  for  the  reverfioner  after  the  aliena- 

infra  aetatem,  and  dumfuit  non  csmpos  mentis:  tion,   but  during  the  life,  of  the  tenant  in 

(Ibid.  192.  202.)  which  lie  for  a  perfon  of  dower  or  other  tenant   for  life.     6.   The 

full  age,  or  one  who  hath  recovered  his  un-  writ  ad  terminum  qui  praeteriit :  (Hid.  201.) 

derftanding,  after  having  (when  under  age  for  the  reverfioner,  when  the  pofleilion  is 

or infane)  aliened  his  lands;  or  for  the  heirs  withheld  by  the  leflee  or  a  ftranger,  after 

ef  fuch  alienor.    3.  The  writs  of  cuiiniiita  the    determination    of   a    leafe   for   years. 

and  cui ante  Ji'vcrtium :  (Ibid.  193.  204.)   for  7.    The    writ    caufa  matrhnonii   praelocuti  : 

a  woman,  when  a  widow  or  divorced,  whofe  {Ibid.  205.)  for  a  woman  who  giveth  land 

hufbap.d  during  the  coverture  (cui  in  vita  to  a  man  in  fee  or  for  life,  to  the  intent  that 

fua,  vtl  cui  ante  Jivortium,  ipfa  contradicere  he  may  marry  her,  and  he  doth  net.     And 

aon  potuit)  hath  aliened  her  eflate.    4.  The  the  like  in  cafe  of  other  deforcements. 
vfritait  communem  legem  :  (Ibid,  207.)  for  the 

every 
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every  man  who  is  injured  will  be  fure  to  find  a  method  of  relief, 
exactly  adapted  to  his  own  cafe,  defcribed  in  the  compafs  of  a 
few  lines,  and  yet  without  the  omifiion  of  any  material  circum- 
ftance.  So  that  the  wife  and  equitable  provifion  of  the  ftatute 
Weftm.  2.  13  Edw.  I.  c.  24.  for  framing  new  writs  when  want- 
edw,  is  almoft  rendered  ufelefs  by  the  very  great  perfection  of  the 
antient  forms.  And  indeed  I  know  not  whether  it  is  a  greater 
credit  to  our  laws,  to  have  fuch  a  provifion  contained  in  them, 
or  not  to  have  occalion,  or  at  leafl  very  rarely,  to  ufe  it. 

I  N  the  times  of  our  Saxon  anceflors,  the  right  of  pofTerHon 
feems  only  to  have  been  recoverable  by  writ  of  entry x ;  which 
was  then  ufually  brought  in  the  county  court.  And  it  is  to  be 
obferved,  that  the  proceedings  in  thefe  actions  were  not  then  fo 
tedious,  when  the  courts  were  held,  and  procefs  ifTued  every 
three  weeks,  as  after  the  conquefr,,  when  all  caufes  were  drawn 
into  the  king's  courts,  and  procefs  iffued  from  term  to  term  ; 
which  was  found  exceeding  dilatory,  being  at  leaft  four  times  as 
flow  as  the  other.  And  hence  a  new  remedy  was  invented  in 
many  cafes,  to  do  juftice  to  the  people  and  to  determine  the 
poflefiion,  in  the  proper  counties,  and  yet  by  the  king's  judges. 
This  was  the  remedy  by  ajjife,  of  which  we  are  next  to  fpeak. 

2.  THE  writ  of  aflife  is  faid  to  have  been  invented  by  Glanvil, 
chief  juftice  to  Henry  the  fecondy ;  and,  if  fo,  it  feems  to  owe  it's 
introduction  to  the  parliament  held  at  Northampton,  in  the  twenty 
fecond  year  of  that  prince's  reign  :  when  juftices  in  eyre  were 
appointed  to  go  round  the  kingdom  in  order  to  take  thefe  afTifes  ; 
and  the  affifes  themfelves  (particularly  thofe  of  mart  d'  ancejlor 
and  novel  dijjeijin)  were  clearly  pointed  out  and  defcribed  l .  As 

w  See  pag.  5 1 .  inde  habuit,  die  qua  fuit  -vivas  et  mortuus;  et, 

*   Gilb.  Ten.  A.Z.  Jlcut  recognition  fuerit,  ita  hacredilus  ejus  rejli- 

v   Mirror.  C.  2.  §.  25.  tuant.   §.lo.  "Jujliliariidomini  regisfaciant feri 

1  §.9.    Si  dcminus  feodi  nfgat   kacrediltis  re cognitionem  tie  diffalfmis  faflis  fufe r  ajjifat;!,  n, 

defunfti  J'aifmam  ejufdem  ftodi,  jujtitiarii  do-  temfore  quo  dominus  rex  i>enit  in  Angliam  prox- 

miai  regis  faciant  inde  feri  rccognitionem  per  ime  poft  pacem  faflam  inter  ipfum  ct  regent  f- 

x.i  legates  bcmities,  quakm  faif.nam  defutiBui  Hum  Junta,    (Spelni.  Cod,  330.) 

a  writ 
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a  writ  of  entry  is  a  real  action,  which  dij'prows  the  title  of  the 
tenant,  by  {hewing  the  unlawful  commencement  of  his  poffef- 
fion ;  fb  an  aflife  is  a  real  aciion,  which  proves  the  title  of  the 
demandant,  merely  by  {hewing  his,  or  his  anceftor's,  pofleflion': 
and  thefe  two  remedies  are  in  all  other  refpedls  fo  totally  alike, 
that  a  judgment  or  recovery  in  one  is  a  bar  againfl  the  other  : 
fo  that  when  a  man's  pofleffion  is  once  eftablimed  by  either  of 
thefe  pofleflbry  actions,  it  can  never  be  difturbed  by  the  fame 
antagonift  in  any  other  of  them.  The  word,  ajjife,  is  derived  by 
fir  Edward  Coke b  from  the  Latin  ajjideo,  to  fit  together ;  and 
it  fignifies,  originally,  the  jury  who  try  the  caufe,  and  fit  toge- 
ther for  that  purpofe.  By  a  figure  it  is  now  made  to  fignify  the 
court  or  jurifdiction,  which  fummons  this  jury  together  by  a 
commiflion  of  aflife,  or  ad  ajjifas  capiendas  ;  and  hence  the  judi- 
cial affemblies  held  by  the  king's  commiffion  in  every  county,  as 
well  to  take  thefe  writs  of  aflife,  as  to  try  caufes  at  niji  prius, 
are  termed  in  common  fpeech  the  a/fifes.  By  another  fomewhat 
limilar  figure,  the  name  of  aflife  is  alib  applied  to  this  aciion, 
for  recovering  poffeflion  of  lands :  for  the  reafon,  faith  Little- 
ton c,  why  fuch  writs  at  the  beginning  were  called  afiiies,  was, 
for  that  in  thefe  writs  the  flierifF  is  ordered  to  fummon  a  jury, 
or  aflife ;  which  is  not  exprefled  in  any  other  original  writd. 

THIS  remedy,  by  writ  of  aflife,  is  only  applicable  to  two 
fpecies  of  injury  by  oufter,  viz.  abatement,  and  a  recent  or  no- 
vel diffeiftn.  If  the  abatement  happened  upon  the  death  of  the 
demandant's  father  or  mother,  brother  or  fitter,  uncle  or  aunt, 
nephew  or  niece,  the  remedy  is  by  an  aflife  of  mart  d'  ancejlor, 
or  the  death  of  one's  anceftor  :  and  the  general  purport  of  this 
writ  is  to  direct  the  flierifF  to  fummon  a  jury  or  aflife,  to  view 
the  land  in  queftion,  and  to  recognize  whether  fuch  anceftor  were 
feifed  thereof  on  the  day  of  his  death,  and  whether  the  de- 
mandant be  the  next  heire.  And,  in  a  fliort  time  after,  the 

a  Finch.  L.  284.  ••  Co.  Litt.  159. 

b  i  Inft.  153.  *  p.  N.  B.  195.    Finch.  L.  290. 

c  i  234- 

VOL.  III.  Z  judges 
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judges  ufually  come  down  by  the  king's  commifllon  to  take  the 
recognition  of  aflife  :  when,  if  thefe  points  are  found  in  the  af- 
firmative, the  law  immediately  transfers  the  pofleflion  from  the 
tenant  to  the  demandant.    If  the  abatement  happened  on  the 
death  of  one's  grandfather  or  grandmother,  then  an  aflife  of  mort 
d'  anceftor  no  longer  lies,  but  a  writ  of  ayle,  or  de  avo  ;  if  on  the 
death  of  the  greatgrandfather  or  great  grandmother,  then  a  writ 
of  befayk,  or  de  proavo ;  but  if  it  mounts  one  degree  higher,  to 
the  trej'ayk  or  grandfather's  grandfather,  or  if  the  abatement  hap- 
pened upon  the  death  of  any  collateral  relation,  other  than  thofe 
before-mentioned,  the  writ  is  called  a  writ  of  cqfinage,  or  de  con- 
fanguineo*.     And  the  fame  points  mail  be  enquired  of  in  all  thefe 
actions  anceftrel,  as  in  an  aflife  of  mort  d'  ancejlor  ;  they  being  of 
the  very  fame  nature  E  :  though  they  differ  in  this  point  of  form, 
that  thefe  ancejlrel  writs  (like  all  other  writs  of  praecife)  exprefs- 
ly  aflert  the  demandant's  title,   (viz.  the  feifin  of  the  anceftor  at 
his  death,  and  his  own  right  of  inheritance)  the  aflife  aflerts  no- 
thing direftly,    but   only  prays  an  enquiry  whether  thofe  points 
be  fo  h.      There  is  alfo  another  anceftrel  writ,  denominated  a  nu- 
per  obiit,  to  eftablifh  an  equal  divifion  of  the  land  in  queftion, 
where  on   the  death  of  an  anceftor,  who  has  feveral  heirs,  one 
enters  and  holds  the  others  out  of  pofleflion1.    But  a  man  is  not 
allowed   to  have  any  of  thefe  pofleflbry  actions  for  an  abatement 
confequent  on   the  death  of  any  collateral  relation,  beyond  the 
fourth  degree  kj  though  in  the  lineal  afcent  he  may  proceed  ad 
infinitum '.    For  the  law  will  not  pay  any  regard  to  the  pofleflion 
of  a  collateral  relation,  fo  very  diftant  as  hardly  to  be  any  at  all. 

I  T  was  always  held  to  be  law  m,  that  where  lands  were  devi- 
fable  in  a  man's  laft  will  by  the  cuftom  of  the  place,  there  an 
aflife  of  mort  d'  ancejlor  did  not  lie.  For,  where  lands  were  fo 
devifable,  the  right  of  pofleflion  could  never  be  determined  by 

*  Finch.  L.  266,  267.  k  Hale  on  F.  N.B.  221. 

8  Stat.  Wcftm.  2.   13  Edw.  I.  c.  20.  '  Fitzh    Air.  tit.  cofnage.  15. 

h  2  Inft.  399.  m  Brafton.  /.  4.  de  ajjif.  mortis  antecejfirii, 

SF.N.  B.  197.    Finch.  L.  293.  f.  13.  §.  3.    F.  N.  B.  196. 

a  pro- 
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a  procefs,  which  enquired  only  of  thefe  two  points,  the  feifm  of 
the  anceftor,  and  the  heirfhip  of  the  demandant.  And  hence  it 
might  be  reafonable  to  conclude,  that  when  the  ftatute  of  wills, 
3 2  Hen.  VIII.  c.  i.  made  all  focage  lands  devifable,  an  affife  of  mort 
d'  anceftor  no  longer  could  be  brought  of  lands  held  in  focage  n ; 
and  that  now,  fince  the  ftatute  1 2  Car.  II.  c.  24.  which  converts 
all  tenures,  a  few  only  excepted,  into  free  and  common  focage, 
it  mould  follow,  that  no  affife  of  mort  d'  anceftor  can  be  brought 
of  any  lands  in  the  kingdom  ;  but  in  cafe  of  abatements,  recourfe 
rr.uft  be  properly  had  to  the  more  antient  writs  of  entry. 

A  N  affife  of  novel  (or  recent)  difj'eifin  is  an  action  of  the  fame 

\  /  tJJ         *S 

nature  with  the  affife  of  mort  d'  anceftor  before-mentioned,  in 
that  herein  the  demandant's  pofleffion  muft  be  mewn.  But  it 
differs  connderably  in  other  points :  particularly  in  that  it  recites 
a  complaint  by  the  demandant  of  the  difleilin  committed,  in 
terms  of  direct  averment ;  whereupon  the  fherifF  is  commanded 
to  refeife  the  land  and  all  the  chattels  thereon,  and  keep  the  fame 
in  his  cuftody  till  the  arrival  of  the  juftices  of  affife  ;  (which 
fince  the  introduction  of  giving  damages,  as  well  as  the  poflef- 
fion,  is  now  omitted0)  and  in  the  mean  time  to  fummon  a  jury 
to  view  the  premifes,  and  make  recognition  of  the  affife  before 
the  juftices  p.  And  if,  upon  the  trial,  the  demandant  can  prove, 
firft,  a  title ;  next,  his  actual  feifm  in  confequence  thereof;  and, 
laftly,  his  diffeifin  by  the  prefent  tenant ;  he  mail  have  judg- 
ment to  recover  his  feifin,  and  damages  for  the  injury  fuftained. 

THE  procefs  of  affifes  in  general  is  called,  by  ftatute  Weftm.2. 
i3Edw.  I.  c.  24.  feftinum  remedium,  in  comparifon  of  that  by  a 
writ  of  entry  ;  it  not  admitting  of  many  dilatory  pleas  and  pro- 
ceedings, to  which  other  real  actions  are  fubject q.  Cofts  and 
damages  were  annexed  to  thefe  poffeflbry  actions  by  the  ftatute 
of  Glocefter,  6  Edw.  I.  c.  i.  before  which  the  tenant  in  poflef- 
fion  was  allowed  to  retain  the  intermediate  profits  of  the  land, 

n  See  i  Leon.  267.  P  F.  N.  6.177. 

0  Booth.  211,  s  Booth.  262. 

Z    2  t» 
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to  enable  him  to  perform  the  feodal  burthens  incident  thereunto. 
And,  to  prevent  frequent  and  vexatious  diffeifins,  it  is  enacted 
by  the  ftatute  of  Merton,  20  Hen.  III.  c.  3.  that  if  a  perfon 
diffeifed  recover  feifm  of  the  land  again  by  affife  of  novel  di/eijin, 
and  be  again  diffeifed  of  the  fame  tenements  by  the  fame  diffei- 
for,  he  fhall  have  a  writ  of  re-dijjei/in ;  and,  if  he  recover  there- 
in, the  re-diffeifor  fhall  be  imprifoned ;  and,  by  the  ftatute  of 
Marlbridge,  52  Hen.  III.  c.  8.  mall  alfo  pay  a  fine  to  the  king  : 
to  which  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  26.  hath  fuper- 
added  double  damages  to  the  party  aggrieved.  In  like  manner, 
by  the  fame  ftatute  of  Merton,  when  any  lands  or  tenements  are 
recovered  by  affife  of  mart  d'  ancejhr,  or  other  jury,  or  any  judg- 
ment of  the  court,  if  the  party  be  afterwards  diffeifed  by  the 
fame  perfon  againft  whom  judgment  was  obtained,  he  fhall  have 
a  writ  of  pojl-di§'eijin  againft  him;  which  fubjects  the  poft-diffei- 
for  to  the  fame  penalties  as  a  re-diffeifor.  The  reafon  of  all 
which,  as  given  by  fir  Edward  Coke  r,  is  becaufe  fuch  proceed- 
ing is  a  contempt  of  the  king's  courts,  and  in  defpite  of  the  law; 
or,  as  Bracton  more  fully  expreffes  it5,  "  tails  qui  It  a  conviElus 
"  fuerlt,  dupliciter  delinquit  contra  regem  :  quia  facit  diffitjinam  et 
"  roberiam  contra  pacem  Juam  ;  et  etiam  auju  temerario  Irrita  facit 
"  ea,  quae  in  curia  domini  regis  rite  a£ta  j'unt :  et  propter  duplex 
"  delittum  merito  fnjlinere  debet  poenam  duplicatam" 

IN  all  thefe  poffeffory  actions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  fhall  avail  himfelf  of  the  poffef- 
fion  of  himfelf  or  his  anceftors,  or  take  advantage  of  the  wrong- 
ful poffeffion  of  his  adverfary.  For  if  he  be  negligent  for  a  long 
and  unreafonable  time,  the  law  refufes  afterwards  to  lend  him 
any  affiftance,  to  recover  the  poffeffion  merely ;  both  to  punifh 
his  neglect,  (nam  leges  vigilantibus,  non  dormientibus,  jubveniunt) 
and  alfo  becaufe  it  is  prefumed  that  the  fuppofed  wrongdoer  has 
in  fuch  a  length  of  time  procured  a  legal  title,  otherwife  he 
would  fooner  have  been  fued.  This  time  of  limitation  by  the  fta- 
tute of  Merton,  2oHen,  III.  c.  8.  and  Weftm.  i.  3  Edw.  I.  0.39. 

r  zlnft.  83,  84.  "  /.  4.  c.  49. 

was 
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was  fucceffively  dated  from  particular  aeras,  viz.  from  the  return 
of  king  John  from  Ireland,  and  from  the  coronation,  &c,  of 
king  Henry  the  third.  But  this  date  of  limitation  continued  fo 
long  unaltered,  that  it  became  indeed  no  limitation  at  all,  it  be- 
ing above  three  hundred  years  from  Henry  the  third's  coronation 
to  the  year  1 540,  when  the  prefent  flatute  of  limitations £  was 
made.  This,  inftead  of  limiting  actions  from  the  date  of  a  par- 
ticular event,  as  before,  which  in  procefs  of  years  grew  abfurd, 
took  another  and  more  direct  courfe,  which  might  endure  for 
ever ;  by  limiting  a  certain  period,  as  fifty  years  for  lands,  and 
the  like  period "  for  cuftomary  or  prefcriptive  rents,  fuits,  and 
fervices  (for  there  is  no  time  of  limitation  upon  rents  referved 
by  deed  w)  and  enacting  that  no  perfon  mould  bring  any  poflef- 
fory  action,  to  recover  poffeffion  thereof  merely  upon  the  feifm, 
or  difpoflefllon,  of  his  anceftors,  beyond  fuch  certain  period. 
And  all  writs,  grounded  upon  the  poffeflion  of  the  demandant 
himfelf,  are  directed  to  be  fued  out  within  thirty  years  after  the 
diffeifm  complained  of;  for  if  it  be  an  older  date,  it  can  with 
no  propriety  he  called  a  frefh,  recent,  or  novel  difleijin  :  which 
name  iir  Edward  Coke  informs  us  was  originally  given  to  this 
proceeding,  becaufe  the  difleifin  muft  have  been  fince  the  laft 
eyre  or  circuit  of  the  juftices,  which  happened  once  in  feven 
years,  otherwife  the  action  was  gone  x.  And  we  may  obferve  y, 
that  the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firft 
inftitution  of  the  amfe  of  novel  dijjeifm,  was  from  his  own  return 
into  England  after  the  peace  made  between  him  and  the  young 
king  his  fon -,  which  was  but  the  year  before. 

WH  AT  has  been  here  obferved  may  throw  fome  light  on  the 
doctrine  of  remitter,  which  we  fpoke  of  in  the  fecond  chapter 

'  32  Hen. VIII.  c.  2.  and  other  fubfequent  writers  have  followed,, 

11   So  Berthelet's  original  edition  of  the  make  it  only  forty  years  for  rents,  £fff. 

flatute,  ^.1)1540  :  and  Cay's,  Pickering's,         ™  8  Rep.  65. 

and  Ruffhead's  editions,  examined  with  the         *   i  Inlt.  153.    Boath,  zio 

rfcord.     Rauell's,    and   other  intermediate         v  See  pag.  1 84. 
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of  this  book z ;  and  which,  we  may  remember,  was,  where  one 
who  hath  a  right  to  lands,  but  is  out  of  poffeffion,  hath  after- 
wards the  freehold  cafl  upon  him  by  fome  fubfequent  defective  title, 
and  enters  by  virtue  of  that  title.  In  this  cafe  the  law  remits 
him  to  his  antient  and  more  certain  right,  and  by  an  equitable 
fiction  fuppofes  him  to  have  gained  pofTeflion  in  confequence,  and 
by  virtue,  thereof:  and  this,  becaufe  he  cannot  poffibly  obtain 
judgment  at  law  to  be  reflored  to  his  prior  right,  fmce  he  is  him- 
felf  the  tenant  of  the  land,  and  therefore  hath  nobody  againft 
whom  to  bring  his  action.  This  determination  of  the  law  might 
feem  fuperfluous  to  an  hafty  obferver ;  who  perhaps  would  ima- 
gine, that  fince  the  tenant  hath  now  both  the  right  and  alfo  the 
poflemon,  it  little  fignifies  by  what  means  fuch  porTetTion  fhall 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law  deter- 
mined nothing  in  vain.  As  the  tenant's  poflemon  was  gained  by 
a  defective  title,  it  was  liable  to  be  overturned  by  (hewing  that 
defect  in  a  writ  of  entry ;  and  then  he  muft  have  been  driven  to 
his  writ  of  right,  to  recover  his  juft  inheritance  :  which  would 
have  been  doubly  hard,  becaufe,  during  the  time  he  was  him- 
felf  tenant,  he  could  not  eftablifh  his  prior  title  by  any  pofTefTory 
action.  The  law  therefore  remits  him  to  his  prior  title,  or  puts 
him  in  the  fame  condition  as  if  he  had  recovered  the  land  by  writ 
of  entry.  Without  the  remitter  he  would  have  had  jus,  et  fei- 
Jlnam,  feparate ;  a  good  right,  but  a  bad  poflemon  :  now,  by 
the  remitter,  he  hath  the  moft  perfect  of  all  titles,  juris  et  feiji- 
nae  conjunStionem. 

III.  BY  thefe  feveral  pofleflbry  remedies  the  right  of  poflef- 
fion  may  be  reflored  to  him,  that  is  unjuftly  deprived  thereof. 
But  the  right  of  pqfllffion  (though  it  carries  with  it  a  flrong  pre- 
fumption)  is  not  always  conclusive  evidence  of  the  right  of  pro- 
perty, which  may  ftill  fubfiit  in  another  man.  For,  as  one  man 
may  have  the  poffeffion,  and  another  the  right  of  poJJ'eJJion,  which 
is  recovered  by  thefe  pofleflbry  actions ;  fo  one  man  may  have 

z  See  pag.  19. 
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the  right  of  poffeffion,  and  cannot  therefore  be  evicted  by  any  pof- 
feffory action,  and  another  may  have  the  right  of  property,  which 
cannot  be  otherwife  afferted  than  by  the  great  and  final  remedy 
of  a  writ  of  right,  or  fuch  correfpondent  writs  as  are  in  the  na- 
ture of  a  writ  of  right. 

THIS  happens  principally  in  four  cafes :  i .  Upon  difconti- 
nuance  by  the  alienation  of  tenant  in  tail :  whereby  he,  who 
had  the  right  of  poffeffion,  hath  transferred  it  to  the  alienee ; 
and  therefore  his  ifTue,  or  thofe  in  remainder  or  reverlion,  mall 
not  be  allowed  to  recover  by  virtue  of  that  pofleffion,  which  the 
tenant  hath  fo  voluntarily  transferred.  2.  In  cafe  of  judgment 
given  againft  either  party  by  his  own  default ;  or,  3.  Upon  trial  of 
the  merits,  in  any  poffeffory  action :  for  fuch  judgment,  if  obtained 
by  him  who  hath  not  the  true  ownerfhip,  is  held  to  be  a  fpecies 
of  deforcement;  which  however  binds  the  right  of  poffeffion,  and 
fuffers  it  not  to  be  ever  again  difputed,  unlefs  the  right  of  pro- 
perty be  alfo  proved.  4.  In  cafe  the  demandant,  who  claims  the 
right,  is  barred  from  thefe  poffeffory  actions  by  length  of  time 
and  the  flatute  of  limitations  before-mentioned  :  for  an  undif- 
turbed  poffeffion  for  fifty  years,  ought  not  to  be  devefted  by  any 
thing,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety. 
In  thefe  four  cafes  the  law  applies  the  remedial  inftrument  of 
either  the  writ  of  right  itfelf,  or  fuch  other  writs,  as  are  faid  to 
be  of  the  fame  nature. 

i .  AND  firft,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverfion  is 
by  failure  of  the  particular  eftate  difplaced,  and  turned  into  a 
mere  right,  the  remedy  is  by  action  of  formedon,  (fecimdum  for- 
mam  donij  which  is  in  the  nature  of  a  writ  of  right  %  and  is  the 
higheft  action  that  tenant  in  tail  can  have  b.  For  he  cannot  have 
an  abfolute  writ  of  right,  which  is  confined  only  to  fuch  as  claim 
in  fee-fimple :  and  for  that  reafon  this  writ  of  formedon  was  granted 

a  Finch.  L.  267.  b  Co.  Liu.  316. 

him 
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him  by  the  ftatute  de  donis  or  Weftm.  2.  13  Edw.  I.  c.  i.  which 
is  therefore  emphatically  called  his  writ  of  right0.  This  writ  is 
diftinguiihed  into  three  fpecies  ;  a  formedon  in  the  defcender,  in 
the  remainder,  and  in  the  reverfer.  A  writ  of  formedon  in  the 
defcender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in 
tail  alienes  the  lands  entailed,  or  is  difTeifed  of  them,  and  dies  ; 
in  this  cafe  the  heir  in  tail  mall  have  this  writ  of  formedon  in 
the  defcender,  to  recover  thefe  lands,  fo  given  in  tail,  againft  him 
who  is  then  the  aclual  tenant  of  the  freehold  d.  In  which  action 
the  demandant  is  bound  to  flate  the  manner  and  form  of  the  gift 
in  tail,  and  to  prove  himfelf  heir  fecundum  formam  ihni.  A  for- 
medon  in  the  remainder  lieth,  where  a  man  giveth  lands  to  an- 
other for  life  or  in  tail,  with  remainder  to  a  third  perfon  in  tail 
or  in  fee  ;  and  he  who  hath  the  particular  eftate  dieth,  without 
iflue  inheritable,  and  a  ftranger  intrudes  upon  him  in  remainder, 
and  keeps  him  out  of  poflemon  e.  In  this  cafe  the  remainder-man 
(hall  have  his  writ  of  formedon  in  the  remainder,  wherein  the 
whole  form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  This  writ  is  not  given  in 
exprefs  words  by  the  ftatute  de  donis  ;  but  is  founded  upon  the 
equity  of  the  ftatute,  and  upon  this  maxim  in  law,  that  if  any 
one  hath  a  right  to  the  land,  he  ought  alfo  to  have  an  action  to 
recover  it.  A  formedon  in  the  reverfer  lieth,  where  there  is  a  gift 
in  tail,  and  afterwards  by  the  death  of  the  donee  or  his  heirs  with- 
out iiTue  of  his  body  the  reverfion  falls  in  upon  the  donor,  his 
heirs,  or  afligns  :  in  fuch  cafe  the  reverfioner  mall  have  this  writ 
to  recover  the  lands,  wherein  he  mall  fuggeft  the  gift,  his  own 
title  to  the  reverfion  minutely  derived  from  the  donor,  and  the 
failure  of  ifTue  upon  which  his  reverfion  takes  place  f.  This  lay 
at  common  law,  before  the  ftatute  de  donis,  if  the  donee  aliened 
before  he  had  performed  the  condition  of  the  gift,  by  having 
iflue,  and  afterwards  died  without  any  E.  The  time  of  limitation 
in  a  formedon  by  ftatute  21  Jac.  I.  c.  16.  is  twenty  years;  within 


c  F.N.  6.255.  f  /£/</.  219.    8  Rep.  88. 
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which  fpace  of  time  after  his  title  accrues  the  demandant  mufl 
bring  his  action,  or  elfe  is  for  ever  barred. 

a.  IN  the  fecond  cafe ;  if  the  owners  of  a  particular  eftate, 
as  for  life,  in  dower,  by  the  curtefy,  or  in  fee-tail,  are  barred 
of  the  right  of  pofTefllon  by  a  recovery  had  againft  them,  through 
their  default  or  non-appearance  in  a  pofTefTory  action,  they  were 
abfolutely  without  any  remedy  at  the  common  law ;  as  a  writ  of 
right  does  not  lie  for  any  but  fuch  as  claim  to  be  tenants  of  the 
fee-fimple.  Therefore  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  4. 
gives  a  new  writ  for  fuch  perfons,  after  their  lands  have  been  fo 
recovered  againft  them  by  default ,  called  a  quod  ei  deforceat ; 
which,  though  not  ftrictly  a  writ  of  right,  fo  far  partakes  of  the 
nature  of  one,  as  that  it  will  reftore  the  right  to  him,  who  has 
been  thus  unwarily  deforced  by  his  own  default11.  But  in  cafe 
the  recovery  were  not  had  by  his  own  default,  but  upon  defence 
in  the  inferior  pofTeflbry  action,  this  ftill  remains  final  with  re- 
gard to  thefe  particular  eftates,  as  at  the  common  law :  and 
hence  it  is,  that  a  common  recovery  (on  a  writ  of  entry  in  the 
pojl)  had,  not  by  default  of  the  tenant  himfelf,  but  ( after  his 
defence  made  and  voucher  of  a  third  perfon  to  warranty)  by  de- 
fault of  fuch  vouchee,  is  now  the  ufual  bar  to  cut  off  an  eftate- 
tail ;. 

3, 4.  THIRDLY,  in  cafe  the  right  of  pofleffion  be  barred  by  a 
recovery  upon  the  merits  in  a  pofTeflbry  action,  or,  laftly,  by  the 
flatute  of  limitations,  a  claimant  in  fee-fimple  may  have  a  ?nere 
writ  of  right  ;  which  is  in  it's  nature  the  higheft  writ  in  the 
law  k,  and  lieth  only  of  an  eftate  in  fee-fimple,  and  not  for  him 
who  hath  a  lefs  eftate.  This  writ  lies  concurrently  with  all  other 
real  actions,  in  which  an  eftate  of  fee-fimple  may  be  recovered ; 
and  it  alfo  lies  after  them,  being  as  it  were  an  appeal  to  the  mere 
right,  when  judgment  hath  been  had  as  to  the  poflefficn  in  an 

k  F.  N.  B.  155.  K  F.  N.  B.  i. 

1  See  book  II.  ch.  21. 
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inferior  pofleflbry  adlion '.  But  though  a  writ  of  right  may  be 
brought,  where  the  demandant  is  entitled  to  the  pofleffion,  yet 
it  rarely  is  advifable  to  be  brought  in  fuch  cafes ;  as  a  more  ex- 
peditious and  eafy  remedy  is  had,  without  meddling  with  the 
property,  by  proving  the  demandant's  own,  or  his  anceftor's,  pof- 
feffion,  and  their  illegal  oufter,  in  one  of  the  pofleflbry  adlions. 
But,  in  cafe  the  right  of  pofleffion  be  loft  by  length  of  time,  or 
by  judgment  againft  the  true  owner  in  one  of  thefe  inferior  fuits, 
there  is  no  other  choice  :  this  is  then  the  only  remedy  that  can 
be  had  ;  and  it  is  of  fo  forcible  a  nature,  that  it  overcomes  all 
obftacles,  and  clears  all  objections  that  may  have  arifen  to  cloud 
and  obfcure  the  title.  And,  after  iflue  once  joined  in  a  writ  of 
right,  the  judgment  is  abfolutely  final;  fo  that  a  recovery  had 
in  this  adlion  may  be  pleaded  in  bar  of  any  other  claim  or  de- 
mand m. 

TH  E  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
faid,  to  recover  lands  in  fee-fimple,  unjuftly  withheld  from  the 
true  proprietor.   But  there  are  alfo  fome  other  writs  which  are  faid 
to  be  in  the  nature  of  a  writ  of  right,  becaufe  their  procefs  and 
proceedings  do  moftly  ( though  not  intirely)  agree  with  the  writ 
of  right :  but  in  fome  of  them  the  fee-fimple  is  not  demanded; 
and  in  others  not  land,  but  fome  incorporeal  hereditament.  Some 
of  thefe  have  been  already  mentioned,  as  the  writ  of  right  of 
doiver,  of  formedon,  &c :   and  the  others  will  hereaiter  be  taken 
notice  of,  under  their  proper  divifions.    Nor  is  the  mere  writ  of 
right  alone,  or  always,  applicable  to  every  cafe  of  a  claim  of  lands 
in  fee-fimple  :   for  if  the  lord's  tenant  in  fee-fimple  dies  without 
heir,  whereby  an  efcheat  accrues,  the  lord  mail  have  a  writ  of 
tfcbeat ",  which  is  in  the  nature  of  a  writ  of  right  °.    And  if  one 
of  two  or  more  coparceners  deforces  the  other,  by  ufurping  the 
fole  pofleflicn,  the  party  aggrieved  mall  have  a  writ  of  right  de 
rationabili  parte p .-    which  may  be  grounded  on  the  feifin  of  the 

1  F.  N.  B.  I.  5.  »  Booth.  135. 

»  Ibid.  6.    Co.  Litt.  158.  f  F.  N.  B.  9. 
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anceflor  at  any  time  during  his  life ;  whereas  In  a  nuper  obiit 
(which  is  a  poflefibry  remedy q)  he  muft  be  feifed  at  the  time  of 
his  death.  But,  waving  thefe  and  other  minute  diftindlions,  let 
us  now  return  to  the  general  writ  of  right. 

TH  i  s  writ  ought  to  be  firft  brought  in  the  court-baron r  of 
the  lord,  of  whom  the  lands  are  holden  ;  and  then  it  is  open  or 
patent :  but  if  he  holds  no  court,  or  hath  waived  his  right,  re- 
mi/it  citriamfuam,  it  may  be  brought  in  the  king's  courts  by  writ 
of  praecipe  originally8;  and  then  it  is  a  writ  of  right  clofe*,  being 
directed  to  the  fheriff  and  not  the  lord u.  Alfo,  when  one  of  the 
king's  immediate  tenants  in  capite  is  deforced,  his  writ  of  right 
is  called  a  writ  of  praecipe  in  capite  (the  improper  ufe  of  which,  as 
well  as  of  the  former  praecipe,  quia  dominus  remifit  curiam,  fo  as  to 
oufl  the  lord  of  his  jurifdiction,  is  retrained  by  magna  carta*1}  and, 
being  directed  to  the  fherifF  and  originally  returnable  in  the  king's 
court,  is  alfo  a  writ  of  right  clofe  *.  There  is  likewife  a  little 
writ  of  right  clofe,  fecundum  confuetudinem  manerii,  which  lies  for 
the  king's  tenants  in  antient  demefne  y,  and  others  of  a  fimilar 
nature1,  to  try  the  right  of  their  lands  and  tenements  in  the 
court  of  the  lord  exclufively a.  But  the  writ  of  right  patent  itfelf 
may  alfo  at  any  time  be  removed  into  the  county  court,  by  writ  of 
tolt  b,  and  from  thence  into  the  king's  courts,  by  writ  of  pone  c 
or  recordari  facias,  at  the  fuggeftion  of  either  party  that  there  is 
a  delay  or  defect  of  juftice  d. 

IN  the  progrefs  of  this  action0,  the  demandant  muft  allege 
fome  feilin  of  the  lands  and  tenements  in  himfelf,  or  elfe  in  fomc 

s  See  pag.  186.  a  BraSon.  /.  i.  c.  n.  /.  4.  tr.  i.  ^.9    fc? 

1  Append.  N".  I.  §.  I.  tr.  3.  c.  13.   §.9.     Old  Tenur.   /.   tinir  en 

'  F.  N.  B.  2.    Finch.  L.  315.  fieagc.  Old  N.B.  t.  garde,  fcf  *.  briefs  de  refit 

'  Booth.  91.  clans.     F.  N.B.  ll. 

u  Append.  N°.I.  5,4.  b  Append.  NM.  §.2. 

w  c.  24.  -•  Ibid.  J.  3. 

*  F.  N.  B.  5.  -  F.  N.  6.3,4. 

r  See  book  II.  ch.  6.  £  Append.  N°.  I.  §.  5. 
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perfon  under  whom  he  claims,  and  then  derive  the  right  from 
the  perfon  fo  feifed  to  himfelf ;  to  which  the  tenant  may  anfwer 
by  denying  the  demandant's  right,  and  averring  that  he  has  more 
right  to  hold  the  lands  than  the  demandant  has  to  demand  them; 
which  puts  the  demandant  upon  the  proof  of  his  title  :  in  which 
if  he  fails,  or  if  the  tenant  can  {hew  a  better,  the  demandant 
and  his  heirs  are  perpetually  barred  of  their  claim  j  but  if  he 
can  make  it  appear  that  his  right  is  fuperior  to  the  tenant's,  he 
fhall  recover  the  land  againft  the  tenant  and  his  heirs  for  ever. 
But  even  this  writ  of  right,  however  fuperior  to  any  other,  can- 
not be  fued  out  at  any  diftance  of  time.  For  by  the  antient  law 
no  feifm  could  be  alleged  by  the  demandant,  but  from  the  time 
of  Henry  the  firftf;  by  the  ftatute  of  Merton,  20  Hen.  III.  c.  8. 
from  the  time  of  Henry  the  fecond;  by  the  ftatute  of  Weftm.  I. 
3  Edw.  I.  c.  39.  from  the  time  of  Richard  the  firft;  and  now, 
by  ftatute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right  mall  be 
within  fixty  years.  So  that  the  poflefllon  of  lands  in  fee-fimple 
uninterruptedly,  for  threefcore  years,  is  at  prefent  a  fufficient 
title  againft  all  the  world ;  and  cannot  be  impeached  by  any  dor- 
mant claim  whatfoever. 

I  HAVE  now  gone  through  the  feveral  fpecies  of  injury  by 
oufter  or  difpofleflion  of  the  freehold,  with  the  remedies  appli- 
cable to  each.  In  confidering  which  I  have  been  unavoidably 
led  to  touch  upon  much  obfolete  and  abftrufe  learning,  as  it  lies 
intermixed  with,  and  alone  can  explain  the  reafon  of,  thofe  parts 
of  the  law  which  are  now  more  generally  in  ufe.  For,  without 
contemplating  the  whole  fabric  together,  it  is  impoffible  to  form 
any  clear  idea  of  the  meaning  and  connection  of  thofe  disjointed 
parts,  which  ftill  form  a  confiderable  branch  of  the  modern  law  j 
fuch  as  the  doclrine  of  entries  and  remitter,  the  levying  of  fines, 
and  the  fuffering  of  common  recoveries.  Neither  indeed  is  any 
confiderable  part  of  that,  which  I  have  felected  in  this  chapter 
from  among  the  venerable  monuments  of  our  anceftors,  fo  abfo- 

1  Co.  Litt.  114. 
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lately  antiquated  as  to  be  out  of  force,  though  they  are  certainly 
out  of  ufe :  there  being,  it  muft  be  owned,  but  a  very  few  in- 
ilances  for  more  than  a  century  paft  of  profecuting  any  real  ac- 
tion for  land  by  writ  of  entry,  ajfife,  formedon,  writ  of  right,  or 
otherwife.  The  forms  are  indeed  preferved  in  the  practice  of 
common  recoveries :  but  they  are  forms,  and  nothing  elfe  -,  for 
which  the  very  clerks  that  pafs  them  are  feldom  capable  to  affign 
the  reafon.  But  the  title  of  lands  is  now  ufually  tried  upon  ac- 
tions of  ejeftment>  or  trefpafs. 
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CHAPTER    THE     ELEVENTH. 

OF    DISPOSSESSION,    OR   OUSTER,    OF 
CHATTELS     REAL. 


HAVING  in  the  preceding  chapter  confidered  with  fome 
attention  the  feveral  fpecies  of  injury  by  difpofleffion  or 
oufter  of  the  freehold,  together  with  the  regular  and  well-con- 
nedled  fcheme  of  remedies  by  actions  real,  which  are  given  to 
the  fubjecl  by  the  common  law,  either  to  recover  the  pofleffion 
only,  or  elfe  to  recover  at  once  the  pofleffion,  and  alfo  to  eftablifh 
the  right  of  property ;  the  method  which  I  there  marked  out 
leads  me  next  to  confider  injuries  by  oufter,  or  difpofleffion,  of 
chattels  real;  that  is  to  fay,  by  amoving  the  pofleffion  of  the  te- 
nant either  from  an  eftate  by  ftatute-merchant,  ftatute-ftaple, 
or  eleglt ;  or  from  an  eftate  for  years. 

I.  OUSTER,  or  amotion  of  pofleffion,  from  eftates  held  by 
cither  ftatute  or  e/egit,  is  only  liable  to  happen  by  a  fpecies  of 
difleifin,  or  turning  out  of  the  legal  proprietor,  before  his  eftate 
is  determined  by  raiflng  the  fum  for  which  it  is  given  him  in 
pledge.  And  for  fuch  oufter,  though  the  eftate  be  merely  a 
chattel  intereft,  the  owner  fliall  have  the  fame  remedy  as  for  an 
injury  to  a  freehold  ;  viz.  by  affife  of  novel  diffeijin  *.  But  this 
depends  upon  the  feveral  ftatutes,  which  create  thefe  refpective 

»  F.N.B.  178. 
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interefts b,  and  which  expreflly  provide  and  allow  this  remedy  in 
cafe  of  difpoffeflion.  Upon  which  account  it  is  that  fir  Edward 
Coke  obferves  %  that  thefe  tenants  are  faid  to  hold  their  eflates 
ut  Hberum  tenementum,  until  their  debts  be  paid  :  becaufe  by  the 
ftatutes  they  fhall  have  an  aflife,  as  tenant  of  the  freehold  fhall 
have ;  and  in  that  refpect  they  have  the  iimilitude  of  a  free- 
holdd. 

II.  As  for  oufter,  or  amotion  of  poffeffion,  from  an  eftate 
for  years  ;  this  happens  only  by  a  like  kind  of  diffeifin,  ejection, 
or  turning  out,  of  the  tenant  from  the  occupation  of  the  land 
during  the  continuance  of  his  term.  For  this  injury  the  law  has 
provided  him  with  two  remedies,  according  to  the  circumftances 
and  fituation  of  the  wrongdoer:  the  writ  of  ejeSlione  Jirmae  j 
which  lies  againft  any  one,  the  leflbr,  reveriioner,  remainder- 
man, or  any  ftranger,  who  is  himfelf  the  wrongdoer  and  has 
committed  the  injury  complained  of:  and  the  writ  of  qitare  eje- 
cit  infra  terminum ;  which  lies  not  againft  the  wrongdoer  or  ejec- 
tor himfelf,  but  his  feoffee  or  other  perfon  claiming  under  him. 
Thefe  are  mixed  actions,  fomewhat  between  real  and  perfonal ; 
for  therein  are  two  .things  recovered,  as  well  reftitution  of  the 
term  of  years,  as  damages  for  the  curler  or  wrong. 

I .  A  w  R  i  T  then  of  ejeSlione  Jirmae,  or  action  of  treipafs  in 
ejettment,  lieth,  where  lands  or  tenements  are  let  for  a  term  of 
years ;  and  afterwards  the  leffor,  reverfioner,  remainder-man,  or 
any  ftranger,  doth  eject  or  ouft  the  leffee  of  his  term  e.  In  this 
cafe  he  fhall  have  this  writ  of  ejeftion,  to  call  the  defendant  to 
anfwer  for  entering  on  the  lands  fo  demifed  to  the  plaintiff  for  a 
term  that  is  not  yet  expired,  and  ejecting  himf.  And  by  this 
writ  the  plaintiff  fhall  recover  back  his  term,  or  the  remainder 
of  it,  with  damages. 

11  Stat.  Weftm.  2.  ^Edw.I.  c.  18.  Stat.         d  See  book  II.  ch.  10. 
tit  mercatoribus,   27  Edw.  III.  0.9.  c  F.  N.  B.  220. 

c  i  Inft.4.3.  f  See  appendix,  N°.II.  §.  i. 
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SINCE  the  difufe  of  real  actions,  this  mixed  proceeding  is 
become  the  common  method  of  trying  the  title  to  lands  or  tene- 
ments. It  may  not  therefore  be  improper  to  delineate,  with  fome 
degree  of  minutenefs,  it's  hiftory,  the  manner  of  it's  procefs, 
and  the  principles  whereon  it  is  grounded. 

WE  have  before  feen g,  that  the  writ  of  covenant,  for  breach 
of  the  contract  contained  in  the  leafe  for  years,  was  antiently  the 
only  fpecific  remedy  for  recovering  againfl  the  leflbr  a  term  from 
which  he  had  ejected  his  leflee,  together  with  damages  for  the 
oufter.  But  if  the  leflee  was  ejected  by  a  ftranger,  claiming  un- 
der a  title  fuperior  h  to  that  of  the  leflbr,  or  by  a  grantee  of  the 
reverfion,  (who  might  at  any  time  by  a  common  recovery  have 
deflroyed  the  term1)  though  the  leflee  might  ftill  maintain  an 
action  of  covenant  againfl  the  leflbr,  for  non-performance  of  his 
contract  or  leafe,  yet  he  could  not  by  any  means  recover  the  term 
itfelf.  If  the  oufter  was  committed  by  a  mere  ftranger,  without 
any  title  to  the  land,  the  leflbr  might  indeed  by  a  real  action  re- 
cover pofleflion  of  the  freehold,  but  the  leflee  had  no  other  re- 
medy againfl:  the  ejector  but  in  damages,  by  a  writ  of  ejeSlione fir- 
mae,  for  the  trefpafs  committed  in  ejecting  him  from  his  farm  k. 
But  afterwards,  when  the  courts  of  equity  began  to  oblige  the 
ejector  to  make  a  fpecific  reftitution  of  the  land  to  the  party  im- 
mediately injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juflice  ;  and,  in  the  profecution  of  a  writ  of 
ejectment,  introduced  a  fpecies  of  remedy  not  warranted  by  the 
original  writ  nor  prayed  by  the  declaration  (which  go  only  for 

• 

g  See  pag.  15^.  recoverer  fan  tcrme :  quod  tola  curia  conccjjlt. 

h  F.  N.  B.  145.  Et  per  Belknap,  la  (omen  ley  eft,  lou  borne  eft 

>  See  book  II.  ch.  9.  tufte  tie  fon  tfrme  far  eftranger,  II  avera  rjee- 

k  P.  6.  Ric.  IL  Ejefliare  frmae  ri'efi  que  thne  frmae  verfus  cefty  que  luy  ovfte  ;    et  fit 

un  afii'jn  de  trffpafs  en  fan  nature,  et  le  plain-  felt  oujle  par  fun  If/for,  brief e  de  covenant ;   et 

liff  ne  re  c  over  a  fan  tenr.e  cue  eft  a  vetur,  nient  ft  par  kjfee  on  grantee  de  reverfion,  bricfe  de 

plus  que  en  trefpafs  borne  recovera  damages  pur  covenant  verfus  Jon  leffor,  et  coitntera  ef pedal 

trefpafs  nlent  fait,  mesa  fefcr ;  mesilconvient  aunt,  &c.    (Fitz.  abr.  t.  ejefl.  frm.  2.) 
a  fuer  far  aSion  de  covenant  al  comen  law  a 

damages 
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damages  merely,  and  are  filent  as  to  any  reftitution)  viz.  a  judg- 
ment to  recover  the  term,  and  a  writ  of  pofleflion  thereupon '. 
This  method  feems  to  have  been  fettled  as  early  as  the  reign  of 
Edward  IV  m :  though  it  hath  been  faid  n  to  have  firft  begun  un- 
der Henry  VII,  becaufe  it  probably  was  then  firft  applied  to  it's 
prefent  principal  ufe,  that  of  trying  the  title  to  the  land. 

TH  E  better  to  apprehend  the  contrivance,  whereby  this  end 
is  effected,  we  muft  recoiled:  that  the  remedy  by  ejectment  is  in 
it's  original  an  aclion  brought  by  one  who  hath  a  leafe  for  years, 
to  repair  the  injury  done  him  by  difpofleflion.    In  order  there- 
fore to  convert  it  into  a  method  of  trying  titles  to  the  freehold, 
it  is  firft  neceflary  that  the  claimant  do  take  poflefllon-of  the 
lands,  to  empower  him  to  conftitute  a  leflee  for  years,  that  may 
be  capable  of  receiving  this  injury  of  difpofleflion.    For  it  would 
be  an  offence,  called  in  our  law  maintenance,  ( of  which  in  the 
next  book)  to  convey  a  title  to  another,  when  the  grantor  is  not 
in  poflefiion  of  the  land  :    and  indeed  it  was  doubted  at  firft, 
whether  this  occafional  pofleflion,  taken  merely  for  the  purpofe 
of  conveying  the  title,  excufed  the  leflbr  from  the  legal  guilt  of 
maintenance  °.    When  therefore  a  perfon,   who  hath  right  of 
entry  into  lands,  determines  to  acquire  that  pofleflion,  which  is 
wrongfully  withheld  by  the  prefent  tenant,  he  makes  (as  by  law 
he  may)  a  formal  entry  on  the  premifes ;  and  being  fe  in  poflef- 
lion of  the  foil,  he  there,  upon  the  land,  feals  and  delivers  a 
leafe  for  years  to  fome  third  perfon  or  leflee  :    and,  having  thus 
given  him  entry,  leaves  him  in  pofleflion  of  the  premifes.    This 
leflee  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  who  had 
the  previous  pofTeflion,  enters  thereon  afrefh  and  oufts  him  j   or 
till  fome  other  perfon  (either  by  accident  or  by  agreement  before- 
hand) comes  upon  the  land,  and  turns  him  out  or  eje&s  him. 

1  See  append.  N°.  II.  §.  4.  prope  fit.  it  damages.    ( Bro.  Abr.  t.  jttare  ejtcit  infra 

m  •jEdw.W.'d.  Per  Fairfax ;  fi  borne  fort  terninum.6.} 
ejedione  firmae,  le  plaintiff  recovera  Jen  termt         n  F.  N.  B.  220. 
qui  eft  arere,  fbien  come  in  quare  ejecit  infra         "   I  Ch.  Rep.  append.  39. 
tsrminum  ;  et,  ft  nul  foil  arerr,  donques  tout 
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For  this  injury  the  lefTee  is  entitled  to  his  action  of  ejectment 
againft  the   tenant,  or  this  cafual  ejeffior,  whichever  it  was  that 
oufted  him,  to  recover  back  his  term  and  damages.     But  where 
this  action  is  brought  againft  fuch  a  cafual  ejector  as  is  before 
mentioned,  and  not  againft  the  very   tenant   in  pofleflion,  the 
court  will  not  fufr'er  the  tenant  to  lofe  his  poffeffion  without  any 
opportunity   to  defend  it.     Wherefore  it  is  a  {landing  rule,  that 
no  plaintiff  mall  proceed  in  ejectment  to  recover  lands  againft  a 
cafual  ejector,  without  notice  given  to  the  tenant  in  pofTeflion  (if 
any  there  be)  and  making  him  a  defendant  if  he  pleafes.    And, 
in  order  to  maintain  the  action,  the  plaintiff  muft,  in  cafe  of  any 
defence,  make  out  four  points  before  the  court ;  viz.   title,  leafe, 
entry,  and   oujler.    Firft,  he  muft  fhew  a  good  title  in  his  leflbr, 
which  brings  the  matter  of  right  entirely  before  the  court ;  then, 
that  the  leffor,  being  feifed  by  virtue  of  fuch  title,  did  make 
him  the  leafe  for  the  prefent  term  ;  thirdly,  that  he,  the  leffee 
or  plaintiff,  did   enter  or  take  pofleffion  in  confequence  of  fuch 
leafe  ;  and  then,  laftly,  that  the  defendant  oujted  or  ejected  him. 
Whereupon  he  fhall  have  judgment  to  recover  his   term  and 
damages ;  and  fhall,  in  confequence,  have  a  writ  of  pofl'ej/ion, 
which  the  fheriff  is  to  execute,  by  delivering  him  the  undiftur- 
bed  and  peaceable  poffefTion  of  his  term. 

THIS  is  the  regular  method  of  bringing  an  action  of  eject- 
ment, in  which  the  title  of  the  leffor  comes  collaterally  and  inci- 
dentally before  the  court,  in  order  to  mew  the  injury  done  to  the 
leffee  by  this  oufter.  This  method  muft  be  ftill  continued  in  due 
form  and  ftridtnefs,  fave  only  as  to  the  notice  to  the  tenant,  when- 
ever the  pofTeffion  is  vacant,  or  there  is  no  actual  occupant  of  the 
premifes ;  and  alfo  in  fome  other  cafes.  But,  as  much  trouble 
and  formality  were  found  to  attend  the  actual  making  of  the  leafe, 
entry,  and  oujler,  a  new  and  more  eafy  method  of  trying  titles  by 
writ  of  ejectment,  where  there  is  any  actual  tenant  or  occupier 
of  the  premifes  in  difpute,  was  invented  fomewhat  more  than  a 
century  ago,  by  the  lord  chief  juftice  Rolle,  who  then  fat  in  the 
court  of  upper  bench ;  fo  called  during  the  exile  of  king  Charles 

the 
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the  fecond.    This  new  method  entirely  depends  upon  a  firing  of 
legal  fictions :  no  actual  leafe  is  made,  no  adr.ua!  entry  by  the 
plaintiff,  no   actual  oufler  by  the  defendant ;  but  all  are  merely 
ideal,  for  the  fole  purpofe  of  trying  the  title.  To  this  end,  in 
the  proceedings p  a  leafe  for  a  term  of  years  is  flated  to  have  been 
made,  by  him  who  claims  title,  to  the  plaintiff  who  brings  the 
action ;  as   by  John  Rogers  to  Richard  Smith  ;  which  plaintiff 
ought  to  be  fome  real  perfon,  and  not  merely  an  ideal  fictitious 
one  who  has  no  exiflence,  as  is  frequently  though  unwarrantably 
practifed q :  it  is  alfo  flated  that  Smith,  the  leffee,  entered ;  and 
that  the  defendant  William  Stiles,  who  is  called  the  cafual  ejetfor, 
oufled  him;  for  which  oufter  he  brings  this  action.    As  foon  as 
this  action  is  brought,  and  the  complaint  fully  flated  in  the  de- 
claration r,  Stiles,  the  cafual  ejector,  or  defendant,  fends  a  writ- 
ten notice  to  the  tenant  in  poffeffion  of  the  lands,  as  George  Saun- 
ders,  informing  him  of  the  action  brought  by  Richard  Smith,  and 
tranfmitting  him  a  copy  of  the  declaration  ;  withal  alluring  him 
that  he,  Stiles  the  defendant,  has  no  title  at  all  to  the  premifes, 
and  mail  make  no  defence  j  and  therefore  advifing  the  tenant  to 
appear  in  court  and  defend  his  own  title :  otherwife  the  cafual 
ejector  will  fuffer  judgment  to  be  had  againfl  him  ;  and  thereby 
tie,  the  actual  tenant  Saunders,  will  inevitably  be  turned  out  of 
poffeffion8.    On  receipt  of  this  friendly  caution,  if  the  tenant 
in  poffeffion  does  not  within  a  limited  time  apply  to  the  court 
to  be  admitted  a  defendant  in  the  flead  of  Stiles,  he  is  fuppofed 
to  have  no  right  at  all  ;  and}  upon  judgment  being  had  againfl 
Stiles  the  cafual  ejector,  Saunders  the  real  tenant  will  be  turned 
out  of  poffeffion  by  the  fheriff. 

BUT  if  the  tenant  in  poffeffion  applies  to  be  made  a  defen- 
dant, it  is  allowed  him  upon  this  condition  ;  that  he  enter  into 
a  rule  of  court  *  to  confefs,  at  the  trial  of  the  caufe,  three  of  the 
four  requifites  for  the  maintenance  of  the  plaintiff's  action ;  viz. 

P  See  appendix,  N°.  II.  §.  i,  2.  '  Append.  N°.  II.  §.  2. 

i  6  Mod.  309.  "  Ibid. 

'  Hid.  §.3. 

B  b  2  "  the 
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the  leafe  of  Rogers  the  leflor,  the  entry  of  Smith  the  plaintiff, 
and  his  oujler  by  Saunders  himfelf,  now  made  the  defendant  in- 
ftead  of  Stiles  :    which  requifites,  as  they  are  wholly  fictitious, 
ihould  the  defendant  .put  the-plaintiff  to  prove,  he  muft  of  courfe 
be  nonfuited  for  want  of  evidence;   but  by  fuch  ftipulated  con- 
feffion  of  leafe,  entry,  and  oujler,  the  trial  will  now  ftand  upon 
the  merits  of  the  title  only.    This  done,  the  declaration  is  altered 
by  inferring  the  name  of  George  Saunders  inftead  of  William 
Stiles,  and  the  caufe  goes  down  to  trial  under  the  name  of  Smith 
(the  plaintiff)  on  the  demife  of  Rogers,    (the  leffor)   againft 
Saunders,    the  new  defendant.      And  therein  the  leflbr  of  the 
plaintiff  is  bound  to  make  out  a  clear  title,  otherwife  his  fidti- 
tious  leffee  cannot  obtain  judgment  to  have  poffeffion  of  the 
land  for  the  term  fuppofed  to  be  granted.     But,   if  the  lefTor 
makes  out  his  title  in  a  fatisfactory  manner,  then  judgment  and 
a  writ  of  pofleffion  mall  go  for  Richard  Smith  the  nominal  plain- 
tiff, who  by  this  trial  has  proved  the  right  of  John  Rogers  his 
fuppofed  leffor.    Yet,   to  prevent  fraudulent  recoveries  of  the 
poffefTion,  by  collufion  with  the  tenant  of  the  land,  all  tenants 
are  obliged  by  ftatute   u  Geo.  II.  c.  19.  on  pain  of  forfeiting 
three  years  rent,  to  give  notice  to  their  landlords,  when  ferved 
with  any  declaration  in  ejeciment :    and  any  landlord  may  by 
leave  of  the  court  be  made  a  co-defendant  to  the  action  ;  which 
indeed  he  had  a  right  to  demand,  long  before  the  provifion  of 
this  ftatute u :    in  like  manner  as   ( previous  to  the  ftatute  of 
Weftm.  2.  c.  3.)  if  in  a  real  aftion  the  tenant  of  the  freehold 
made  default,  the  remainder-man  or  reverfioner  had  a  right  to 
come  in  and  defend  the  poffeffion  ;   left,  if  judgment  were  had 
againft  the  tenant ;   the  eftate  of  thofe  behind  fhould  be  turned 
to  a  naked  right  w.    But  if  the  new  defendant  fails  to  appear  at 
the  trial,  and  to  confefs  leafe,  entry,  and  oufter,  the  plaintiff 
Smith  muft  indeed  be  there  nonfuited,  for  want  of  proving  thofe 
requifites ;    but  judgment  will  in  the  end  be  entered  againft  the 
cafual  ejeftor  Stiles  :    for  the  condition  on  which  Saunders  was 
admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is  put 

•  7  Mod.  70.    Salk.  257.  w  Brafton.  /.  5.  c.  10.  §.  14. 

again 
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again  in  the  fame  fituation  as  if  he  never  had  appeared  at  all  j 
the  confequence  of  which  (we  have  feen)  would  have  been,  that 
judgment  would  have  been  entered  for  the  plaintiff,  and  the  fhe- 
riff,  by  virtue  of  a  writ  for  that  purpofe,  would  have  turned  out 
Saunders,  and  delivered  poffefiion  to  Smith.  The  fame  procefs 
therefore  as  would  have  been  had,  provided  no  conditional  rule 
had  been  ever  made,  muft  now  be  purfued  as  foon  as  the  condi- 
tion is  broken.  But  execution  fhall  be  flayed,  if  any  landlord 
after  the  default  of  his  tenant  applies  to  be  made  a  defendant,  ani 
enters  into  the  ufual  rule,  to  confefs  leafe,  entry,  and  oufter"o 

THE  damages  recovered  in  thefe  adlions,  though  formerly- 
their  only  intent,  are  now  ufually  (fince  the  title  has  been  con- 
fidered  as  the  principal  queftion )  very  fmall  and  inadequate  ; 
amounting  commonly  to  one  fhilling  or  fome  other  trivial  fum. 
In  order  therefore  to  complete  the  remedy,  when  the  pofleflion 
has-  been  long  detained  from  him  that  has  right,  an  action  of' 
trefpafs  alfo  lies,  after  a  recovery  in  ejectment,  to  recover  the 
mefne  profits  which  the  tenant  in  poffeflion  has  wrongfully  re- 
ceived. Which  action  may  be  brought  in  the  name  of  either 
the  nominal  plaintiff  in  the  ejectment,  or  his  leffor,  againft  the 
tenant  in  poffeflion  ;  whether  he  be  made  party  to  the  ejectment, 
or  fuffers  judgment  to  go  by  default  y. 

SUCH'  is  the  modern  way,  of  obliquely  bringing  in  queftion  the 
title  to  lands  and  ten  ments,  in  order  to  try  it  in  this  collateral 
manner  j  a  method  which  is  now  univerfally  adopted  in  almoft 
every  cafe.  It  is  founded  on  the  fame  principle  as  the  antient 
writs  of  aflife,  being  calculated  to  try  the  mere  pofleffbry  title  to 
an  eftate ;  and  hath  fucceeded  to  thofe  real  actions,  as  being  in- 
finitely more  convenient  for  attaining  the  end  of  juftice  :  becaufe, 
the  form  of  the  proceeding  being  intirely  fictitious,  it  is  wholly 
in  the  power  of  the  court  to  direct  the  application  of  that  fiction, 
fo  as  to  prevent  fraud  and  chicane,  and  evifcerate  the  very  truth 
of  the  title.  The  writ  of  ejectment  and  it's  nominal  parties  (as 

*  Stat.  1 1  Geo.  II.  c.  19.  1  4  Burr.  668. 
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was  refolved  by  all  the  judges z)  are  "judicially  to  be  confidered 
lt  as  the  fictitious  form  of  an  action,  really  brought  by  the  leflbr 
"  of  the  plaintiff  againft  the  tenant  in  poilefTion  :  invented,  un- 
'«  der  the  controll  and  power  of  the  court,  for  the  advancement 
"  of  juftice  in  many  refpects ;  and  to  force  the  parties  to  go  to 
"  trial  on  the  merits,  without  being  intangled  in  the  nicety  of 
"  pleadings  on  either  fide." 

B  u  T  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the 
title  of  all  eftates ;  for  on  fuch  things  whereon  an  entry  cannot 
in  fact  be  made,  no  entry  fhall  be  fuppofed  by  any  fiction  of  the 
parties.  Therefore  an  ejectment  will  not  lie  of  an  advowfon,  a 
rent,  a  common,  or  other  incorporeal  hereditament 3 ;  except  for 
tithes  in  the  hands  of  lay  appropriators,  by  the  exprefs  purview 
of  flatute  32  Hen.  VIII.  c.  7.  which  doctrine  hath  fince  been  ex- 
tended by  analogy  to  tithes  in  the  hands  of  the  clergy b :  nor  will 
it  lie  in  fuch  cafes,  where  the  entry  of  him  that  hath  right  is 
taken  away  by  defcent,  difcontinuance,  twenty  years  dif-porTefiion, 
or  otherwife. 

THIS  action  of  ejectment  is  however  rendered  a  very  eafy 
and  expeditious  remedy  to  landlords  whofe  tenants  are  in  arrere, 
by  ftatute  4  Geo.  II.  c.  28.  which  enacts,  that  every  landlord, 
who  hath  by  his  leafe  a  right  of  re-entry  in  cafe  of  non-payment 
of  rent,  when  half  a  year's  rent  is  due,  and  no  fufficient  diftrefs 
is  to  be  had,  may  ferve  a  declaration  in  ejectment  on  his  tenant, 
or  fix  the  fame  upon  fome  notorious  part  of  the  premifes,  which 
mall  be  valid,  without  any  formal  re-entry  or  previous  demand 
of  rent.  And  a  recovery  in  fuch  ejectment  mall  be  final  and 
conclufive,  both  in  law  and  equity,  unlefs  the  rent  and  all  cofts 
be  paid  or  tendered  within  fix  calendar  months  afterwards. 

2.  THE  writ  of  quare  ejcclt  infra  terminum  lieth,  by  the  an- 
tient  law,  where  the  wrongdoer  or  ejector  is  not  himfelf  in  poflef- 

7  Mich.  32Geo.II.   4Burr.668.  b  Cro.  Car.  301.    2  Lord  Raym^Sp. 

••  Brownl.  129.    Cro.  Car.  492.    Stra.j-f. 
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fion  of  the  lands,  but  another  who  claims  under  him.  As  where 
a  man  leafeth  lands  to  another  for  years,  and,  after,  the  lefTor  or 
reverfioner  entereth  and  maketh  a  feoffment  in  fee  or  for  life  of 
the  fame  lands  to  a  flranger  :  now  the  leffee  cannot  bring  a  writ 
of  ejeSlione  firmae  or  ejectment  againft  the  feoffee ;  becaufe  he 
did  not  eject  him,  but  the  reverfioner  :  neither  can  he  have  any 
fuch  action  to  recover  his  term  againft  the  reverfioner,  who  did 
ouft  him;  becaufe  he  is  not  now  in  pofleffion.  And  upon  that 
account  this  writ  was  devifed,  upon  the  equity  of  the  ftatute 
Weftm.  2.  c.  24.  as  in  a  cafe  where  no  adequate  remedy  was  al- 
ready provided  c.  And  the  action  is  brought  againft  the  feoffee 
for  deforcing,  or  keeping  out,  the  original  leflee  during  the  con- 
tinuance of  his  term  :  and  herein,  as  in  the  ejectment,  the 
plaintiff  fhall  recover  fo  much  of  the  term  as  remains,  and  alfo 
damages  for  that  portion  of  it,  whereof  he  has  been  unjuftly 
deprived.  But  fince  the  introduction  of  fictitious  oufters,  whereby 
the  title  may  be  tried  againft  any  tenant  in  pofTeflion  (by  what 
means  foever  he  acquired  it)  this  action  is  fallen  into  difufe. 

-•  «  F,  N.  B.  198. 
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CHAPTER    THE    TWELFTH. 
OF     TRESPASS. 


IN  the  two  preceding  chapters  we  have  confidered  fuch  In- 
juries to  real  property,  as  confided  in  an  oufler,  or  amotion 
of  the  pofleflion.     Thofe  which  remain  to  be  difcuffed  are  fuch 
as  may  be  offered  to  a  man's  real  property  without  any  amotion 
from  it. 

THE  fecond  fpecies  therefore  of  real  injuries,  or  wrongs  that 
affect  a  man's  lands,  tenements,  or  hereditaments,  is  by  trefpafs. 
Trefpafs,  in  it's  larger!  and  moft  extenfive  fenfe,  fignifies  any 
iranfgreffion  or  offence  againft  the  law  of  nature,  of  fociety,  or 
of  the  country  in  which  we  live ;  whether  it  relates  to  a  man's 
perfon,  or  his  property.  Therefore  beating  another  is  a  trefpafs  j 
for  which  (as  we  have  formerly  feen)  an  action  of  trefpafs  vi  et 
armls  in  affault  and  battery  will  lie  :  taking  or  detaining  a  man's 
goods  are  refpectively  trefpaffes  ;  for  which  an  action  of  trefpafs 
•ut  et  armis,  or  on  the  cafe  in  trover  and  conversion,  is  given  by 
the  law  :  fo  alfo  non-performance  of  promifes  or  undertakings  is 
a  trefpafs,  upon  which  an  action  of  trefpafs  on  the  cafe  in  ajjiimpjit 
is  grounded  :  and,  in  general,  any  misfeafance,  or  act  of  one 
man  whereby  another  is  injurioufly  treated  or  damnified,  is  a 
tranfgreflion,  or  trefpafs  in  it's  largeft  fenfe ;  for  which  we  have 
already  feen  %  that  whenever  the  act  itfelf  is  directly  and  imme- 

1  Seepag.  123. 
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diately  injurious  to  the  perfon  or  property  of  another,  and  there- 
fore necefiarily  accompanied  with  fome  force,  an  action  of  tref- 
pafs  i)i  et  armis  will  lie  ;  but,  if  the  injury  is  only  consequential, 
a  fpecial  action  of  trefpafs  on  the  cafe  may  be  brought. 

BUT  in  the  limited  and  confined  fenfe,  in  which  we  are  at 
prefent  to  coniider  it,  it  Signifies  no  more  than  an  entry  on  an- 
other man's  ground  without  a  lawful  authority,  and  doing  fome 
damage,  however  ioconfiderable,  to  his  real  property.  For  the 
right  of  meum  and  tuum,  or  property,  in  lands  being  once  efta- 
blilhed,  it  follows  as  a  neceffary  confequence,  that  this  right 
muft  be  exclunve  ;  that  is,  that  the  owner  may  retain  to  him- 
felf  the  fole  ufe  and  occupation  of  his  foil  :  every  entry  there- 
fore thereon  without  the  owner's  leave,  and  efpecially  if  contrary 
to  his  exprefs  order,  is  a  trefpafs  or  tranfgreffion.  The  Roman 
laws  feem  to  have  made  a  direct  prohibition  neceffary,  in  order 
to  conftitute  this  injury  :  "  qui  alienum  fundum  ingreditur,  poteji 
"  a  domino,  Ji  is  praeviderit,  prohiberi  ne  ingrediatur* ."  But  the 
law  of  England,  juftly  confidering  that  much  inconvenience 
may  happen  to  the  owner,  before  he  has  an  opportunity  to  for- 
bid the  entry,  has  carried  the  point  much  farther,  and  has 
treated  every  entry  upon  another's  lands,  (unlefs  by  the  owner's 
leave,  or  in  fome  very  particular  cafes)  as  an  injury  or  wrong, 
for  fatisfaction  of  which  an  action  of  trefpafs  will  lie  ;  but  de- 
termines the  quantum  of  that  fatisfaction,  by  confidering  how 
far  the  offence  was  wilful  or  inadvertent,  and  by  eflimating  the 
value  of  the  actual  damage  fuftained. 

EVERY  unwarrantable  entry  on  another's  foil  the  law  entitles 
a  trefpafs  by  breaking  his  cloje j  the  words  of  the  writ  of  trefpafs 
commanding  the  defendant  to  (hew  caufe,  quare  claufum  querentis 
fregit.  For  every  man's  land  is  in  the  eye  of  the  law  inclofed 
and  fet  apart  from  his  neighbour's  :  and  that  either  by  a  vifible 
and  material  fence,  as  one  field  is  divided  from  another  by  a 
hedge ;  or,  by  an  ideal  invilible  boundary,  exiiling  only  in  the 

b   In/I.  2.  I.  12. 
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contemplation  of  law,  as  when  one  man's  land  adjoins  to  another's 
in  the  fame  field.  And  every  fuch  entry  or  breach  of  a  man's 
clofe  carries  necellarily  along  with  it  fome  damage  or  other  :  for, 
if  no  other  fpecial  lofs  can  be  affigned,  yet  flill  the  Words  of  the 
writ  itfelf  fpecify  one  general  damage,  viz.  the  treading  down 
and  bruifing  his  herbage c. 

ONE  mufl  have  a  property  (either  abfolute  or  temporary)  in 
the  foil,  and  actual  pofTefllon  by  entry,  to  be  able  to  maintain  an 
action  of  trefpafs :  or  at  leaft,  it  is  requifite  that  the  party  have 
a  leafe  and  pofTeffion  of  the  veflure  and  herbage  of  the  land  d. 
Thus  if  a  meadow  be  divided   annually  among  the  parifhioners 
by  lot,  then,  after  each  perfon's  feveral  portion  is  allotted,  they 
may  be  refpectively  capable  of  maintaining   an  action  for  the 
breach  of  their  feveral  clofes e ;   for  they  have  an  exclufive  inte- 
reft  and  freehold  therein  for  the  time.    But  before  entry  and 
actual  pofTemon,  one  cannot  maintain  an  action  of  trefpafs,  though 
he  hath  the  freehold  in  lawf.    And  therefore  an  heir  before  entry 
cannot  have  this  action  againfl  an  abater  ;    though  a   difleifee 
might  have  it  againfl  a  difieifor,  for  the  injury  done  by  the  dif- 
feifm  itfelf,  at  which  time  the  plaintiff  was  feifed  of  the  land  : 
but  he  cannot  have  it  for  any  act  done  after  the  difTeifm,  until 
he  hath  gained  pofleflion  by  re-entry,  and  then  he  may  well 
maintain  it  for  the  intermediate  damage  done ;   for  after  his  re- 
entry the  law,  by  a  kind  of  jus  pojlliminii,  fuppofes  the  freehold 
to  have  all  along  continued  in  him  *.    Neither,  by  the  common 
law,  in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 
out  of  pofTeffion  fue  the  wrongdoer  by  a  mode  of  redrefs,  which 
was  calculated  merely  for  injuries  committed  againfl  the  land 
while  in  the  pojfej/ion  of  the  owner.     But  by  the  flatute  6  Ann. 
c.  1 8.    if  a  guardian  or  truflee  for  any  infant,  a  hufband  feifed 
jure  uxoris,  or  a  perfon  having  any  eflate  or  intereft  determinable 
upon  a  life  or  lives,  mall,  after  the  determination  of  their  re- 

c  F.  N.  B.87,88.  f  2  Roll.  Abr.  553. 

*  Dyer.  285.    2  Roll.  Abr.  549,  SuRep.  5. 
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refpective  interefts,  hold  over  and  continue  in  poileflion  of  the 
lands  or  tenements,  they  are  now  adjudged  to  be  trefpaffors  j  and 
the  reverfioner  or  remainder-man  may  once  in  every  year,  by 
motion  to  the  court  of  chancery,  procure  the  cejluy  que  vie  to  be 
produced  by  the  tenant  of  the  land,  or  may  enter  thereon  in  cafe 
of  his  refufal  or  wilful  neglect.  And,  by  the  ftatutes  of  4  Geo. 
II.  c.  28.  and  ii  Geo.  II.  c.  19.  in  cafe  after  the  determination 
of  any  term  of  life,  lives,  or  years,  any  perfon  mall  wilfully  hold 
over  the  fame,  the  lefTor  is  entitled  to  recover  by  action  of  debt, 
either  a  rent  of  double  the  annual  value  of  the  premifes,  in  cafe 
he  himfelf  hath  demanded  and  given  notice  in  writing  to  deliver 
the  poffeflion  ;  or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of 
quitting  proceeds  from  any  tenant  having  power  to  determine 
his  leafe,  and  he  afterwards  neglects  to  carry  it  into  due  exe- 
cution. 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but  that 
of  his  cattle  alfo  :  for  if  by  his  negligent  keeping  they  (tray 
upon  the  land  of  another  (and  much  more  if  he  permits,  or 
drives  them  on)  and  they  there  tread  down  his  neighbour's  her- 
bage, and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for  which 
the  o\vner  muft  anfwer  in  damages.  And  the  law  gives  the  party 
inju-cd  a  double  remedy  in  this  cafe;  by  permitting  him  to  dif- 
trcin  the  cattle  thus  damage-f  enfant,  or  doing  damage,  till  the 
owner  mall  make  him  fatisfaction  ;  or  elfe  by  leaving  him  to  the 
common  remedy  in  foro  contentiofo,  by  action.  And  the  action 
that  lies  in  either  of  thefe  cafes,  of  trefpafs  committed  upon  an- 
other's land  either  by  a  man  himfelf  or  his  cattle,  is  the  action 
of  trefpafs  in  et  armis  ;  whereby  a  man  is  called  upon  to  anfwer, 
quare  vz  et  armis  claufum  ipfius  A.  apud  B.  fregit,  et  blada  ipjius 
A.  ad  valentiam  centum  folidorum  ibidem  nuper  crefcentia  cum  qui- 
bufdam  aver  Us  depajlus  fuit,  conciilcavit,  et  confumpf.t,  &c  h  :  for 
the  law  always  couples  the  idea  of  force  with  that  of  intrufion 
upon  the  property  of  another.  And  herein,  if  any  unwarrant- 
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able  act  of  the  defendant  or  his  beafts  in  coming  upon  the  land 
be  proved,  it  is  an  act  of  trefpafs  for  which  the  plaintiff  muft 
recover  fome  damages ;  fuch  however  as  the  jury  fhall  think 
proper  to  affefs. 

I  N  trefpaiTes  of  a  permanent  nature,  where  the  injury  is  con- 
tinually renewed,  (as  by  fpoiling  or  confuming  the  herbage  with 
the  defendant's  cattle)  the  declaration  may  allege  the  injury  to 
have  been  committed  by  continuation  from  one  given  day  to  ano- 
ther, (which  is  called  laying  the  action  with  a  cont'muando]  and 
the  plaintiff  mall  not  be  compelled  to  bring  feparate  actions  for 
every  day's  feparate  offence '.  But  where  the  trefpafs  is  by  one 
or  feveral  acts,  each  of  which  terminates  in  itfelf,  and  being 
once  done  cannot  be  done  again,  it  cannot  be  laid  with  a  continu- 
ando  -,  yet  if  there  be  repeated  acts  of  trefpafs  committed,  (as  cut- 
ting down  a  certain  number  of  trees)  they  may  be  laid  to  be  done, 
not  continually,  but  at  divers  days  and  times  within  a  given 
period  k. 

IN  fome  cafes  trefpafs  is  juftifiable;  or,  rather,  entry  on  an- 
other's land  or  houfe  fhall  not  in  thofe  cafes  be  accounted  tref- 
pafs :  as  if  a  man  comes  there  to  demand  or  pay  money,  there 
payable  ;  or  to  execute,  in  a  legal  manner,  the  procefs  of  the 
law.  Alfo  a  man  may  juftify  entering  into  an  inn  or  public 
houfe,  without  the  leave  of  the  owner  firft  fpecially  afked ;  be- 
caufe,  when  a  man  profeffes  the  keeping  of  fuch  inn  or  public 
houfe,  he  thereby  gives  a  general  licence  to  any  perfon  to  enter 
his  doors.  So  a  landlord  may  juftify  entering  to  diftrein  for  rent; 
a  commoner  to  attend  his  cattle,  coirunoning  on  another's  land; 
and  a  reverfioner,  to  fee  if  any  wafte  be  committed  on  the  eftate; 
for  the  apparent  neceffity  of  the  thing '.  Alfo  it  hath  been  faid, 
that  by  the  common  law  and  cuflom  of  England  the  poor  are 
allowed  to  enter  and  glean  upon  another's  ground  after  the  har- 


1  2  Roll.  Abr.  545.    Lord  Raym.  240.         7  Mod.  152. 
*   Sa!k.  638,  639.      Lord  Raym.  823.         '  8 Rep.  146. 
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veft,  without  being  guilty  of  trefpafs  m  :  which  humane  provi- 
fion  feems  borrowed  from  the  mofaical  law  ".  In  like  manner 
the  common  law  warrants  the  hunting  of  ravenous  beafts  of 
prey,  as  badgers  and  foxes,  in  another  man's  land ;  becaufe  the 
destroying  fuch  creatures  is  profitable  to  the  public0.  But  in  cafes 
where  a  man  mifdemeans  himfelf,  or  makes  an  ill  ufe  of  the  au- 
thority with  which  the  law  entrufts  him,  he  lhall  be  accounted  a 
trefpaffer  ab  initio  p .-  as  if  one  comes  into  a  tavern  and  will  not 
go  out  in  a  reafonable  time,  but;  tarries  there  all  night  contrary 
to  the  inclinations  of  the  owner  ;  this  wrongful  aft  (hall  affect 
and  have  relation  back  even  to  his  firft  entry,  and  make  the 
whole  a  trefpafs  q.  But  a  bare  non-feafance,  as  not  paying  for 
the  wine  he  calls  for,  will  not  make  him  a  trefpaffer ;  for 
this  is  only  a  breach  of  contract,  for  which  the  taverner  mail 
have  an  action  of  debt  or  afliimpjit  againfl  him r.  So  if  a  landlord 
diftreined  for  rent,  and  wilfully  killed  the  diftrefs,  this  by  the 
common  law  made  him  a  trefpaffer  ab  initio s :  and  fo  indeed 
would  any  other  irregularity  have  done,  till  the  flatute  1 1  Geo.II. 
0.19.  which  enacts  that  no  fubfequent  irregularity  of  the  land- 
lord {hall  make  his  firft  entry  a  trefpafs  j  but  the  party  injured 
fliall  have  a  fpecial  action  on  the  cafe  for  the  real  fpecific  injury 
fuftained,  unlefs  tender  of  amends  hath  been  made.  But  ftill, 
if  a  reverfioner,  who  enters  on  pretence  of  feeing  wafte,  breaks 
the  houfe,  or  ftays  there  all  night  ;  or  if  the  commoner  who 
comes  to  tend  his  cattle,  cuts  down  a  tree  ;  in  thefe  and  fimilar 
cafes  the  law  judges  that  he  entered  for  this  unlawful  purpofe, 
and  therefore,  as  the  act  which  demonstrates  fuch  his  purpofe  is 
a  trefpafs,  he  mail  be  efleemed  a  trefpaffer  ab  Initio  '.  So  alfo  in 
the  cafe  of  hunting  the  fox  or  the  badger,  a  man  cannot  juftify 
breaking  the  foil,  and  digging  him  out  of  his  earth  :  for  though 

m  Gilb.  Ev.253-  Trials  per  pals.  cli.  15.  J>  Fineh.  L.  47.    Cro.  Jac.  148. 
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the  law  warrants  the  hunting  of  fuch  noxious  animals  for  the 
public  good,  yet  it  is  held  u  that  fuch  things  muft  be  done  in  an 
ordinary  and  ufual  manner;  therefore  that  being  an  ordinary 
courfe  to  kill  them,  viz.  by  hunting,  the  court  held  that  the 
digging  for  them  was  unlawful. 

A  MAN  may  alfo  juilify  in  an  action  of  trefpafs,  on  account 
of  the  freehold  and  right  of  entry  being  in  himfelf ;  and  this 
defence  brings  the  title  of  the  eflate  in  queflion.  This  is  there- 
fore one  of  the  ways  deviled,  iince  the  difufe  of  real  actions,  to 
try  the  property  of  eftates  ;  though  it  is  not  fo  ufual  as  that  by 
ejectment,  becaufe  that,  being  now  a  mixed  action,  not  only  gives 
damages  for  the  ejection,  but  alfo  pofTeffion  of  the  land  :  whereas 
in  trefpafs,  which  is  merely  a  peribnal  fuit,  the  right  can  be  only 
afcertained,  but  no  porTemon  delivered ;  nothing  being  recovered 
but  damages  for  the  wrong  committed. 

IN  order  to  prevent  trifling  and  vexatious  adlions  of  trefpafs-, 
as  well  as  other  perfonal  actions,  it  is  (inter  alia)  enaded  by 
ftatutes  43  Eliz.  c,  6.  and  22  and  23  Car.  II.  c.  9.  §.  136.  that 
where  the  jury  who  try  an  action  of  trefpafs,  give  lefs  damages 
than  forty  ihillings,  the  plaintiff  (hall  be  allowed  no  more  cofts 
than  damages  ;  unlefs  the  judge  mail  certify  under  his  hand  that 
the  freehold  or  title  of  the  land  came  chiefly  in  queftion.  But 
this  rule  now  admits  of  two  exceptions  more,  which  have  been 
made  by  fubfequent  flatutes.  One  is  by  ftatute  8  &  9  W.  III. 
c.  u.  which  enacts,  that  in  all  actions  of  trefpafs,  wherein  it 
lhall  appear  that  the  trefpafs  was  wilful  and  malicious,  and  it  be 
fo  certified  by  the  judge,  the  plaintiff  mail  recover  full  cofts. 
Every  trefpafs  is  toilful,  where  the  defendant  has  notice,  and  is 
efpecially  forewarned  not  to  come  on  the  land ;  as  every  trefpafs 
is  malicious,  though  the  damage  may  not  amount  to  forty  ihil- 
lings, where  the  intent  of  the  defendant  plainly  appears  to  be  to 

-  Cro.  Jac.  321. 
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harrafs  and  diftrefs  the  plaintiff.  The  other  exception  is  by  fta- 
"tute  4&  5  W.  &.  M.  0.23.  which  gives  full  cofls  againft  any 
inferior  tradefman,  apprentice,  or  other  diflblute  perfon,  who 
is  convicted  of  a  trefpafs  in  hawking,  hunting,  fifhing,  or 
fowling  upon  another's  land.  Upon  this  ftatute  it  has  been  ad- 
judged, that  if  a  perfon  be  an  inferior  tradefman,  as  a  clothier 
for  inftance,  it  matters  not  what  qualification  he  may  have  in. 
point  of  eftate ;  but,  if  he  be  guilty  of  fuch  trefpafs,  he  (hall  be 
liable  to  pay  full  cofts w. 

w  Lord  Raym.  149. 
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CHAPTER    THE     THIRTEENTH. 
OF     NUSANCE. 


AT  H  I  R.  D  fpecies  of  real  injuries  to  a  man's  lands  and 
tenements,  is  by  nufance.  Nufance,  nocumentum,  or  an- 
noyance, fignifies  any  thing  that  worketh  hurt,  inconvenience, 
or  damage.  And  nufances  are  of  two  kinds  ;  public  or  common 
nufances,  which  affect  the  public,  and  are  an  annoyance  to  all 
the  king's  fubjects ;  for  which  reafon  we  mufl  refer  them  to  the 
clafs  of  public  wrongs,  or  crimes  and  mifdemefnors  :  and  pri- 
vate nufances  ;  which  are  the  objects  of  our  prefent  confidera- 
tion,  and  may  be  defined,  any  thing  done  to  the  hurt  or  annoy- 
ance of  the  lands,  tenements,  or  hereditaments  of  another a. 
We  will  therefore,  firft,  mark  out  the  feveral  kinds  of  nufances, 
and  then  their  refpedtive  remedies. 

I.  IN  difcufiing  the  feveral  kinds  of  nufances,  we  will  confi- 
fider,  firft,  fuch  nufances  as  may  affect  a  man's  corporeal  heredi- 
taments, and  then  thofe  that  may  damage  fuch  as  are  incorporeal. 

i.  FIRST,  as  to  corporeal  inheritances.  If  a  man  builds  a 
houfe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nufance,  for 
which  an  action  will  lie  b.  Likewife  to  erect  a  houfe  or  other 
building  fo  near  to  mine,  that  it  flops  up  my  antient  lights  and 

1  Finch.  L.  1 88.  b  F.  N.  B.  184. 
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windows,  is  a  nufance  of  a  fimilar  nature c.     But  in  this  latter 
cafe  it  is  necefl'ary  that  the  windows  be  antlent,  that  is,  have  fub- 
fifted  there  time  out  of  mind ;  otherwife  there  is  no  injury  done. 
For  he  hath  as  much  right  to  build  a  new  edifice  upon  his  ground, 
as  I  have  upon  mine  :    fince  every  man  may  do  what  he  pleafes 
upon  the  upright  or  perpendicular  of  his  own  foil;  and  it  was  my 
folly  to  build  fo  near  another's  ground d.    Alfo,  if  a  perfon  keeps 
his  hogs,  or  other  noifome  animals,  fo  near  the  houfe  of  another, 
that  the  flench  of  them  incommodes  him  and  makes  the  air  un- 
wholfome,  this  is  an  injurious  nufance,  as  it  tends  to  deprive 
him  of  the  ufe  and  benefit  of  his  houfe e.    A  like  injury  is,  if 
one's  neighbour  fets  up  and  exercifes  any  offenfive  trade ;    as  a 
tanner's,  a  tallowchandler's,  or  the  like  :    for  though  thefe  are 
lawful  and  neceflary  trades,  yet  they  fhould  be  exercifed  in  re- 
mote places ;    for  the  rule  is,  "Jtc  utere  tuo,  ut  alienum  non  lae- 
"  das :"    this  therefore  is  an  actionable  nufance f.    So  that  the 
nufances  which  affect  a  man's  dwelling  may  be  reduced  to  thefe 
three  :     i .  Overhanging  it,  which  is  alfo  a  fpecies  of  trefpafs, 
for  cttjus  eft  folum  ejus  eft  ufque  ad  coelum:    2.  Stopping  antient 
lights  :    and,  3.  Corrupting  the  air  with  noifome  fmells :    for 
light  and  air  are  two  indifpenfable  requifites  to  every  dwelling. 
But  depriving  one  of  a  mere  matter  of  pleafure,    as  of  a  fine 
profpect,  by  building  a  wall,  or  the  like ;    this,  as  it  abridges 
nothing  really  convenient  or  neceflary,  is  no  injury  to  the  fufferer, 
and  is  therefore  not  an  actionable  nufance5. 

A  s  to  nufances  to  one's  lands :  if  one  erects  a  fmelting  houfe 
for  lead  fo  near  the  land  of  another,  that  the  vapor  and  fmokc 
kills  his  corn  and  grafs,  and  damages  his  cattle  therein,  this  is 
held  to  be  a  nufance  h.  And  by  confequence  it  follows,  that  if 
one  does  any  other  act,  in  itfelf  lawful,  which  yet  being  done  in 
that  place  neceflarily  tends  to  the  damage  of  another's  property, 
it  is  a  nufance  :  for  it  is  incumbent  on  him  to  find  fome  other 

c  9  Rep.  58.  f  Cro.  Car.  510. 
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place  to  do  that  act,  where  it  will  be  lefs  offenfive.  So  alfo,  if 
my  neighbour  ought  to  fcour  a  ditch,  and  does  not,  whereby  my 
land  is  overflowed,  this  is  an  actionable  nufance '. 

WITH  regard  to  other  corporeal  hereditaments :  it  is  a  nufance 
to  ftop  or  divert  water  that  ufes  to  run  to  another's  meadow  or 
mill k ;  to  corrupt  or  poifon  a  water-courfe,  by  erecting  a  dye- 
houfe  or  a  lime-pit  for  the  ufe  of  trade,  in  the  upper  part  of  the 
ftream ' ;  or  in  fhort  to  do  any  act  therein,  that  in  it's  confe- 
quences  muft  neceffarily  tend  to  the  prejudice  of  one's  neighbour. 
So  clofely  does  the  law  of  England  enforce  that  excellent  rule  of 
gofpel-morality,  of  «*  doing  to  others,  as  we  would  they  mould 
"  do  unto  ourfelves." 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itfelf  with 
the  fame  equity.  If  I  have  a  way,  annexed  to  my  eftate,  acrofs 
another's  land,  and  he  obftructs  me  in  the  ufe  of  it,  either  by 
totally  flopping  it,  or  putting  logs  acrofs  it,  or  ploughing  over  it, 
it  is  a  nufance  :  for  in  the  firft  cafe  I  cannot  enjoy  my  right  at 
all,  and  in  the  latter  I  cannot  enjoy  it  fo  commodioufly  as  I  ought"1. 
Alfo,  if  I  am  entitled  to  hold  a  fair  or  market,  and  another  per- 
fon  fets  up  a  fair  or  market  fo  near  mine  that  it  does  me  a  pre- 
judice, it  is  a  nufance  to  the  freehold  which  I  have  in  my  mar- 
ket or  fair".  But  in  order  to  make  this  out  to  be  a  nufance,  it  is 
neceffary,  i.  That  my  market  or  fair  be  the  elder,  otherwife 
the  nufance  lies  at  my  own  door.  2.  That  the  market  be  erected 
within  the  third  part  of  twenty  miles  from  mine.  For  fir  Mat- 
thew Hale0  conftrues  the  dieta,  or  reafonable  day's  journey,  men- 
tioned by  Bractonp,  to  be  twenty  miles:  as  indeed  it  is  ufually 
underftood  not  only  in  our  own  lawq,  but  alfo  in  the  civil1,  from 
which  we  probably  borrowed  it.  So  that  if  the  new  market  be 

1  Hale  on  F.  N.  8.427.  •  on  F.  N.  B.  184. 
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not  within  feven  miles  of  the  old  one  it  is  no  nufance :  for  it  is 
held  reafonable  that  every  man  mould  have  a  market  within  one 
third  of  a  day's  journey  from  his  own  home  j  that,  the  day  be- 
ing divided  into  three  parts,  he  may  fpend  one  part  in  going, 
another  in  returning,  and  the  third  in  tranfacting  his  neceffary 
bufinefs  there.  If  fuch  market  or  fair  be  on  the  fame  day  with 
mine,  it  is  prima  facie  a  nufance  to  mine,  and  there  needs  no 
proof  of  it,  but  the  law  will  intend  it  to  be  fo  :  but  if  it  be  on 
any  other  day,  it  may  be  a  nufance  ;  though  whether  it  is  fo  or 
not,  cannot  be  intended  or  prefumed,  but  I  muft  make  proof  of 
it  to  the  jury.  If  a  ferry  is  erected  on  a  river,  fo  near  another 
antient  ferry  as  to  draw  away  it's  cuftom,  it  is  a  nufance  to  the 
owner  of  the  old  one.  For  where  there  is  a  ferry  by  prefcrip- 
tion,  the  owner  is  bound  to  keep  it  always  in  repair  and  readi- 
nefs,  for  the  eafe  of  all  the  king's  fubjects ;  otherwife  he  may 
be  grievoufly  amerced  * :  it  would  be  therefore  extremely  hard, 
if  a  new  ferry  were  fuffered  to  mare  his  profits,  which  does  not 
alfo  mare  his  burthen.  But,  where  the  reafon  ceafes,  the  law 
alfo  ceafes  with  it :  therefore  it  is  no  nufance  to  erecT:  a  mill  fo 
near  mine,  as  to  draw  away  the  cuflom,  unlefs  the  miller  alfo 
intercepts  the  water.  Neither  is  it  a  nufance  to  fet  up  any  trade, 
or  a  fchool,  in  neighbourhood  or  rivalfhip  with  another  :  for  by 
fuch  emulation  the  public  are  like  to  be  gainers  ;  and,  if  the  new 
mill  or  fchool  occafion  a  damage  to  the  old  one,  it  is  damnum 
abfque  injuria '. 

II.  LET  us  next  attend  to  the  remedies,  which  the  law  has 
given  for  this  injury  of  nufance.  And  here  I  muft  premife  that 
the  law  gives  no  private  remedy  for  any  thing  but  a  private 
wrong.  Therefore  no  aftion  lies  for  a  public  or  common  nu- 
fance, but  an  indictment  only  :  becaufe  the  damage  being  com- 
mon to  all  the  king's  fubjects,  no  one  can  affign  his  particular 
proportion  of  it  j  or,  if  he  could,  it  would  be  extremely  hard, 
if  every  fubjedr.  in  the  kingdom  were  allowed  to  harrafs  the  of- 
fender with  feparate  aclions.  For  this  reafon,  no  peribn,  natural 
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or  corporate,  can  have  an  action  for  a  public  nufance,  or  punifh 
it  ;  but  only  the  king  in  his  public  capacity  of  fupreme  gover- 
nor, and  pater-familias  of  the  kingdom  u.  Yet  this  rule  admits 
of  one  exception  ;  where  a  private  perfon  fuffers  fome  extraordi- 
nary damage,  beyond  the  reft  of  the  king's  fubjects,  by  a  public 
nufance  :  in  which  cafe  he  fhall  have  a  private  fatisfaction  by 
action.  As  if,  by  means  of  a  ditch  dug  acrofs  a  public  way, 
which  is  a  common  nufance,  a  man  or  his  horfe  fuffer  any  injury 
by  falling  therein  ;  there,  for  this  particular  damage,  which  is 
not  common  to  others,  the  party  fhall  have  his  action  w.  Alfo  if 
a  man  hath  abated,  or  removed,  a  nufance  which  offended  him 
(as  we  may  remember  it  was  ftated,  in  the  firft  chapter  of  this 
book,  that  the  party  injured  hath  a  right  to  do)  in  this  cafe  he  is 
entitled  to  no  action".  For  he  had  choice  of  two  remedies; 
either  without  fuit,  by  abating  it  himfelf,  by  his  own  mere  act 
and  authority  ;  or  by  fuit,  in  which  he  may  both  recover  damages, 
and  remove  it  by  the  aid  of  the  law  :  but  having  made  his  elec- 
tion of  one  remedy,  he  is  totally  precluded  from  the  other. 

THE  remedies  by  fuit,  are,  i  .  By  action  on  the  cafe  for 
damages  ;  in  which  the  party  injured  fhall  only  recover  a  fatis- 
faction for  the  injury  fuftained;  but  canngt  thereby  remove  the 
nufance.  Indeed  every  continuance  of  a  nufance  is  held  to  be  a 
frefh  one  y  ;  and  therefore  a  frefh  action  will  lie,  and  very  ex- 
emplary damages  will  probably  be  given,  if,  after  one  verdict 
againft  him,  the  defendant  has  the  hardinefs  to  continue  it.  Yet 
the  founders  of  the  law  of  England  did  not  rely  upon  probabili- 
ties merely,  in  order  to  give  relief  to  the  injured.  They  have 
therefore  provided  two  other  actions  ;  the  ajjife  of  nuj'ance,  and 
the  writ  of  quod  permittat  projlermre  :  which  not  only  give  the 
plaintiff  fatisfaction  for  his  injury  paft,  but  alfo  ftrike  at  the  root 
and  remove  the  caufe  itfelf,  the  nufance  that  occafioned  the  in- 
jury. Thefe  two  actions  however  can  only  be  brought  by  the 
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tenant  of  the   freehold  -,  fo  that  a  leffee  for  years  is  confined  to 
his  action  upon  the  cafe z. 

2.  AN  a/fife  of  nufance  is  a  writ,  wherein  it  is  ftated  that  the 

•*/  u/  */  «/ 

party  injured  complains  of  fome  particular  fact  done,  ad  nocu- 
mentum  liberi  tenementi  fui,  and  therefore  commanding  the  fheriff 
to  fummon  an  affife,  that  is,  a  jury,  and  view  the  premifes,  and 
have  them  at  the  next  commuTion  of  affifes,  that  juftice  may  be 
done  therein  a :  and,  if  the  affife  is  found  for  the  plaintiff,  he 
{hall  have  judgment  of  two  things;  i.  To  have  the  nufance 
abated;  and  2.  To  recover  damages'5.  Formerly  an  affife  of 
nufance  only  lay  againft  the  very  wrongdoer  himfelf  who  levied, 
or  did,  the  nufance  ;  and  did  not  lie  againft  any  perfon  to  whom 
he  had  aliened  the  tenements,  whereon  the  nufance  was  fituated. 
This  was  the  immediate  reafon  for  making  that  equitable  provi- 
fion  in  ftatute  Weftm.  2.  13  Edw.  I.  c.  24.  for  granting  a  fimi- 
lar  writ,  in  cafu  conftmili,  where  no  former  precedent  was  to  be 
found.  The  ftatute  enacts,  that  "  de  caetero  non  recedant  queren- 
"  tes  a  curia  dominiregis,  pro  eo  quod  tenement  urn  transfertur  de  uno 
"  in  alium  ;"  and  then  gives  the  form  of  a  new  writ  in  this  cafe: 
which  only  differs  from  the  old  one  in  this,  that,  where  the  af- 
fife is  brought  againft  the  very  perfon  only  who  levied  the  nu- 
fance, it  is  laid,  "  quod  A.  (the  wrongdoer)  injujle  levavit  tale 
"  nocumentum  ;"  but,  where  the  lands  are  aliened  to  another 
perfon,  the  complaint  is  againft  both  ;  "quod  A.  (the  wrongdoer) 
"  et  B.  (the  alienee)  /evaverunf  V  For  every  continuation,  as  was 
before  faid,  is  a  frefh  nufance  ;  and  therefore  the  complaint  is  as 
well  grounded  againft  the  alienee  who  continues  it,  as  againft 
the  alienor  who  firft  levied  it. 

3:  BEFORE  this  ftatute,  the  party  injured,  upon  any  alie- 
nation of  the  land  wherein  the  nufance  was  fet  up,  was  driven 
to  his  quod  permittct  projhrncre ;  which  is  in  the  nature  of  a 
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writ  of  right,  and  therefore  fubject  to  greater  delays d.  This  is 
a  writ  commanding  the  defendant  to  permit  the  plaintiff  to  abate, 
quod  permittat  prq/ie mere,  the  nufance  complained  of  -,  and,  unlefs 
he  fo  permits,  to  fummon  him  to  appear  in  court,  and  fhew  caufe 
why  he  will  not c.  And  this  writ  lies  as  well  for  the  alienee  of 
the  party  firfl  injured,  as  again/I  the  alienee  of  the  party  firft 
injuring;  as  hath  been  determined  by  all  the  judges f.  And  the 
plaintiff  (hall  have  judgment  herein  to  abate  the  nufance,  and 
to  recover  damages  againft  the  defendant. 

BOTH  thefe  actions,  of  ajfife  of  nufance ',  and  of  quod  permittat 
profternere,  are  now  out  of  ufe,  and  have  given  way  to  the  action 
on  the  cafe  j  in  which,  as  was  before  obferved,  no  judgment  can 
be  had  to  abate  the  nufance,  but  only  to  recover  damages.  Yet, 
as  therein  it  is  not  neceffary  that  the  freehold  mould  be  in  the 
plaintiff  and  defendant  respectively,  as  it  muft  be  in  thefe  real 
actions,  but  it  is  maintainable  by  one  that  hath  poffeflion  only, 
againft  another  that  hath  like  poffeffion,  the  procefs  is  therefore 
eafier  :  and  the  effect  will  be  much  the  fame,  unlefs  a  man  has 
a  very  obftinate  as  well  as  an  ill-natured  neighbour  j  who  had 
rather  continue  to  pay  damages,  than  remove  his  nufance.  For 
in  fuch  cafe,  recourfe  mud  at  laft  be  had  to  the  old  and  fure  re- 
medies, which  will  effectually  conquer  the  defendant's  perverfe- 
nefs,  by  fending  the  meriff  with  his  poJJ'e  comltatus,  or  power  of 
the  county,  to  level  it. 

*  2lnft.40j.  f  5  Rep.  100,  101. 
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CHAPTER    THE    FOURTEENTH, 
OF      WASTE. 


THE  fourth  fpecies  of  injury,  that  may  be  offered  to  one's 
real  property,  is  by  wafte,  or  deftru&ion  in  lands  and  te- 
nements. What  mall  be  called  wafte  was  confidered  at  large  in 
a  former  volume  %  as  it  was  a  means  of  forfeiture,  and  thereby 
of  transferring  the  property  of  real  eftates.  I  mall  therefore  here 
only  beg  leave  to  remind  the  ftudent,  that  wafte  is  a  fpoil  and 
deflruction  of  the  eftate,  either  in  houfes,  woods,  or  lands  j  by 
demoliming  not  the  temporary  profits  only,  but  the  very  fubftance 
of  the  thing ;  thereby  rendering  it  wild  and  defolate ;  which  the 
common  law  exprefles  very  fignificantly  by  the  word  vaftum :  and 
that  this  vaftum,  or  wafte,  is  either  voluntary  or  permiflive ;  the 
one  by  actual  and  defigned  demolition  of  the  lands,  woods,  and 
houfes ;  the  other  arifing  from  mere  negligence,  and  want  of 
fufficient  care  in  reparations,  fences,  and  the  like.  So  that  my 
only  bufmefs  is  at  prefent  to  mew,  to  whom  this  wafte  is  an  in- 
jury ;  and  of  courfe  who  is  entitled  to  any,  and  what,  remedy 
by  action. 

I.  TH  E  perfons,  who  may  be  injured  by  wafte,  are  fuch  as 
have  fome  interejl  in  the  eftate  wafted  :  for  if  a  man  be  the  ab- 
folute  tenant  in  fee-fimple,  without  any  incumbrance  or  charge 
on  the  premifes,  he  may  commit  whatever  wafte  his  own  indif- 

8  See  Vol.  H.  ch.  18- 
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crction  may  prompt  him  to,  without  being  impeachable  or  ac- 
countable for  it  to  any  one.  And,  though  his  heir  is  fure  to  be 
the  fufferer,  yet  nemo  eft  haeres  vi-ventis :  no  man  is  certain  of 
fucceeding4frim,  as  well  on  account  of  the  uncertainty  which 
mall  die  firft,  as  alfo  becaufe  he  has  it  in  his  own  power  to  con- 
flitute  what  heir  he  pleafes,  according  to  the  civil  law  notion  of 
an  haeres  natus  and  an  haeres  faftus ;  or,  in  the  more  accurate 
phrafeology  of  our  Englifh  law,  he  may  aliene  or  devife  his  ef- 
tate  to  whomever  he  thinks  proper,  and  by  fuch  alienation  or 
devife  may  difmherit  his  heir  at  law.  Into  whofe  hands  foever 
therefore  the  eftate  wafted  comes,  after  a  tenant  in  fee-fimple, 
though  the  wafte  is  undoubtedly  damnum,  it  is  danmum  abfque 
injuria. 

ONE  fpecies  of  intereft,  which  is  injured  by  wafte,  is  that  of 
a  perfon  who  has  a  right  of  common  in  the  place  wafted  ;  efpe- 
cially  if  it  be  common  of  eftovers,  or  a  right  of  cutting  and 
carrying  away  wood  for  houfe-bote,  plough-bote,  &c.  Here,  if 
the  owner  of  the  wood  demolimes  the  whole  wood,  and  thereby 
deftroys  all  poffibility  of  taking  eftovers,  this  is  an  injury  to 
the  commoner,  amounting  to  no  lefs  than  a  difleifin  of  his  com- 
mon of  eftovers,  if  he  choofes  fo  to  confider  it ;  for  which  he 
has  his  remedy  to  recover  poflefTion  and  damages  by  affife,  if  in- 
titled  to  a  freehold  in  fuch  common  :  but  if  he  has  only  a  chat- 
tel intereft,  then  he  can  only  recover  damages  by  an  aclion  on 
the  cafe  for  this  wafte  and  deftrudlion  of  the  woods,  out  of  which 
his  eftovers  were  to  iHue b. 

BUT  the  moft  ufual  and  important  intereft,  that  is  hurt  by 
this  commiflion  of  wafte,  is  that  of  him  who  hath  the  remain- 
der or  reverfion  of  the  inheritance,  after  a  particular  ertate  for 
life  or  years  in  being.  Here,  if  the  particular  tenant,  (be  it  the 
tenant  in  dower  or  by  curtefy,  who  was  anfwerable  for  wafte  at 
the  common  law  %  or  the  leflee  for  life  or  years,  who  was  firft 

b  F.  N.B.  59.    9  Rep.  112.  c  2  Lift.  299. 
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made  liable  by  the  ftatutes  of  Marl  bridge d  and  of  Gloceftere)  if 
the  particular  tenant,  I  fay,  commits  or  fuffers  any  wafte,  it  is  a 
manifeft  injury  to  him  that  has  the  inheritance,  as  it  tends  to 
mangle  and  difmember  it  of  it's  moft  defirable  incidents  and  or- 
naments, among  which  timber  and  houfes  may  juftly  be  reckoned 
the  principal.  To  him  therefore  in  remainder  or  reverfion  the 
law  hath  given  a  remedy  j  that  is,  to  him  to  whom  the  inherit- 
ance appertains  in  expectancy  f.  For  he,  who  hath  the  remainder 
for  life  only,  is  not  entitled  to  fue  for  wafte ;  lince  his  intereft  may 
never  perhaps  come  into  poflerTion,  and  then  he  hath  fuffered  no 
injury.  Yet  a  parfon,  vicar,  arch-deacon,  prebendary,  and  the 
like,  who  are  feifed  in  right  of  their  churches  of  any  remainder 
or  reverfion,  may  have  an  action  of  wafte ;  for  they,  in  many 
cafes,  have  for  the  benefit  of  the  church  and  of  the  fucceflbr  a 
fee-fimple  qualified  :  and  yet,  as  they  are  not  feifed  in  their  own 
right,  the  writ  of  wafte  mail  not  fay,  ad  exhaeredationem  ipfius, 
as  for  other  tenants  in  fee-fimple  j  but  ad  exhaeredationem  eccle- 
fiae,  in  whofe  right  the  fee-fimple  is  holden  e. 

II.  TH  E  redrefs  for  this  injury  of  wafte  is  of  two  kinds, 
preventive,  and  corrective  :  the  former  of  which  is  by  writ  of 
ejlrepement,  the  latter  by  that  of  i&ajie. 

i.  ESTREPEMENT  is  an  old  French  word,  fignifying  the 
fame  as  wafte  or  extirpation  :  and  the  writ  of  ejlrepement  lay  at 
the  common  law,  after  judgment  obtained  in  any  action  real h, 
and  before  pofleflion  was  delivered  by  the  flierifF;  to  ftop  any 
wafte  which  the  vanquimed  party  might  be  tempted  to  commit 
in  lands,  which  were  determined  to  be  no  longer  his.  But,  as 
in  fome  cafes  the  demandant  may  be  juftly  apprehenfive,  that 
the  tenant  may  make  wafte  or  ejlrepement  pending  the  fuit,  well 
knowing  the  weaknefs  of  his  title,  therefore  the  ftatute  of  Glo- 
cefter '  gave  another  writ  of  ejlrepement,  pendente  placito,  com- 

*   52  Hen.  III.  c.  23.  «  Ibid.  341. 

e  6Edw.  I.  c.  5.  h  2  Inft-gaS. 

f  Co.  Litt.  53-  4  6Edv*I.  0.13. 
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manding  the  fheriff  firmly  to  inhibit  the  tenant  "  ne  faclat  vaf- 
"  turn  ve/  ejlrepamentum  pendents  placito  ditto  indijcuj/bk."  And, 
by  virtue  of  either  of  theie  writs  the  fheriff  may  refift  them  that 
do,  or  offer  to  do,  waile  ;  and,  if  otherwife  he  cannot  prevent 
them,  he  may  lawfully  imprifon  the  waflers,  or  make  a  warrant 
to  others  to  imprifon  them  :  or,  if  neceffity  require,  he  may  take 
the  poffe  comitatus  to  his  affiflance.  So  odious  in  the  fight  of  the 
law  is  wafle  and  deflruction1.  In  fuing  out  thefe  two  writs  this 
difference  was  formerly  obierved  ;  that  in  actions  merely  poffef- 
fory,  where  no  damages  are  recovered,  a  writ  of  eftrepement  might 
be  had  at  any  time  pendente  lite,  nay  even  at  the  time  of  fuing 
out  the  original  writ,  or  firfl  procefs  :  but,  in  an  action  where 
damages  were  recovered,  the  demandant  could  only  have  a  writ 
of  ejirepement,  if  he  was  apprehenfive  of  wafle  after  verdict  hadm; 
for,  with  regard  to  wafle  done  before  the  verdidl  was  given,  it  was 
prefumed  the  jury  would  confider  that  in  affefling  the  quantum 
of  damages.  But  now  it  feems  to  be  held,  by  an  equitable  con- 
flruction  of  the  flatute  of  Glocefler,  and  in  advancement  of  the 
remedy,  that  a  writ  of  ejirepement,  to  prevent  wafle,  may  be  had 
in  every  flage,  as  well  of  fuch  actions  wherein  damages  are  re- 
covered, as  of  thofe  wherein  only  poffeffion  is  had  of  the  lands  : 
for  peradventure,  faith  the  lav/,  the  tenant  may  not  be  of  ability 
to  fatisfy  the  demandant  his  full  damages  n.  And  therefore  now, 
in  an  action  of  wafle  itfelf,  to  recover  the  place  wafled  and  alfo 
damages,  a  writ  of  eftrepement  will  lie,  as  well  before  as  after 
judgment.  For  the  plaintiff  cannot  recover  damages  for  more 
wafle  than  is  contained  in  his  original  complaint  ;  neither  is  he 
at  liberty  to  aflign  or  give  in  evidence  any  wafle  made  after  the 
fuing  out  of  the  writ  :  it  is  therefore  reafonable  that  he  fhould 
have  this  writ  of  preventive  juflice,  fince  he  is  in  his  prefent  fuit 
debarred  of  any  farther  remedial0.  If  a  writ  of  ejlrepement,  for- 
bidding wafle,  be  directed  and  delivered  to  the  tenant,  as  it  may 
be,  and  he  afterwards  proceeds  to  commit  wafle,  an  action  may 


1  2  Inft.  329.  •  5  Rep.  115. 
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be  carried  on  upon  the  foundation  of  this  writ ;  wherein  the  only 
plea  of  the  tenant  can  be,  non  fecit  "uaftum  contra  prohibit  ionem: 
and,  if  upon  verdict  it  be  found  that  he  did,  the  plaintiff  may 
recover  cofts  and  damages p ;  or  the  party  may  proceed  to  punifti 
the  defendant  for  the  contempt :  for  if,  after  the  writ  directed 
and  delivered  to  the  tenant  or  his  fervants,  they  proceed  to  com- 
mit wafte,  the  court  will  imprifon  them  for  this  contempt  of  the 
writ q.  But  not  fo,  if  it  be  directed  to  the  meriff,  for  then  it  is 
incumbent  upon  him  to  prevent  the  ejlrepement  abfolutely,  even 
by  raifing  the  pojje  comitatus,  if  it  can  be  done  no  other  way. 

BESIDES  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wafte  and 
deftruction,  will  grant  an  injunction  or  order  to  flay  wafle,  until 
the  defendant  fhall  have  put  in  his  anfwer,  and  the  court  mall 
thereupon  make  farther  order.  Which  is  now  become  the  moll: 
ufual  way  of  preventing  wafte. 

2.  A  WRIT  of  iva/te  is  alib  an  action,  partly  founded  upon  the 
common  law  and  partly  upon  the  ftatute  of  Glocefter r;  and  may 
be  brought  by  him  who  hath  the  immediate  eftate  of  inheritance 
in  reverlion  or  remainder,  againft  the  tenant  for  life,  tenant  in 
dower,  tenant  by  the  curtefy,  or  tenant  for  years.  This  action  is 
alib  maintainable  in  purfuance5  of  ftatute  Weftm.  2.  by  one  tenant 
in  common  of  the  inheritance  againft  another,  who  makes  wafte 
in  the  eftate  holden  in  common.  The  equity  of  which  ftatute  ex- 
tends to  joint-tenants,  but  not  to  coparceners  :  becaufe  by  the  old 
law  coparceners  might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  wafte,  but  tenants 
in  common  and  joint-tenants  could  not ;  and  therefore  the  fta- 
tute gave  them  this  remedy,  compelling  the  defendant  either  to 
make  partition,  and  take  the  place  wafted  to  his  own  ftiare,  or 
to  give  fecurity  not  to  commit  any  farther  wafte1.  But  thefe  te- 

P  Moor.  100.  ;   i3T.dw.  I.  c.  22. 

i  Hob.  85.  !  2  Init.  403,  404. 

'  6  Edw.  I.  c.  5, 
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nants  in  common  and  joint-tenants  are  not  liable  to  the  penal- 
ties of  the  ftatute  of  Glocefter,  which  extends  only  to  fuch  as 
have  life-eftates,  and  do  wafte  to  the  prejudice  of  the  inherit- 
ance. The  wafte  however  muft  be  fomething  confiderable  j  for 
if  it  amount  only  to  twelve  pence,  or  fome  fuch  petty  fum,  the 
plaintiff  mall  not  recover  in  an  action  of  wafte  :  nam  de  minimis 
non  cur  at  lex". 

TH  i  s  action  of  wafte  is  a  mixed  action  ;  partly  real,  fo  far 
as  it  recovers  land,  and  partly  perfonal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofe  purpofes ;  and,  if 
the  wafte  be  proved,  the  plaintiff  (hall  recover  the  thing  or  place 
wafted,  and  alfo  treble  damages  by  the  ftatute  of  Glocefter.  The 
writ  of  wafte  calls  upon  the  tenant  to  appear  and  fliew  caufe, 
why  he  hath  committed  wafte  and  deftruction  in  the  place  named, 
ad  exhaeredationemy  to  the  diiinherifon,  of  the  plaintiff*.  And 
if  the  defendant  makes  default,  or  does  not  appear  at  the  day 
afiigned  him,  then  the  meriff  is  to  take  with  him  a  jury  of 
twelve  men,  and  go  in  perfon  to  the  place  alleged  to  be  wafted, 
and  there  enquire  of  the  wafte  done,  and  the  damages  j  and 
make  a  return  or  report  of  the  fame  to  the  court,  upon  which 
report  the  judgment  is  founded".  For  the  law  will  not  fuffer  fo 
heavy  a  judgment,  as  the  forfeiture  and  treble  damages,  to  be 
paffed  upon  a  mere  default,  without  full  aflurance  that  the  fact 
is  according  as  it  is  ftated  in  the  writ.  But  if  the  defendant 
appears  to  the  writ,  and  afterwards  fuffers  judgment  to  go  againft 
him  by  default,  or  upon  a  nihil  dicit,  (when  he  makes  no  an- 
fwer,  puts  in  no  plea,  in  defence)  this  amounts  to  a  confeffion 
of  the  wafte  j  fince,  having  once  appeared,  he  cannot  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  meriff  fhall 
not  go  to  the  place  to  enquire  of  the  fact,  whether  any  wafte 
has,  or  has  not,  been  committed  ;  for  this  is  already  afcertained 
by  the  filent  confeflion  of  the  defendant :  but  he  fhall  only,  as 
in  defaults  upon  other  actions,  make  enquiry  of  the  quantum  of 

"  Finch.  L.  29.  x  Poph.  24. 
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damages  y.  The  defendant,  on  the  trial,  may  give  in  evidence 
any  thing  that  proves  there  was  no  wafte  committed,  as  that  the 
deftrudlion  happened  by  lightning,  tempeft,  the  king's  enemies, 
or  other  inevitable  accident  z.  But  it  is  no  defence  to  fay,  that  a 
ftranger  did  the  wafte,  for  againft  him  the  plaintiff  has  no  re- 
medy :  though  the  defendant  is  intitled  to  fue  fuch  ftranger  in  an 
aftion  of  trefpafs  vi  et  armis,  and  mail  recover  the  damages  he 
has  fuffered  in  confequence  of  fuch  unlawful 


WH  E  N  the  wafte  and  damages  are  thus  afcertained,  either 
by  confeffion,  verdict,  or  enquiry  of  the  meriff,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5.  that  the 
plaintiff  mail  recover  the  place  wafted  ;  for  which  he  has  im- 
mediately a  writ  offeifirj,  provided  the  particular  eftate  be  ftill 
fubfifting,  (for,  if  it  be  expired,  there  can  be  no  forfeiture  of  the 
land  )  and  alfo  that  the  plaintiff  mail  recover  treble  the  damages 
affefTed  by  the  jury  ;  which  he  muft  obtain  in  the  fame  manner 
as  all  other  damages,  in  actions  perfonal  and  mixed,  are  obtained, 
whether  the  particular  eftate  be  expired,  or  ftill  in  being* 

*  Cro.  Eliz.  18.  290.      .  »  Law  -of  nifi  prim.  112. 
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CHAPTER     THE     FIFTEENTH. 
OF      SUBTRACTION. 


SUBTRACTION,  which  is  the  fifth  fpecies  of  injuries  af- 
k_5  fecting  a  man's  real  property,  happens,  when  any  perfon 
who  owes  any  fuit,  duty,  cuflom,  or  fervice  to  another,  with- 
draws or  neglects  to  perform  it.  It  differs  from  a  diffeifin,  in 
that  this  is  committed  without  any  denial  of  the  right,  confift- 
ing  merely  in  non-performance  ;  that  ftrikes  at  the  very  title  of 
the  party  injured,  and  amounts  to  an  oufteror  actual  difpoffeffion. 
Subtraction  however,  being  clearly  an  injury,  is  remediable  by 
due  courfe  of  law  :  but  the  remedy  differs  according  to  the  na- 
ture of  the  fervices  j  whether  they  be  due  by  virtue  of  any  te- 
nure, or  by  cuftom  only. 

I.  FEALTY,  fuit  of  court,  and  rent,  are  duties  and  ferviees 
ufually  iffuing  and  arifing  ratione  tenurae,  being  the  conditions 
upon  which  the  antient  lords  granted  out  their  lands  to  their  feu- 
datories :  whereby  it  was  ftipulated,  that  they  and  their  heirs  mould 
take  the  oath  of  fealty  or  fidelity  to  their  lord,  which  was  the  feo- 
dal  bond  or  commune  mnculum  between  lord  and  tenant ;  that  they 
fhould  do  fuit,  or  duly  attend  and  follow  the  lord's  courts,  and 
there  from  time  to  time  give  their  afliftance,  by  ferving  on  juries, 
either  to  decide  the  property  of  their  neighbours  in  the  court- 
baron,  or  correct  their  mifdemefnors  in  the  court-leet;  and, 
laftly,  that  they  fhould  yield  to  the  lord  certain  annual  flated 

returns, 
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returns,  in  military  attendance,  in  provifions,  in  arms,  in  mat- 
ters of  ornament  or  pleafure,  in  ruftic  employments  or  praedial 
labours,  or  (which  is  injlar  omnium']  in  money,  which  will  pro- 
vide all  the  reft  ;  all  which  are  comprized  under  the  one  general 
name  of  rtditus,  return,  or  rent.  And  the  fubtraction  or  non- 
obfervance  of  any  of  thefe  conditions,  by  neglecting  to  fwear 
fealty,  to  do  fuit  of  court,  or  to  render  the  rent  or  fervice  refer- 
ved,  is  an  injury  to  the  freehold  of  the  lord,  by  diminiming  and 
depreciating  the  value  of  his  feignory. 

TH  E  general  remedy  for  all  thefe  is  by  dijlrefs ;  and  it  is  the 
only  remedy  at  the  common  law  for  the  two  firft  of  them.  The 
nature  of  diftrefles,  their  incidents  and  confequences,  we  have 
before  more  than  once  explained  a :  it  may  here  fuffice  to  remem- 
ber, that  they  are  a  taking  of  beafts,  or  other  perfonal  property, 
by  way  of  pledge  to  enforce  the  performance  of  fomething  due 
from  the  party  diftreined  upon.  And  for  the  moft  part  it  is  pro- 
vided that  diftrefles  be  realbnable  and  moderate ;  but,  in  the  cafe 
of  diftrefs  for  fealty  or  fuit  of  court,  no  diftrefs  can  be  unrea- 
fonable,  immoderate,  or  too  large  b :  for  this  is  the  only  remedy 
to  which  the  party 'aggrieved  is  intitled,  and  therefore  it  ought 
to  be  fuch  as  is  fufficiently  compulfory;  and,  be  it  of  what  value 
it  will,  there  is  no  harm  done,  efpecially  as  it  cannot  be  fold  or 
made  away  with,  but  muft  be  reftored  immediately  on  fatisfac- 
tion  made.  A  diftrefs  of  this  nature,  that  has  no  bounds  with 
regard  to  it's  quantity,  and  may  be  repeated  from  time  to  time, 
until  the  ftubbornnefs  of  the  party  is  conquered,  is  called  a  dif- 
trefs infinite ;  which  is  alfo  ufed  for  fome  other  purpofes,  as  in 
fummoning  jurors,  and  the  like. 

OTHER  remedies  for  fubtraction  of  rents  or  ferviccs  are, 
i .  By  action  of  debt,  for  the  breach  of  this  exprefs  contract,  of 
which  enough  has  been  formerly  faid.  This  is  the  moft  ufual 
remedy,  when  recourfe  is  had  to  any  action  at  all  for  the  recovery 
of  pecuniary  rents,  to  which  fpecies  of  render  alinoft  all  free 

a  See  pag.  6.  147.  b  Finch.  L.  285. 
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fervices  are  now  reduced,  ilnce  the  abolition  of  the  military  te- 
nures. But  for  a  freehold  rent,  referved  on  a  leafe  for  life,  £?r, 
no  action  of  debt  lay  by  the  common  law,  during  the  continuance 
of  the  freehold  out  of  which  it  ifluedc :  for  the  law  would  not 
fuffer  a  real  injury  to  be  remedied  by  an  action  that  was  merely 
perfonaL  However  by  the  flatutes  8  Ann.  c.  14.  and  5  Geo.  III.  c.  17. 
actions  of  debt  may  now  be  brought  at  any  time  to  recover  fuch 
freehold  rents.  2.  An  aflife  of  mart  d'  ancejlor  or  novel  diffeijin  will 
lie  of  rents  as  well  as  of  lands d ;  if  the  lord,  for  the  fake  of 
trying  the  pofTeflbry  right,  will  elect  to  fuppofe  himfelf  oufled 
or  difTeifed  thereof.  This  is  now  feldom  heard  of;  and  all  other 
real  actions,  being  in  the  nature  of  writs  of  right,  and  therefore 
more  dilatory  in  their  progrefs,  are  intirely  difufed,  though  not 
formally  abolimed  by  law.  Of  this  fpecies  however  is,  3.  The 
writ  de  confuetudinibus  et  fervitiis,  which  lies  for  the  lord  againft 
his  tenant,  who  withholds  from  him  the  rents  and  fervices  due 
by  cuftom,  or  tenure,  for  his  land  c.  This  compels  a  fpecific  pay- 
ment or  performance  of  the  rent  or  fervice ;  but  there  are  alfo 
others,  whereby  the  lord  (hall  recover  the  land  itfelf  in  lieu  of 
the  duty  withheld.  As,  4.  The  writ  of  cef/'avit :  which  lies,  by 
the  ftatutes  of  Glocefter,  6  Edw.  I.  c.  4.  and  of  Weftm.  2. 
13  Edw.  I.  c.  21  &c  41.  when  a  man  who  holds  lands  of  a  lord 
by  rent  or  other  fervices,  neglects  or  ceajes  to  perform  his  fervices 
for  two  years  together ;  or  where  a  religious  houfe  hath  lands 
given  it,  on  condition  of  performing  fome  certain  fpiritual  fer- 
vice, as  reading  prayers  or  giving  alms,  and  neglects  it ;  in  either 
of  which  cafes,  if  the  ceffer  or  neglect  have  continued  for  two 
years,  the  lord  or  donor  and  his  heirs  mall  have  a  writ  of  ceffa- 
•vit  to  recover  the  land  itfelf,  eo  quod  tenem  in  faciendis  fervitiis 
per  biennium  jam  ceJJ'avit {.  And  in  like  manner,  by  the  civil  law, 
if  a  tenant,  (who  held  lands  upon  payment  of  rent  or  fervices, 
or  as  they  call  it  "jure  empbyteutico,"]  neglected  to  pay  or  per- 
form them  per  totum  triennium,  he  might  be  ejected  from  fuch 
emphyteutic  lands £.  But  by  the  itatute  of  Glocefter,  the  cejja- 

f  \  Roll.  Abr.  595.  f  Hid.  208. 

*  F.  N.  B.  195.  £  Cod.  4.  66.  2. 
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i'if  does  not  lie  for  lands  let  upon  fee-farm  rents,  unlefs  they 
have  lain  frefh  and  uncultivated  for  two  years,  and  there  be  not 
fufficient  diftrefs  upon  the  premifes ;  or  unleis  the  tenant  hath  fo 
enclofed  the  land,  that  the  lord  cannot  come  upon  it  to  diftrein1'. 
For  the  law  prefers  the  fimple  and  ordinary  remedies,  by  diftrefs, 
or  by  the  actions  jufb  now  mentioned,  to  this  extraordinary  one 
of  forfeiture  for  a  cejj'avit;  and  therefore  the  fame  ftatute  of  Glo- 
cefter  has  provided  farther,  that  upon  tender  of  arrears  and  da- 
mages before  judgment,  and  giving  fecurity  for  the  future  per- 
formance of  the  fervices,  the  procefs  mall  be  at  an  end,  and  the 
tenant  mall  retain  his  land.  And  to  this  the  ftatute  of  Weftm.  2. 
conforms,  fo  far  as  may  ftand  with  convenience  and  reafon  of 
law  '.  It  is  eafy  to  obferve,  that  the  ftatute  4Geo.  II.  c.28.  which 
was  mentioned  in  a  former  chapter k,  and  which  permits  land- 
lords who  have  right  of  re-entry  for  non-payment  of  rent,  to 
ferve  an  ejectment  on  their  tenants,  when  half  a  year's  rent  is  due, 
and  there  is  no  diftrefs  on  the  premifes  -,  it  is  eafy,  I  fay,  to  ob- 
ferve, that  this  provifion  is  in  fome  meafure  copied  from  the  an- 
tient  writ  of  ceflavit :  efpecially  as  it  may  be  fatisfied  and  put  an 
end  to  in  a  fimilar  manner,  by  tender  of  the  rent  and  cofts 
within  fix  months  after.  5.  There  is  alfo  another  very  effectual 
remedy,  which  takes  place  when  the  tenant  upon  a  writ  of  affife 
for  rent,  or  on  a  replevin,  difowns  or  difclaims  his  tenure,  where- 
by the  lord  lofes  his  verdict :  .in  which  cafe  the  lord  may  have  a 
writ  of  right,  fur  difclaimer,  grounded  on  this  denial  of  tenure  ; 
and  mail,  upon  proof  .the  tenure,  recover  back  the  land  itfelf  fo 
holden,  as  a  punifliment  to  the  tenant  for  fuch  his  falfe  dif- 
claimer '.  This  piece  of  retaliating  juftice,  whereby  the  tenant 
who  endeavours  to  defraud  his  lord  is  himfelf  deprived  of  the 
eitate,  as  it  evidently  proceeds  upon  feodal  principles,  fo  it  is 
exprefily  to  be  met  with  in  the  feodal  constitutions  m:  "  vafal/us, 
"  qui  abnegaiiit  Jeuditm  ejufue  conditionem,  exjpoliabitur" 

h  F.  N.B.  209.    2  Inft.  298.  '  Finch.  L.  270,  271. 

I  a  Inft.  401.  460.  m  Feud.  1.  2.  t.  26. 

II  See  pag.  206. 

VOL.  Ill,  Ff  AND, 


234  PRIVATE  BOOK  III. 

AND,  as  on  the  one  hand  the  antient  law  provided  thefe  fe- 
veral  remedies  to  obviate  the  knavery  and  punifli  the  ingratitude 
of  the  tenant,  fo  on  the  other  hand  it  was  equally  careful  to  re- 
drefs  the  oppreffion  of  the  lord ;  by  furnifhing,  i .  The  writ  of  ne 
injnjle  vexes  " ;  which  is  an  antient  writ  founded  on  that  chapter  "of 
magna  cart  a,  which  prohibits  diftrefles  for  greater  fervices  than  are 
really  due  to  the  lord;  being  itfelf  of  the  prohibitory  kind,  and 
yet  in  the  nature  of  a  writ  of  right p.  It  lies,  where  the  tenant 
in  fee-fimple  and  his  ancestors  have  held  of  the  lord  by  certain 
fervices ;  and  the  lord  hath  obtained  feifm  of  more  or  greater 
fervices,  by  the  inadvertent  payment  or  performance  of  them  by 
the  tenant  himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid 
the  lord's  polTeflbry  right,  becaufe  of  the  feifm  given  by  his  own 
hands;  but  is  driven  to  this  writ,  to  devefl  the  lord's  poffefiion,  and 
eftablifh  the  mere  right  of  property,  by  afcertaining  the  fervices, 
and  reducing  them  to  their  proper  ftandard.  But  this  writ  does 
not  lie  for  tenant  in  tail;  for  he  may  avoid  fuch  feifm  of  the  lord, 
obtained  from  the  payment  of  his  anceflors,  by  plea  to  an  avowry 
in  replevin q.  2.  The  writ  of  mefne,  de  media;  which  is  alfo  in  the 
nature  of  a  writ  of  right r,  and  lies,  when  upon  a  fubinfeudation 
the  mefne  or  middle  lord  §  fufFers  his  under-tenant,  or  tenant  pa- 
ravail,  to  be  diftreined  upon  by  the  lord  paramount,  for  the  rent 
due  to  him  from  the  mefne  lord '.  And  in  fuch  cafe  the  tenant 
fhall  have  judgment  to  be  acquitted  (or  indemnified)  by  the  mefne 
lord ;  and  if  he  makes  default  therein,  or  does  not  appear  origi- 
nally to  the  tenant's  writ,  he  fhall  be  forejudged  of  his  mefnalty, 
and  the  tenant  fhall  hold  immediately  of  the  lord  paramount 
himfelf u. 

II.  TH  u  s  far  of  the  remedies  for  fubtraction  of  rents  or  other 
fervices  due  by  tenure.    There  are  alfo  other  fervices,  due  by  an- 

"  F.  N.  B.  10.  *  Booth.  136. 

"  c.  10.  '  See  book  II.  ch.  5.  pag.  59,  60. 

P  Booth.  126.  '  F.  N.  B.i35. 

i  F.  N.  B.  u.  slnft.  21.  u  2lnft.  374. 
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tient  cuftom  and  prefcription  only.  Such  is  that  of  doing  fuit  to 
another's  mill  :  where  the  perfons,  refident  in  a  particular  place, 
by  ufage  time  out  of  mind  have  been  accuflomed  to  grind  their 
corn  at  a  certain  mill;  and  afterwards  any  of  them  go  to  another 
mill,  and  withdraw  their  fuit,  (their  feSla,  a  fequendo]  from  the 
an  tient  mill.  This  is  not  only  a  damage,  but  an  injury,  to  the 
owner ;  becaufe  this  prefcription  might  have  a  very  reafonable 
foundation ;  folz.  upon  the  erection  of  fuch  mill  by  the  ancef- 
tors  of  the  owner  for  the  convenience  of  the  inhabitants,  on 
condition,  that,  when  creeled,  they  mould  all  grind  their  corn 
there  only.  And  for  this  injury  the  owner  mail  have  a  writ  de 
fefta  ad  molendinum*,  commanding  the  defendant  to  do  his  fuit  at 
that  mill,  quam  ad  illud  facer e  debet,  et  folet,  or  mew  good  caufe 
to  the  contrary  :  in  which  action  the  validity  of  the  prefcription 
may  be  tried,  and  if  it  be  found  for  the  owner,  he  mall  recover 
damages  againft  the  defendant  x.  In  like  manner,  and  for  like 
reafons,  the  regifter y  will  inform  us,  that  a  man  may  have  a 
writ  of  feSla  ad  furniim,  JeSia  ad  torrale,  et  ad  omnia  alia  hujuf~ 
modi ;  for  luit  due  to  his  furniim,  his  public  oven  or  bakehoufe  ; 
or  to  his  torrale,  his  kiln,  or  malthoufe  j  when  a  perfon's  ancef- 
tors  have  erected  a  convenience  of  that  fort  for  the  benefit  of  the 
neighbourhood,  upon  an  agreement  (proved  by  immemorial  cuf- 
tom )  that  all  the  inhabitants  fhould  ufe  and  refort  to  it,  when 
erected.  But  befides  thefe  fpecial  remedies  for  fubtradtions,  to 
compel  the  fpecific  performance  of  the  fervice  due  by  cuftom  ; 
an  action  on  the  cafe  will  alfo  lie  for  all  of  them,  to  repair  the 
party  injured  in  damages.  And  thus  much  for  the  injury  of  fub- 
traction. 

w  F.  N.  B.  123.  y  fol.  153. 

3  Co.  Entr.  461. 
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CHAPTER-  THE     SIXTEENTH. 
OF      DISTURBANCE. 


THE  fixth  and  laft  fpecies  of  real  injuries  is  that  of  dijlur- 
bance ;  which  is  ufually  a  wrong  done  to  fome  incorporeal 
hereditament,  by  hindering  or  difquieting  the  owners  in  their 
regular  and  lawful  enjoyment  of  it a.  I  mail  confider  five  forts 
of  this  injury ;  viz.  i.  Difturbance  of  franc  fiifes.  2.  Difturbance 
of  common.  3.  Difturbance  of  'ways.  4.  Difturbance  of  tenure. 
5.  Difturbance  of  patronage. 

I.  DISTURBANCE  of  franc/iifes  happens,  when  a  man  has  the 
franchife  of  holding  a  court-leet,  of  keeping  a  fair  or  market, 
of  free-warren,  of  taking  toll,  of  feifing  waifs  or  eftrays,  or  (in 
fliort)  any  other  fpecies  of  franchife  whatfoever ;  and  he  is  dif- 
turbed  or  incommoded  in  the  lawful  exercife  thereof.  As  if  an- 
other by  diftrefs,  menaces,  or  perfuaiions,  prevails  upon  the 
fuitors  not  to  appear  at  my  court;  or  obftrudls  the  paffage  to  my 
fair  or  market ;  or  hunts  in  my  free-warren ;  or  refufes  to  pay 
me  the  accuftomed  toll  ;  or  hinders  me  from  feifing  the  waif  or 
eftray,  whereby  it  efcapes  or  is  carried  out  of  my  liberty  :  in 
every  cafe  of  this  kind,  which  it  is  impoflible  here  to  recite  or 
fuggeft,  there  is  an  injury  done  to  the  legal  owner ;  his  property 
is  damnified,  and  the  profits  arifing  from  fuch  his  franchife  are 
diminilhed.  To  remedy  which,  as  the  law  has  given  no  other 

»  Finch.  L.  187. 
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writ,  he  is  therefore  entitled  to  fue  for  damages  by  a  fpecial  ac- 
tion on  the  cafe :  or,  in  cafe  of  toll,  may  take  a  diftrefs  if  he 
pleafes  b. 

« 
II.  TH  E  difturbance  of  common  comes  next  to  be  confidered ; 

where  any  ad  is  done,  by  which  the  right  of  another  to  his  com- 
mon is  incommoded  or  diminished.  This  may  happen,  in  the 
firft  place,  where  one  who  hath  no  right  of  common,  puts  his 
cattle  into  the  land  ;  and  thereby  robs  the  cattle  of  the  com- 
moners of  their  refpedtive  fhares  of  the  pafture.  Or  if  one,  who 
hath  a  right  of  common,  puts  in  cattle  which  are  not  common- 
able,  as  hogs  and  goats  ;  which  amounts  to  the  fame  inconve- 
nience. But  the  lord  of  the  foil  may  (by  cuftom  or  prefcription, 
but  not  without)  put  a  Granger's  cattle  into  the  common c  j  and 
alfo,  by  a  like  prefcription  for  common  appurtenant,  cattle  that 
are  not  commonable  may  be  put  into  the  common  d.  The  lord 
alfo  of  the  foil  may  juftify  making  burrows  therein,  and  putting 
in  rabbets,  fo  as  they  do  not  encreafe  to  fo  large  a  number  as  to- 
tally to  deftroy  the  common0.  But  in  general,  in  cafe  the  beads 
of  a  ftranger,  or  the  uncommonable  cattle  of  a  commoner  be 
found  upon  the  land,  the  lord  or  any  of  the  commoners  may 
diflrein  them  damage-feafant f :  or  the  commoner  may  bring  an 
action  on  the  cafe  to  recover  damages,  provided  the  injury  done 
be  any  thing  confiderable ;  fo  that  he  may  lay  his  adlion  with  a 
per  quod,  or  allege  that  thereby  he  was  deprived  of  his  common. 
But  for  a  trivial  trefpafs  the  commoner  has  no  adion  ;  but  the 
lord  of  the  foil  only,  for  the  entry  and  trefpafs  committed  e. 

ANOTHER  diflurbance  of  common  is  by  fur  charging  it;  or 
putting  more  cattle  therein  than  the  pafture  and  herbage  will 
fuftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that  fur- 
charges  does  an  injury  to  the  reft  of  the  owners,  by  depriving 
them  of  their  refpective  portions,  or  at  leaft  contracting  them 

b  Cro.  Eliz-558.  c  Cro.Eliz  876.  Cro.Jac.i95.  Liitu-.icS. 

c    i  Roll.  Abr.  396.  f  9  Rep.  1 1  z. 

i  Co.  Litt.  122.  5  Ibid. 

into 


238  PRIVATE  BOOK  III. 

into  a  fmaller  compafs.  This  injury  by  furcharging  can  properly 
fpeaking  only  happen,  where  the  common  is  appendant  or  appur- 
tenant^t  and  of  courfe  limitable  by  law  ;  or  where,  when  in  gro/s, 
it  is  expreflly  limited  and  certain  :  for  where  a  man  hath  com- 
mon in  gro/s,  fans  nombrc  or  without  jlint,  he  cannot  be  a  fur- 
charger.  However,  even  where  a  man  is  faid  to  have  common 
without  flint,  ftill  there  mull  be  left  fufficient  for  the  lord's  own 
beails ' :  for  the  law  will  not  fuppofe  that,  at  the  original  grant 
of  the  common,  the  lord  meant  to  exclude  himfelf. 

TH  E  ufual  remedies,  for  furcharging  the  common,  are  either 
by  dillreinirig  fo  many  of  the  beads  as  are  above  the  number  al- 
lowed, or  elle  by  an  action  of  trefpafs ;  both  which  may  be  had 
by  the  lord  :  or,  laftly,  by  a  fpecial  action  on  the  cafe  for  da- 
mages ;  in  which  any  commoner  may  be  plaintiff1*.  But  the  an- 
tient  and  moft  effectual  method  of  proceeding  is  by  writ  of  ad- 
meajiirement  of  pafture.  This  lies,  either  where  a  common  ap- 
purtenant or  in  grofs  is  certain  as  to  number,  or  where  a  man 
has  common  appendant  or  appurtenant  to  his  land,  the  quantity 
of  which  common  has  never  yet  been  afcertaincd.  In  either  of 
thefe  cafes,  as  well  the  lord,  as  any  of  the  commoners,  is  entitled 
to  this  writ  of  admeafurement ;  which  is  one  of  thofe  writs,  that 
are  called  vicontiel\  being  directed  to  the  meriff,  (vice-comiti) 
and  not  to  be  returned  to  any  fuperior  court,  till  finally  executed 
by  him.  It  recites  a  complaint,  that  the  defendant  hath  furcharged, 
fuperoneravit,  the  common  :  and  therefore  commands  the  meriff 
to  admeafure  and  apportion  it  -,  that  the  defendant  may  not  have 
more  than  belongs  to  him,  and  that  the  plaintiff  may  have  his 
rightful  mare.  And  upon  this  fuit  all  the  commoners  fhall  be 
admeafured,  as  well  thofe  who  have  not,  as  thofe  who  have, 
furcharged  the  common;  as  well  the  plaintiff,  as  the  defendant m. 
The  execution  of  this  writ  muft  be  by  a  jury  of  twelve  men, 

k  See  book  II.  ch.  3.  '2  Inft.  369. 

;  i  Roll.  Abr.  399.  "  F.  N.  B.  125. 

k  Freem.  273. 

who 


Ch.  16.  WRONGS.  239 

who  are  upon  their  oaths  to  ascertain,  under  the  fuperintendencc 
of  the  Sheriff,  what  and  how  many  cattle  each  commoner  is 
entitled  to  feed.  And  the  rule  for  this  admeafurement  is  gene- 
rally undedtood  to  be,  that  the  commoner  mail  not  turn  more 
cattle  upon  the  common,  than  are  fufficient  to  manure  and  flock 
the  land  to  which  his  right  of  common  is  annexed  j  or,  as  our 
antient  law  exprefTed  it,  fuch  cattle  only  as  are  levant  and  cou- 
chant  upon  his  tenement":  which  being  a  thing  uncertain  before 
admeafurement,  has  frequently,  though  erroneoufly,  occasioned 
this  unmeafured  right  of  common  to  be  called  a  common  without 
Jlint  or  Jans  nombre  ° ;  a  thing  which,  though  poffible  in  law, 
does  in  fadl  very  rarely  exift. 

IF,  after  the  admeafurement  has  thus  afcertained  the  right, 
the  fame  defendant  furcharges  the  common  again,  the  plaintiff 
may  have  a  writ  of  fecond  fur  charge,  de  fecunda  juperoneratione, 
which  is  given  by  the  ftatute  Weftm.  2.  13  Edw.  I.  c.  8.  and 
thereby  the  flieriff  is  directed  to  enquire  by  a  jury,  whether  the 
defendant  has  in  fail:  again  furcharged  the  common,  contrary  to 
the  tenor  of  the  lafl  admeafurement :  and  if  he  has,  he  mall 
then  forfeit  to  the  king  the  fupernumerary  cattle  put  in,  and 
alfo  fhall  pay  damages  to  the  plaintiff.  This  procefs  feems 
highly  equitable  :  for  the  firft  offence  is  held  to  be  committed 
through  mere  inadvertence ;  and  therefore  there  arc  no  damages 
or  forfeiture  on  the  firfl  writ,  which  was  only  to  afcertain  the 
right  which  was  difputed  :  but  the  fecond  offence  is  a  wilful 
contempt  and  injuflice;  and  therefore  punifhed  very  properly  with 
not  only  damages,  but  alfo  forfeiture.  And  herein  the  right,  be- 
ing once  fettled,  is  never  again  difputed ;  but  only  the  fadl  is 
tried,  whether  there  be  any  fecond  furcharge  or  no  :  which  gives 
this  neglected  proceeding  a  great  advantage  over  the  modern  me- 
thod, by  adlion  on  the  cafe,  wherein  the  quantum  of  common 
belonging  to  the  defendant  mufl  be  proved  upon  every  frefh  trial, 
for  every  repeated  offence, 

"  Bro.  Abr.  1.  prefcription,  28.  p  F.  N.  B.  126.     2  Inft.  370. 
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TH  E  R  E  is  yet  another  disturbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  enclofes  or  otherwife  ob- 
ftructs  it,  that  the  commoner  is  precluded  from  enjoying  the  be- 
nefit, to  which  he  is  by  law  entitled.  This  may  be  done,  either 
by  creeling  fences,  or  by  driving  the  cattle  off  the  land,  or  by 
ploughing,  up  the  foil  of  the  common"3.  Or  it  may  be  done  by 
erecting  a  warren  therein,  and  flocking  it  with  rabbets  in  fuch 
quantities,  that  they  devour  the  whole  herbage,  and  thereby  de- 
Itroy  the  common.  For  in  fuch  cafe,  though  the  commoner  may 
not  deftroy  the  rabbets,  yet  the  law  looks  upon  this  as  an  inju- 
rious difturbance  of  his  right,  and  has  given  him  his  remedy  by 
action  againft  the  owner  r.  This  kind  of  disturbance  does  indeed 
amount  to  a  diiTeifin,  and  if  the  commoner  chufes  to  confider  it 
in  that  light,  the  law  has  given  him  an  affife  of  novel  diffeijin, 
againft  the  lord,  to  recover  the  pofleflion  of  his  common  s.  Or 
it  has  given  a  writ  of  quod  permittat,  againft  any  ftranger,  as  well 
as  the  owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the 
plaintiff  as  amounts  to  a  total  deprivation  of  his  common  ; 
whereby  the  defendant  mall  be  compelled  to  permit  the  plaintiff 
to  enjoy  his  common  as  he  ought '.  But  if  the  commoner  does 
not  chufe  to  bring  a.  real  action  to  recover  feilin,  or  to  try  the 
right,  he  may  (which  is  the  eafier  and  more  ufual  way)  bring 
an  action  on  the  cafe  for  his  damages,  inflead  of  an  affife  or  a 
quod  permittat  u. 

TH  F.  R  F,  are  cafes  indeed,  in  which  the  lord  may  enclofe  and 
abridge  the  common  ;  for  which,  as  they  are  no  injury  to  any  one, 
fo  no  one  is  entitled  to  any  remedy.  For  it  is  provided  by  the 
ftatute  of  Merton,  20  Hen.  III.  c.  4.  that  the  lord  may  approve, 
that  is,  enclofe  and  convert  to  the  ufes  of  hufbandry  (which  is  a 
melioration  or  approvement)  any  wafte  grounds,  woods,  or  paf- 
tures,  in  which  his  tenants  have  common  appendant  to  their  ef- 

i  Cro.  Eliz.  198.  '  Finch.  L.  275.    F.  N.B.I  23. 

'  Cro.  Jac.  195.  u  Cro.  Jag,  195. 
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tates ;  provided  he  leaves  fufficient  common  to  his  tenants,  ac- 
cording to  the  proportion  of  their  land.  And  this  is  extremely 
reafonable  :  for  it  would  be  very  hard  if  the  lord,  whofe  an- 
ceftors  granted  out  thefe  eftates  to  which  the  commons  are  ap- 
pendant,  fhould  be  precluded  from  making  what  advantage  he 
can  of  the  reft  of  his  manor ;  provided  fuch  advantage  and  im- 
provement be  no  way  derogatory  from  the  former  grants.  The 
ftatute  Weftm.  2.  13  Edw.  I.  c.  46.  extends  this  liberty  of  ap- 
proving, in  like  manner,  againft  all  others  that  have  common  ap- 
purtenant, or  in  grofs,  as  well  as  againft  the  tenants  of  the  lord, 
who  have  their  common  appendant ;  and  farther  enacls  that  no 
afllfe  of  novel  differ/in,  for  common,  mall  lie  againft  a  lord  for 
erecting  on  the  common  any  windmill,  meephoufe,  or  other  ne- 
ceflary  buildings  therein  fpecified :  which,  fir  Edward  Coke  fays", 
are  only  put  as  examples ;  and  that  any  other  neceflary  improve- 
ments may  be  made  by  the  lord,  though  in  reality  they  abridge 
the  common,  and  make  it  lefs  fufficient  for  the  commoners.  And 
laftly,  by  ftatutes  29  Geo.  II.  c.  36.  and  31  Geo.  II.  c.  41.  it  is 
particularly  enadled,  that  any  lords  of  waftes  and  commons,  with 
the  confent  of  the  major  part,  in  number  and  value,  of  the  com- 
moners, may  inclofe'any  part  thereof,  for  the  growth  of  timber 
and  underwood. 

III.  TH  E  third  fpecies  of  difturbance,  that  of  -ways,  is  very 
fimilar  in  it's  nature  to  the  laft  :  it  principally  happening  when 
a  perfon,  who  hath  a  right  to  a  way  over  another's  grounds,  by 
grant  or  prefcription,  is  obftrudled  by  inclofures,  or  other  obfta- 
cles,  or  by  ploughing  acrofs  it;  by  which  means  he  cannot  en- 
joy his  right  of  way,  or  at  leaft  not  in  fo  commodious  a  manner 
as  he  might  have  done.  If  this  be  a  way  annexed  to  his  eftate, 
and  the  obftru&ion  is  made  by  the  tenant  of  the  land,  this  brings 
it  to  another  fpecies  of  injury ;  for  it  is  then  a  nujance  for  which 
an  aflife  will  lie,  as  mentioned  in  a  former  chapter".  But  if  the 
right  of  way,  thus  obftrucled  by  the  tenant,  be  only  in  gi'ofe, 
(that  is,  annexed  to  a  man's  perfon  and  unconnected  with  any 

w  2lnrt.4;6.  *  ch.  13.  pag.  218. 
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lands  or  tenements)  or  if  the  obftruction  of  a  way  belonging  to 
an  houfe  or  land  is  made  by  a  Granger,  it  is  then  in  either  cafe 
merely  a  difturbance  :  for  the  obftruction  of  a  way  in  grofs  is  no 
detriment  to  any  lands  or  tenements,  and  therefore  does  not  fall 
under  the  legal  notion  of  a  nufance,  which  mufl  be  laid,  ad  no- 
cumentum  liberi  tenement^ ;  and  the  obftruction  of  it  by  a  ftranger 
can  never  tend  to  put  the  right  of  way  in  difpute  :  the  remedy 
therefore  for  thefe  diilurbances  is  not  by  aflife  or  any  real  action,  but 
by  the  univerfal  remedy  of  action  on  the  cafe  to  recover  damages2. 

IV.  TH  E  fourth  fpecies  of  difturbance  is  that  of  difturbance 
of  tenure,  or  breaking  that  connexion,  which  fubfifts  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  fo  high  a  re- 
gard, that  it  will  not  fuffer  it  to  be  wantonly  diflblved  by  the  act 
of  a  third  perfon.    The  having  an  eftate  well  tenanted  is  an  ad- 
vantage that  every  landlord  muft  be  very  feniible  of;  and  there- 
fore the  driving  away  a  tenant  from  oft"  his  eftate  is  an  injury  of 
no  fmall  confequence.     If  therefore  there  be  a  tenant  at  will  of 
any  lands  or  tenements,  and  a  ftranger  either  by  menaces  and 
threats,  or  by  unlawful  diftrefles,  or  by  fraud  and  circumvention, 
or  other  means,  contrives  to  drive  him  away,  or  inveigle  him  to 
leave  his  tenancy,  this  the  law  very  juftly  conftrues  to  be  a  wrong 
and  injury  to  the  lord3,  and  gives  him  a  reparation  in  damages 
againtl  the  offender  by  a  fpecial  action  on  the  cafe. 

V.  TH  E  fifth  and  laft  fpecies  of  difturbance,  but  by  far  the 
moft  confiderable,  is  that  of  difturbance  of  patronage  ;  which  is 
an  hindrance  or  obftruction  of  a  patron  to  prefent  his  clerk  to  a 
benefice. 

THI  s  injury  was  diftinguimed  at  common  law  from  another 
fpecies  of  injury,  called  iifurpation ;  which  is  an  abfolute  oufter 
or  difpolfeffion  of  the  patron,  and  happens  when  a  ftranger,  that 
hath  no  right,  prefenteth  a  clerk,  and  he  is  thereupon  admitted 

y  F.  N.  B.  183.  a  Hal.  Anal.  c.  40.    i  Roll.  Abr.  108. 
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and  inftituted  b.  In  which  cafe,  of  ufurpation,  the  patron  loft 
by  the  common  law  not  only  his  turn  of  prefenting  pro  hac  vice, 
feat  alfo  the  abfolute  and  perpetual  inheritance  of  the  advowfon, 
fo  that  he  could  not  prefent  again  upon  the  next  avoidance,  un- 
lefs  in  the  mean  time  he  recovered  his  right  by  a  real  action,  viz. 
a  writ  of  right  of  advowfon  c.  The  reafon  given  for  his  lofing  the 
prefent  turn,  and  not  ejecting  the  ufurper's  clerk,  was,  that  the 
final  intent  of  the  law  in  creating  this  fpecies  of  property  being 
to  have  a  fit  perfon  to  celebrate  divine  fervice,  it  preferred  the 
peace  of  the  church  (provided  a  clerk  were  once  admitted  and 
inftituted)  to  the  right  of  any  patron  whatever.  And  the  patron 
alfo  loft  the  inheritance  of  his  advowfon,  unlefs  he  recovered  it 
in  a  writ  of  right,  becaufe  by  fuch  ufurpation  he  was  put  out  of 
pofleflion  of  his  advowfon,  as  much  as  when  by  actual  entry  and 
oufter  he  is  difleifed  of  lands  or  houfes ;  fince  the  only  pofleflion, 
of  which  an  advowfon  is  capable,  is  by  actual  prefentation  and 
admiflion  of  one's  clerk.  And  therefore,  when  the  clerk  was 
once  inftituted  (except  in  the  cafe  of  the  king,  where  he  muft 
alfo  be  inducted d,)  the  church  was  abfolutely/«//j  and  the  ufur- 
per  became  feifed  of  the  advowfon.  Which  feifm  or  pofleflion  it 
was  impoflible  for  the  true  patron  to  remove  by  any  pofleflbry 
action,  or  other  means,  during  the  plenarty  or  fulnefs  of  the 
church;  and  when  it  became  void  afrem,  he  could  not  prefent, 
fince  another  had  the  right  of  pofleflion.  The  only  remedy  there- 
fore, which  the  patron  had  left,  was  to  try  the  mere  right  in  a 
•writ  of  right  of  advowfon ;  which  is  a  peculiar  writ  of  right, 
framed  for  this  fpecial  purpofe,  but  in  every  other  refpect  cor- 
refponding  with  other  writs  of  right e :  and,  if  a  man  recovered 
therein,  he  regained  his  advowfon  and  was  entitled  to  prefent  at 
the  next  avoidance  f.  But  in  order  to  fuch  recovery  he  muft  al- 
lege a  prefentation  in  himfelf  or  fome  of  his  anceftors,  which 
proves  him  or  them  to  have  been  once  in  pofleflion  :  for,  as  a 
grant  of  the  advowfon,  during  the  fullnefs  of  the  church,  con- 
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veys  no  manner  of  pofleffion  for  the  prefent,  therefore  a  pur- 
chafer,  until  he  hath  prefented,  hath  no  actual  feifm  whereon  to 
ground  a  writ  of  right 6.  Thus  Hood  the  common  law. 

BUT  bifliops,  in  antient  times,  either  by  carelefTnefs  or  col  - 
lufion,  frequently  inftituting  clerks  upon  the  prefentation  of  ufur- 
pers,  and  thereby  defrauding  the  real  patrons  of  their  right 
of  pofleffion,  it  was  in  fubftance  enacted  by  ftatute  Weftm.  2. 
i3Edw.  I.  0.5.  §.  2.  that  if  a  pofTeffory  action  be  brought  within 
fix  months  after  the  avoidance,  the  patron  (hall  (notwithstanding 
fuch  ufurpation  and  inftitution )  recover  that  very  prefentation ; 
which  gives  back  to  him  the  feilin  of  the  advowfon.  Yet  ftill,  if 
the  true  patron  omitted  to  bring  his  action  within  fix  months, 
the  feifm  was  gained  by  the  ufurper,  and  the  patron  to  recover 
it  was  driven  to  the  long  and  hazardous  procefs  of  a  writ  of 
right.  To  remedy  which  it  was  farther  enacted  by  ftatute 
7  Ann.  c.  18.  that  no  ufurpation  fhall  difplace  the  eftate  or  inte- 
reft  of  the  patron,  or  turn  it  to  a  mere  right ;  but  that  the  true 
patron  may  prefent  upon  the  next  avoidance,  as  if  no  fuch  ufur- 
pation had  happened.  So  that  the  title  of  ufurpation  is  now 
much  narrowed,  and  the  law  ftands  upon  this  reafonable  founda- 
tion :  that  if  a  ftranger  ufurps  my  prefentation,  and  I  do  not 
purfue  my  right  within  fix  months,  I  mail  lofe  that  turn  with- 
out remedy,  for  the  peace  of  the  church,  and  as  a  punifhment 
for  my  own  negligence  ;  but  that  turn  is  the  only  one  I  fhall 
lofe  thereby.  Ufurpation  now  gains  no  right  to  the  ufurper, 
with  regard  to  any  future  avoidance,  but  only  to  the  prefent  va- 
cancy :  it  cannot  indeed  be  remedied  after  fix  months  are  pafl ; 
but,  during  thofe  fix  months,  it  is  only  a  fpecies  of  difturbance. 

DISTURBERS  of  a  right  of  advowfon  may  therefore  be  thefe 
three  perfons  ;  the  pfeudo-patron,  his  clerk,  and  the  ordinary  : 
the  pretended  patron,  by  prefenting  to  a  church  to  which  he  has 
no  right,  and  thereby  making  it  litigious  or  difputable ;  the 
clerk,  by  demanding  or  obtaining  inftitution,  which  tends  to  and 
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promotes  the  fame  inconvenience ;  and  the  ordinary,  by  refufing 
to  admit  the  real  patron's  clerk,  or  admitting  the  clerk  of  the 
pretender.  Thefe  difturbances  are  vexatious  and  injurious  to  him 
who  hath  the  right  :  and  therefore,  if  he  be  not  wanting  to 
himfelf,  the  law  ( befides  the  writ  of  right  of  advowfon,  which 
is  a  final  and  conclufive  remedy)  hath  given  him  two  inferior 
poffeflbry  actions  for  his  relief ;  an  aflife  of  darrein  prefentment, 
and  a  writ  of  quare  impedit ;  in  which  the  patron  is  always  the 
plaintiff,  and  not  the  clerk.  For  the  law  fuppofes  the  injury  to 
be  offered  to  him  only,  by  obftructing  or  refufing  the  admifllon 
of  his  nominee ;  and  not  to  the  clerk,  who  hath  no  right  in  him 
till  inftitution,  and  of  courfe  can  fuffer  no  injury. 

i.  AN  affife  of  darrein  prefentment,  or  laft  prefentation,  lies 
when  a  man,  or  his  ancestors,  under  whom  he  claims,  have 
prefented  a  clerk  to  a  benefice,  who  is  inftituted ;  and  afterwards 
upon  the  next  avoidance  a  flranger  prefents  a  clerk,  and  thereby 
difturbs  him  that  is  the  real  patron.  In  which  cafe  the  patron 
mall  have  this  writ h,  directed  to  the  flieriff  to  fummon  an  aflife 
or  jury,  to  enquire  who  was  the  laft  patron  that  prefented  to 
the  church  now  vacant,  of  which  the  plaintiff  complains  that 
he  is  deforced  by  the  defendant  :  and,  according  as  the  affife 
determines  that  queftion,  a  writ  mall  iffue  to  the  bifhop ;  to 
inftitute  the  clerk  of  that  patron,  in  whofe  favour  the  determi- 
nation is  made,  and  alfo  to  give  damages,  in  purfuance  of  fta- 
tute  Weftm.  2.  13  Edw.  I.  c.  5.  This  queftion,  it  is  to  be  ob- 
ferved,  was,  before  the  ftatute  7  Ann.  before-mentioned,  entirely 
conclufive,  as  between  the  patron  or  his  heirs  and  a  flranger  :  for, 
till  then,  the  full  poffeffion  of  the  advowfon  was  in  him  who  pre- 
fented laft  and  his  heirs  j  unlefs,  fince  that  prefentation,  the 
clerk  had  been  evicted  within  fix  months,  or  the  rightful  patron 
had  recovered  the  advowfon  in  a  writ  of  right,  which  is  a  title 
fuperior  to  all  others.  But  that  ftatute  having  given  a  right  to 
any  perfon  to  bring  a  quare  impedit,  and  to  recover  (if  his  title  be 
good)  notwithftanding  the  laft  prefentation,  by  whornfoever 
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made ;  affifes  of  darrein  prefentment,  now  not  being  in  any  wife 
conclufive,  have  been  totally  difufed,  as  indeed  they  began  to  be 
before  ;  a  quare  impedit  being  a  more  general,  and  therefore  a 
more  ufual  action.  For  the  affife  of  darrein  prefentment  lies  only 
where  a  man  has  an  advowfon  by  defcent  from  his  anceftors  ; 
but  the  writ  of  quare  impedit  is  equally  remedial  whether  a  man 
claims  title  by  defcent  or  by  purchafe '. 

2.  I  PROCEED  therefore,  fecondly,  to  enquire  into  the  na- 
ture k  of  a  writ  of  quare  impedit,  now  the  only  aclion  ufed  in 
cafe  of  the  difturbance  of  patronage  :  and  mall  firft  premife  the 
ufual  proceedings  previous  to  the  bringing  of  the  writ. 

UPON  the  vacancy  of  a  living  the  patron,  we  know,  is  bound 
to  prefent  within  fix  calendar  months  ',  otherwife  it  will  lapfe  to 
the  bifhop.  But,  if  the  prefentation  be  made  within  that  time, 
the  bifhop  is  bound  to  admit  and  inftitute  the  clerk,  if  found 
fufficient"1;  unlefs  the  church  be  full,  or  there  be  notice  of  any 
litigation.  For  if  any  oppofition  be  intended,  it  is  ufual  for 
each  party  to  enter  a  caveat  with  the  bimop,  to  prevent  his  in- 
ftitution  of  his  antagonifVs  clerk.  An  institution  after  a  caveat 
entered  is  void  by  the  ecclefiaftical  law  n ;  but  this  die  temporal 
courts  pay  no  regard  to,  and  look  upon  a  caveat  as  a  mere  nul- 
lity °.  But  if  two  prefentations  be  offered  to  the  bimop  upon 
the  fame  avoidance,  the  church  is  then  faid  to  become  litigious ; 
and,  if  nothing  farther  be  done,  the  bifhop  may  fufpend  the 
admiflion  of  either,  and  fuffer  a  lapfe  to  incur.  Yet  if  the  pa- 
tron or  clerk  on  either  fide  requeft  him  to  award  a  jus  patrona- 
tus,  he  is  bound  to  do  it.  A  jus  patronatus  is  a  commiffion  from 
the  biihop,  directed  ufually  to  his  chancellor  and  others  of  com- 
petent learning  ;  who  are  to  fummon  a  jury  of  fix  clergymen 
and  fix  laymen,  to  enquire  into  and  examine  who  is  the  rightful 


1   2  Inft.  355. 

k  See  Bofwell's  cafe.    6  Rep.  48. 

1  See  book  II.  ch.  18. 


m  See  book  I.  ch.  1 1. 
*  i  Burn.  207. 
0  i  Roll.  Rep.  191. 
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patronp;  and  if,  upon  fuch  enquiry  made  and  certificate  thereof 
returned  by  the  commiffioners,  he  admits  and  inflitutes  the  clerk 
of  that  patron  whom  they  return  as  the  true  one,  the  bifhop  fe- 
cures  himfelf  at  all  events  from  being  a  diflurber,  whatever  pro- 
ceedings may  be  had  afterwards  in  the  temporal  courts. 

THE  clerk  refufed  by  the  biihop  may  alfo  have  a  remedy 
againfl  him  in  the  fpiritual  court,  denominated  a  duplex  querela^: 
which  is  a  complaint  in  the  nature  of  an  appeal  from  the  ordi- 
nary to  his  next  immediate  fuperior;  as  from  a  bifhop  to  the 
arch-bifhop,  or  from  an  arch-biihop  to  the  delegates  :  and  if  the 
fuperior  court  adjudges  the  caufe  of  refufal  to  be  infufficient,  it 
will  grant  inflitution  to  the  appellant. 

THUS  far  matters  may  go  on  in  the  mere  ecclefiaflical  courfe> 
but  in  contested  prefentations  they  feldom  go  fo  far  :  for,  upon 
the  firfl  delay  or  refufal  of  the  bifhop  to  admit  his  clerk,  the  pa- 
tron ufually  brings  his  writ  of  quare  impedlt  againft  the  bifhop, 
for  the  temporal  injury  done  to  his  property,  in  difturbing  him 
in  his  prefentation.  And,  if  the  delay  arifes  from  the  bimop 
alone,  as  upon  pretence  of  incapacity,  or  the  like,  then  he  only 
is  named  in  the  writ  j  but  if  there  be  another  prefentation  fet  up, 
then  the  pretended  patron  and  his  clerk  are  alfo  joined  in  the  ac- 
tion j  or  it  may  be  brought  againfl  the  patron  and  clerk,  leaving 
out  the  bifhop ;  or  againfl  the  patron  only.  But  it  is  moft  ad- 
vifeable  to  bring  it  againfl  all  three  :  for  if  the  bifhop  be  left 
out,  and  the  fuit  be  not  determined  till  the  fix  months  are  pafl, 
the  bifhop  is  entitled  to  prefent  by  lapfe ;  for  he  is  not  party  to 
the  fuit r :  but,  if  he  be  named,  no  lapfe  can  pofiibly  accrue  till 
the  right  is  determined.  If  the  patron  be  left  out,  and  the  writ 
be  brought  only  againfl  the  bifhop  and  the  clerk,  the  fuit  is  of 
no  efFed;,  and  the  writ  fhall  abate  *  -,  for  the  right  of  the  patron 
is  the  principal  queflion  in  the  caufe '.  If  the  clerk  be  left  otir? 

'  i  Burn.  16,  17.  s  Hob.  316. 

i  Ibid.  113.  '  7  Rep.  25. 

'  Cro,  Jac.  93, 
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and  has  received  inftitution  before  the  action  brought  (as  is  fome- 
times  the  cafe)  the  patron  by  this  fuit  may  recover  his  right  of 
patronage,  but  not  the  prefent  turn ;  for  he  cannot  have  judg- 
ment to  remove  the  clerk,  unlefs  he  be  made  a  defendant,  and 
party  to  the  fuit,  to  hear  what  he  can  allege  againft  it.  For  which 
reafons  it  is  the  fafer  way  always  to  infert  them,  all  three,  in 
the  writ. 

THE  writ  of  quare  impedit"  commands  the  diflurbers,  the 
bifhop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the  plaintiff 
to  prefent  a  proper  perfon  (without  fpecifying  the  particular  clerk) 
to  fuch  a  vacant  church,  which  pertains  to  his  patronage  ;  and 
which  the  defendants,  as  he  alleges,  do  obftruct  :  and  unlefs 
they  fo  do,  then  that  they  appear  in  court  to  mew  the  reafon  why 
they  hinder  him. 

IMMEDIATELY  on  the  fuing  out  of  the  quare  impedit,  if  the 
plaintiff  fufpedls  that  the  bifhop  will  admit  the  defendant's  or 
any  other  clerk,  pending  the  fuit,  he  may  have  a  prohibitory 
writ,  called  a  ne  admit t as  w ;  which  recites  the  contention  begun 
in  the  king's  courts,  and  forbids  the  bifhop  to  admit  any  clerk 
whatfoever  till  fuch  contention  be  determined.  And  if  the  bi- 
fliop  doth,  after  the  receipt  of  this  writ,  admit  any  perfon,  even, 
though  the  patron's  right  may  have  been  found  in  a  jure  patro- 
natus,  then  the  plaintiff,  after  he  has  obtained  judgment  in  the 
quare  impedit,  may  remove  the  incumbent,  if  the  clerk  of  a 
ftranger,  by  writ  of  fcire  facias'1:  and  mall  have  a  fpecial  action, 
againft  the  bifhop,  called  a  quare  incumbravit ;  to  recover  the 
prefentation,  and  alfo  fatisfaction  in  damages  for  the  injury  done 
him  by  incumbering  the  church  with  a  clerk,  pending  the  fuit, 
and  after  the  ne  admittas  received y.  But  if  the  bifhop  has  in- 
cumbered  the  church  by  inftituting  the  clerk,  before  the  ne  ad- 
mittas iffued,  no  quare  incumbravit  lies  ;  for  the  bifhop  hath  no 
legal  notice,  till  the  writ  of  ne  admittas  is  ferved  upon  him.  The 

"  F.  N.B.32.  x  2  Sid.  94. 

.  y  F.  N.  8.48. 
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patron  is  therefore  left  to  his  quare  impedit  merely ;  which,  as 
was  before  obferved,  now  lies  (fince  the  ftatute  of  Weftm.  2.) 
as  well  upon  a  recent  ufurpation  within  fix  months  paft,  as  upon 
a  difturbance  without  any  ufurpation  had. 

IN  the  proceedings  upon  a  quare  impedit,  the  plaintiff"  muft 
fet  out  his  title  at  length,  and  prove  at  leaft  one  prefentation  in 
himfelf,  his  anceftors,  or  thofe  under  whom  he  claims ;  for  he 
muft  recover  by  the  ftrength  of  his  own  right,  and  not  by  the 
weaknefs  of  the  defendant's z :  and  he  muft  alfo  {hew  a  diftur- 
bance before  the  action  brought ".  Upon  this  the  bilhop  and  the 
clerk  ufually  difclaim  all  title  :  fave  only,  the  one  as  ordinary, 
to  admit  and  inftitute ;  and  the  .other  as  prefentee  of  the  patron  ; 
who  is  left  to  defend  his  own  right.  And,  upon  failure  of  the 
plaintiff  in  making  out  his  own  title,  the  defendant  is  put  upon 
the  proof  of  his,  in  order  to  obtain  judgment  for  himfelf,  if 
needful.  But  if  the  right  be  found  for  the  plaintiff,  on  the  trial, 
three  farther  points  are  alfo  to  be  enquired:  i.  If  the  church  be 
full ;  and,  if  full,  then  of  whofe  prefentation  :  for  if  it  be  of  the 
defendant's  prefentation,  then  the  clerk  is  removable  by  writ 
brought  in  due  time'.  2.  Of  what  value  the  living  is  :  and  this 
in  order  to  affefs  the  damages  which  are  directed  to  be  given  by 
the  ftatute  of  Weftm.  2.  and,  3.  In  cafe  of  plenarty  upon  a 
ufurpation,  whether  fix  calendar  b  months  have  paffed  between 
the  avoidance  and  the  time  of  bringing  the  action  :  for  then  it 
would  not  be  within  the  ftatute,  which  permits  an  ufurpation  to 
be  devefted  by  a  quare  impedit,  brought  infra  tempus  femejlre.  So 
that  plenarty  is  ftill  a  fufficient  bar  in  an  action  of  quare  impedit, 
brought  above  fix  months  after  the  vacancy  happens ;  as  it  was 
univerfally  by  the  common  law,  however  early  the  action  was 
commenced. 

IF  it  be  found  that  the  plaintiff  hath  the  right,  and  hath 
commenced  his  action  in  due  time,  then  he  mall  have  judgment 

»  Vaugh.  7,  8.  *  2  Inft.  361, 

a  Hob.  199. 
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to  recover  the  prefentation ;  and,  if  the  church  be  full  by  infti- 
tution  of  any  clerk,  to  remove  him  :  unlefs  it  were  filled  pen- 
dente  lite  by  lapfe  to  the  ordinary,  he  not  being  party  to  the  fuit; 
in  which  cafe  the  plaintiff  lofes  his  prefentation  pro  hac  'vice,  but 
fhall  recover  two  years'  full  value  of  the  church  from  the  de- 
fendant the  pretended  patron,  as  a  fatisfadtion  for  the  turn  loft 
by  his  difturbance  :  or,  in  cafe  of  his  infolvency,  he  mail  be  im- 
prifoned  for  two  years c.     But  if  the  church  remains  ftill  void  at 
the  end  of  the  fuit,  then  whichever  party  the  prefentation  is 
found  to  belong  to,  whether  plaintiff  or  defendant,  mall  have  a 
writ  directed  to  the  bilhop  ad  admittendum  clericum d,  reciting  the 
judgment  of  the  court,  and  ordering  him  to  admit  and  inftitute 
the  clerk  of  the  prevailing  party ;  and,  if  upon  this  order  he 
does  not  admit  him,  the  patron  may  fue  the  bifhop  in  a  writ  of 
quare  non  admifit  %  and  recover  ample  fatisfa<£tion  in  damages. 

BESIDES  thefe  poffeffory  actions,  there  may  be  alfo  had 
(as  hath  before  been  incidentally  mentioned)  a  writ  of  right  of 
advowfon,  which  refembles  other  writs  of  right :  the  only  diftin- 
guifhing  advantage  now  attending  it,  being,  that  it  is  more  con- 
clufive  than  a  quare  impedit ;  fince  to  an  action  of  quare  impedit  a 
recovery  had  in  a  writ  of  right  may  be  pleaded  in  bar. 

TH  E  R  E  is  no  limitation  with  regard  to  the  time  within  which 
any  actions  touching  advowfons  are  to  be  brought ;  at  leaft  none 
later  than  the  times  of  Richard  I  and  Henry  III :  for  by  ftatute 
I  Mar.  ft.  2.  c.  5.  the  ftatute  of  limitations,  32  Hen.  VIII.  c.  2. 
is  declared  not  to  extend  to  any  writ  of  right  of  advowfon,  quare 
impedit,  or  affife  of  darrein  preferment,  or  jus  patronatns.  And 
this  upon  very  good  reafon :  becaufe  it  may  very  eafily  happen  that 
the  title  to  an  advowfon  may  not  come  in  queftion,  nor  the  right 
have  opportunity  to  be  tried,  within  fixty  years,  which  is  the 
longeft  period  of  limitation  affigned  by  the  ftatute  of  Henry  VIIL 
For  fir  Edward  Coke f  tells  us,  that  there  was  a  parfon  of  one  of 

c  Stat.  Welhn.  2.  13  Edw.  I.  c,  5.  §.  3.         e  ItiJ.tf. 
*  F.N.  B.3S.  f  ilnil.  115. 
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his  churches,  that  had  been  incumbent  there  above  fifty  years  > 
nor  are  inftances  wanting  wherein  two  fucceflive  incumbents  have 
continued  for  upwards  of  a  hundred  years e.  Had  therefore  the 
lafl  of  thefe  incumbents  been  the  clerk  of  a  ufurper,  or  had  been 
prefented  by  lapfe,  it  would  have  been  neceffary  and  unavoid- 
able for  the  patron,  in  cafe  of  a  difpute,  to  have  recurred  back 
above  a  century,  in  order  to  have  (hewn  a  clear  title  and  feifm 
by  prefentation  and  admiflion  of  the  prior  incumbent.  But 
though,  for  thefe  reafons,  a  limitation  is  highly  improper  with 
refpect  only  to  the  length  of  time ;  yet,  as  the  title  of  advow- 
fons  is,  for  want  of  fome  limitation,  rendered  more  precarious 
than  that  of  any  other  hereditament,  it  might  not  perhaps  be 
amifs  if  a  limitation  were  eftablilhed  with  refpect  to  the  number 
of  avoidances;  or,  rather,  if  a  limitation  were  compounded  of  the 
length  of  time  and  the  number  of  avoidances  together :  for  in- 
ftance,  if  no  feifin  were  admitted  to  be  alleged  in  any  of  thefe 
writs  of  patronage,  after  fixty  years  and  four  avoidances  were  part, 

I  N  a  writ  of  quare  impedit,  which  is  almoft  the  only  real  ac- 
tion that  remains  in-  common  ufe,  and  alfo  in  the  affife  of  darrein 
prefentment,  and  writ  of  right,  the  patron  only,  and  not  the 
clerk,  is  allowed  to  fue  the  difturber.  But,  by  virtue  of  feveral 
acts  of  parliament11,  there  is  one  fpecies  of  prefentations,  in  which 
a  remedy,  to  be  fued  in  the  temporal  courts,  is  put  into  the  hands 
of  the  clerks  prefented,  as  well  as  of  the  owners  of  the  advow- 
fon.  I  mean  the  prefentation  to  fuch  benefices,  as  belong  to 
roman  catholic  patrons ;  which,  according  to  their  feveral  coun- 
ties, are  vefled  in  and  fecured  to  the  two  univerfities  of  this  king- 
dom. And  particularly  by  the  ftatute  of  12  Ann.  ft.  2.  c.  14.  §.4. 
a  new  method  of  proceeding  is  provided ;  viz,  that,  befides  the 
writs  of  quare  impedit,  which  the  univerfities  as  patrons  are  en- 
titled to  bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a 

*  The  two  laft  incumbents  of  the  reftory     was  admitted  in  1650,  the  latter  in  1700, 
of  Chelsfield    cum  Farnborough    in    Kent,     and  died  in  1751. 

continued  101  years  ;  of  whom  the  former        h  Stat.  3  Jac.  I.  c.  5.     1  W.  &  M.  c.  26. 

12  Ann.  ft.  2.  c.  14.    n  Ceo.  II.  c.  17. 
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bill  in   equity  againfl  any  perfon  prefenting  to  fuch  livings,  and 
disturbing  their  right  of  patronage,  or  his  cejlui  que  truft,  or  any 
other  perfon  whom  they  have  caufe  to  fufpect ;  in  order  to  com- 
pel a  difcovery  of  any  fecret  trufts,  for  the  benefit  of  papifts,  in 
evafion  of  thofe  laws  whereby  this  right  of  advowfon  is  vefled 
in  thofe  learned  bodies  :  and  alfo  (by  the  flatute  1 1  Geo.  II.)  to 
compel  a  difcovery  whether  any  grant  or  conveyance,  faid  to  be 
made  of  fuch  advowfon,  were  made  bona  fide  to  a  proteftant 
purchafer,  for  the  benefit  of  proteftants,  and  for  a  full  confide- 
ration ;  without  which  requifites  every  fuch  grant  or  conveyance 
of  any  advowfon  or  avoidance  is  abfolutely  null  and  void.     This 
is  a  particular  law,  and  calculated  for  a  particular  purpofe  :  but 
in   no  inftance  but  this  does  the  common  law  permit  the  clerk 
himfelf  to  interfere  in  recovering  a  presentation,  of  which  he  is 
afterwards  to   have  the  advantage.     For  befides  that  he  has  (as 
was  before  obferved)  no  temporal  right  in  him  till  after  inftitution 
and  induction  ;  and,  as  he  therefore  can  fuffer  no  wrong,  is  con- 
fequently  entitled  to  no  remedy  ;  this  exclufion  of  the  clerk  from 
being  plaintiff  feems  alfo  to  arife  from  the  very  great  honour  and 
regard,  which  the  law  pays  to  his  facred  function.    For  it  looks 
upon  the  cure  of  fouls  as  too  arduous  and  important  a  tafk  to  be 
eagerly  fought  for  by  any  ferious  clergyman ;   and  therefore  will 
not  permit  him  to  contend  openly  at  law  for  a  charge  and  truft, 
which  it  prefumes  he  undertakes  with  diffidence. 

BUT  when  the  clerk  is  in  full  pofTemon  of  the  benefice,  the 
law  gives  him  the  fame  pofleffory  remedies  to  recover  his  glebe, 
his  rents,  his  tithes,  and  other  ecclefiaftical  dues,  by  writ  of 
entry,  affife,  ejectment,  debt,  or  trefpafs,  (as  the  cafe  may  hap- 
pen) which  it  furnifhes  to  the  owners  of  lay  property.  Yet  he 
mall  not  have  a  writ  of  right,  nor  fuch  other  limilar  writs  as  are 
grounded  upon  the  mere  right ;  becaufe  he  hath  not  in  him  the 
intire  fee  and  right ' :  but  he  is  intitled  to  a  fpecial  remedy  called 
a  writ  of  juris  utrum,  which  is  fometimes  {tiled  the  parfon's  writ 

;  F.  N,  B.  49. 
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of  right's  being  the  higheft  writ  which  he  can  have1.  This  lies 
for  a  parfon  or  a  prebendary  at  common  law,  and  for  a  vicar  by 
ftatute  i4Ed\v.  III.  c.  17.  and  is  in  the  nature  of  an  affife,  to  en- 
quire whether  the  tenements  in  queftion  are  frankalmoign  be- 
longing to  the  church  of  the  demandant,  or  elfe  the  lay  fee  of 
the  tenant m.  And  thereby  the  demandant  may  recover  lands  and 
tenements  belonging  to  the  church,  which  were  aliened  by  the 
predeceflbr ;  or  of  which  he  was  difleiled  ;  or  which  were  reco- 
vered againft  him  by  verdict,  confeffion,  or  default,  without 
praying  in  aid  of  the  patron  and  ordinary  ;  or  on  which  any  per- 
fon  has  intruded  fmce  the  predeceffor's  death  B.  But  fince  the  re- 
ftraining  ftatute  of  13  Eliz.  c.  10.  whereby  the  alienation  of  the 
predeceflbr,  or  a  recovery  fuffered  by  him  of  the  lands  of  the 
church,  is  declared  to  be  abfolutely  void,  this  remedy  is  of  very 
little  ufe,  unlefs  where  the  parfon  himfelf  has  been  deforced  for 
more  than  twenty  years0;  for  the  fucceflbr,  at  any  competent  time 
after  his  acceffion  to  the  benefice,  may  enter,  or  bring  an  eject- 
ment. 

*  Booth.  221.  »  F.  N.  B.48,  49. 

1  F.  N.  B.  48,  .  °  Booth.  221. 

»  Regiftr.  32. 
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CHAPTER    THE    SEVENTEENTH. 
OF  INJURIES  PROCEEDING  FROM,   OR  AFFECTING, 

THE     CROWN. 


HAVING  in  the  nine  preceding  chapters  confidered  the  in- 
juries, or  private  wrongs,  that  may  be  offered  by  one  fub- 
ject  to  another,  all  of  which  are  redreffed  by  the  command  and 
authority  of  the  king,  fignified  by  his  original  writs  returnable  in 
his  feveral  courts  of  juftice,  which  thence  derive  a  jurifdiction  of 
examining  and  determining  the  complaint ;  I  proceed  now  to  in- 
quire of  the  mode  of  redrefling  thofe  injuries  to  which  the  crown 
itfelf  is  a  party  :  which  injuries  are  either  where  the  crown  is  the 
aggrefTor,  and  which  therefore  cannot  without  a  folecifm  admit  of 
the  fame  kind  of  remedy  a ;  or  elfe  is  the  fufferer,  and  which  then 
are  ufually  remedied  by  peculiar  forms  of  procefs,  appropriated  to 
the  royal  prerogative.  In  treating  therefore  of  thefe,  we  will 
confider  firft,  the  manner  of  redrefling  thofe  wrongs  or  injuries 
which  a  fubject  may  fuffer  from  the  crown,  and  then  of  redrefling 
thofe  which  the  crown  may  receive  from  a  fubjedl. 

I.  TH  A  T  the  king  can  do  no  wrong,  is  a  neceflary  and  fun- 
damental principle  of  the  Englifh  constitution  :  meaning  only, 
as  has  formerly  been  obferved b,  that,  in  the  firft  place,  whatever 
may  be  amifs  in  the  conduct  of  public  affairs  is  not  chargeable 

a  Bro.  Abr.  t.  petition.  12.  t.  prerogative .  2.         b  Book  I.  ch.  7.  pag.  243 — 246. 
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perfonally  on  the  king  -,  nor  is  he,  but  his  minifters,  accountable 
for  it  to  the  people  :  and,  fecondly,  that  the  prerogative  of  the 
crown  extends  not  to  do  any  injury ;  for,  being  created  for  the 
benefit  of  the  people,  it  cannot  be  exerted  to  their  prejudice6. 
Whenever  therefore  it  happens,  that,  by  mifmformation  or  inad- 
vertence, the  crown  hath  been  induced  to  invade  the  private  rights 
of  any  of  it's  fubjects,  though  no  action  will  lie  againft  the  fo- 
vereign d,  (for  who  mall  command  the  king e  ?)  yet  the  law  hath 
furniflied  the  fubject  with  a  decent  and  refpectful  mode  of  re- 
moving that  invalion,  by  informing  the  king  of  the  true  (late  of 
the  matter  in  difpute :  and,  as  it  prefumes  that  to  know  of  an 
injury  and  to  redrcfs  it  are  infeparable  in  the  royal  breaft,  it  then 
iffues  as  of  courfe,  in  the  king's  own  name,  his  orders  to  his 
judges  to  do  juftice  to  the  party  aggrieved. 

THE  diftance  between  the  fovereign  and  his  fubjects  is  fuch, 
that  it  rarely  can  happen,  that  any  perfonal  injury  can  imme- 
diately and  directly  proceed  from  the  prince  to  any  private  man: 
and,  as  it  can  fo  feldom  happen,  the  law  in  decency  fuppofes  that 
it  never  will  or  can  happen  at  all ;  becaufe  it  feels  itfelf  incapable 
of  furnifhing  any  adequate  remedy,  without  infringing  the  dig- 
nity and  deftroying  the  fovereignty  of  the  royal  perfon,  by  fet- 
ting  up  fome  fuperior  power  with  authority  to  call  him  to  ac- 
count. The  inconveniency  therefore  of  a  mifchief  that  is  barely 
poffible,  is  (as  Mr  Locke  has  obferved f)  well  recompenfed  by  the 
peace  of  the  public  and  fecurity  of  the  government,  in  the  per- 
fon of  the  chief  magiftrate  being  fet  out  of  the  reach  of  coer- 
cion. But  injuries  to  the  rights  of  property  can  fcarcely  be  com- 
mitted by  the  crown  without  the  intervention  of  it's  officers ; 
for  whom  the  law  in  matters  of  right  entertains  no  refpect  or 
delicacy,  but  furniflies  various  methods  of  detecting  the  errors 
or  mifconducl:  of  thofe  agents,  by  whom  the  king  has  been  de- 
ceived, and  induced  to  do  a  temporary  injuftice. 


1  Plowd.  487.  c  Finch.  L.  83. 

*  Jenkins.  78.  f  on  Gov.  p.  2.  §.  zcj. 
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TH  E  common  law  methods  of  obtaining  pofleffion  or  reftitu- 
tion  from  the  crown,  of  either  real  or  perfonal  property,  are,  i.  By 
petition  de  droit,  or  petition  of  right,  which  is  faid  to  owe  it's 
original  to  king  Edward  the  firft  8.  2.  By  monjlram  de  droit,  ma- 
nifeftation  or  plea  of  right :  both  of  which  may  be  preferred  or 
profecuted  either  in  the  chancery  or  exchequer11.  The  former  is 
of  ufe,  where  the  king  is  in  full  pofTeflion  of  the  hereditaments 
or  chattels,  and  the  party  fuggefts  fuch  a  right  as  controverts  the 
title  of  the  crown,  grounded  on  fadts  dilclofed  in  the  petition 
itfelf ;  in  which  cafe  he  muft  be  careful  to  ftate  truly  the  whole 
title  of  the  crown,  otherwise  the  petition  mall  abate':  and  then, 
upon  this  anfwer  being  endorfed  or  underwritten  by  the  king, 
foit  droit  fait  al  partic  (let  right  be  done  to  the  party  J)  a  com- 
miffion  mall  iflue  to  inquire  of  the  truth  of  this  fuggeftion k : 
after  the  return  of  which,  the  king's  attorney  is  at  liberty  to 
plead  in  bar ;  and  the  merits  mall  be  determined  upon  ifTue  or 
demurrer,  as  in  fuits  between  fubjedt  and  fubject.  Thus,  if  a 
diffeifor  of  lands,  which  are  holden  of  the  crown,  dies  feifed 
without  any  heir,  whereby  the  king  is  prima  facie  intitled  to  the 
lands,  and  the  pofTeffion  is  cafl  on  him  either  by  inqueft  of  office, 
or  by  adt  of  law  without  any  office  found;  now  the  difleifee  mall 
have  remedy  by  petition  of  right,  fuggefting  the  title  of  the 
crown,  and  his  own  fuperior  right  before  the  difTeirm  made'.  But 
where  the  right  of  the  party,  as  well  as  the  right  of  the  crown, 
appears  upon  record,  there  the  party  mall  have  monjlrans  de  droit, 
which  is  putting  in  a  claim  of  right  grounded  on  fadls  already 
acknowleged  and  eftablifhed,  and  praying  the  judgment  of  the 
court,  whether  upon  thofe  fadls  the  king  or  the  fubjedl  hath  the 
right.  As  if,  in  the  cafe  before  fuppofed,  the  whole  fpecial  mat- 
ter is  found  by  an  inqueft  of  office,  (as  well  the  diffeifin,  as  the 
dying  without  any  heir)  the  party  grieved  fhall  have  monjlrans  de 
droit  at  the  common  law1".  But  as  this  feldom  happens,  and 

E  Bro.  Abr.  t.  fr:rcg,  2.  Fitzh.  Abr.  t.         '  State  Tr.  vii.  134. 
error.  8.  k  Skin.  608.    Raft.  Entr.  461. 

h  Skin.  609.  '  Bro.  Abr.  t.  petition.  20.    4  Rep.  58. 

i  Fuich.  1.256.  ra  4  Rep.  55.  the 
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the  remedy  by  petition  was  extremely  tedious  and  expenfive,  that 
by  monjlram  was  much  enlarged  and  rendered  almoft  univerial  by 
feveral  ftatutes,  particularly  36  Edw.  III.  c.  1 3.  and  2&  3  Edv/.VI. 
-c.  8.  which  alfo  allow  inquifkions  of  office  to  be  traverfed  or 
denied,  wherever  the  right  of  a  fubjecl:  is  concerned,  except  in 
a  very  few  cafes  n.  Thefe  proceedings  are  had  in  the  petty  bag 
office  in  the  court  of  chancery :  and,  if  upon  either  of  them  the 
right  be  determined  againfl  the  crown,  the  judgment  is,  quod 
manus  donrinl  regis  amoveantur  et  poffeffio  rejlltuatur  petenti,  Jal-vo 
jure  domlni  regis  °;  which  laft  claufe  is  always  added  to  judgments 
againft  the  king  p,  to  whom  no  laches  is  ever  imputed,  and  whofe 
right  is  never  defeated  by  any  limitation  or  length  of  time.  And 
by  fuch  judgment  the  crown  is  inftantly  out  of  pofleffionq;  fo  that 
there  needs  not  the  indecent  interpofition  of  his  own  officers  to 
transfer  the  feifin  from  the  king  to  the  party  aggrieved. 

II.  THE  methods  of  redreffing  fuch  injuries  as  the  crown 
may  receive  from  a  fubjecl,  are, 

i .  BY  fuch  ufual  common  law  actions,  as  are  confident  with 
the  royal  prerogative  and  dignity.  As  therefore  the  king,  by  rea- 
fon  of  his  legal  ubiquity,  cannot  be  difleifed  or  dif^Befled  of  any 
reil  property  which  is  once  vefted  in  him,  he  calRriaintain  no 
action  which  fuppofes  a  difpofleffion  of  the  plaintiff;  fuch  as  an 
affife  or  an  ejectment1 :  but  he  may  bring  a  quare  impedit*,  which 
always  fuppofes  the  complainant  to  be  feifed  or  pofTerTed  of  the 
advowfon :  and  he  may  profecute  this  writ,  as  well  as  every 
other,  as  well  in  the  king's  bench  as  the  common  pleas,  or  in 
whatever  court  he  pleafes.  So  too  he  may  bring  an  action  of 
trefpafs  for  taking  away  his  goods ;  but  not  for  breaking  his  clofe, 
or  any  other  injury  done  upon  his  foil  or  pofleffion c.  It  would 
be  equally  tedious  and  difficult,  to  run  through  every  minute 


a  Skin.  608. 

•  2  Inft.  695.    Raft.  Entr.  463. 
f  Finch.  L.  460. 

*  Ibid.  459. 

VOL.  III. 


r  liro.  Air.  t.  freroga!i-je.  89. 

'-  F.  N.  B.  32. 

'   Bro.  Abr.  t,  frerog.  130.    F.  N.  B.  90. 
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diftindlion  that  might  be  gleaned  from  our  antient  books  with 
regard  to  this  matter  j  nor  is  it  in  any  degree  neceffary,  as  much 
eafier  and  more  effectual  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  procefs,  as  are  peculiarly  confined  to  the 
crown. 

2.  SUCH  is  that  of  inquifition  or  inqueft  of  office :  which  is  an 
.enquiry  made  by  the  king's  officer,  his  fheriff,  coroner,  or  ef- 
cheator,  virtute  officii,  or  by  writ  to  them  lent  for  that  purpofe, 
or  by  commiffioners  fpecially  appointed,  concerning  any  matter 
that  intitles  the  king  to  the  pofieffion  of  lands  or  tenements, 
goods  or  chattels  u.  This  is  done  by  a  jury  of  no  determinate 
number  ;  being  either  twelve,  or  lefs,  or  more.  As,  to  enquire, 
whether  the  king's  tenant  for  life  died  feifed,  whereby  the  re- 
verfion  accrues  to  the  king  :  whether  A,  who  held  immediately 
of  the  crown,  died  without  heirs;  in  which  cafe  the  lands  belong 
to  the  king  by  efcheat :  whether  B  be  attainted  of  treafon ; 
whereby  his  eflate  is  forfeited  to  the  crown  :  whether  C  who 
has  purchafed  lands  be  an  alien  ;  which  is  another  caufe  of  for- 
feiture :  whether  D  be  an  idiot  a  nathitate  -,  and  therefore,  to- 
gether with  his  lands,  appertains  to  the  cuftody  of  the  king  : 
and  other  queftions  of  like  import,  concerning  both  the  circum- 
frances  of  the  tenant,  and  the  value  or  identity  of  the  lands. 
Thefe  inquefts  of  office  were  more  frequently  in  practice  than  at 
prefent,  during  the  continuance  of  the  military  tenures  amongft 
us  :  when,  upon  the  death  of  every  one  of  the  king's  tenants, 
an  inqueft  of  office  was  held,  called  an  inqnifitio  poft  mortem,  to 
enquire  of  what  lands  he  died  feifed,  who  was  his  heir,  and  of 
what  age,  in  order  to  intitle  the  king  to  his  marriage,  wardfhip, 
relief,  prlmer-feijin,  or  other  advantages,  as  the  circumftances  of 
the  cafe  might  turn  out,  To  fuperintend  and.  regulate  thefe  en- 
quiries the  court  of  wards  and  liveries  was  inftituted  by  ftatute 
32  Hen.  VIII.  c.  46.  which  was  abolifhed  at  the  restoration  of 
king  Charles  the  fecond,  together  with  the  oppreffive  tenures 
upon  which  it  was  founded. 

"  Finch.  L.  323,4,5. 
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WIT  H  regard  to  other  matters,  the  inquefts  of  office  ftill  re- 
main in  force,  and  are  taken  upon  proper  occaiions ;  being  ex- 
tended not  only  to  lands,  but  alfo  to  goods  and  chattels  perlbnal, 
as  in  the  cafe  of  wreck,  treafure-trove,  and  the  like  ;  and  efpe- 
cially  as  to  forfeitures  for  offences.  For  every  jury  which 
tries  a  man  for  treafon  or  felony,  every  coroner's  inqueft  that  fits 
upon  a  felo  de  fe,  or  one  killed  by  chancemedley,  is,  not  only 
with  regard  to  chattels,  but  alfo  as  to  real  interefts,  in  all  re- 
fpects  an  inqueft  of  office  :  and  if  they  find  the  treafon  or  felo- 
ny, or  even  the  flight  of  the  party  accufed  (though  innocent)  the 
king  is  thereupon,  by  virtue  of  this  office  found,  intitled  to  have 
his  forfeitures  ;  and  alfo  in  the  cafe  of  chancemedley,  he  or  his 
grantees  are  entitled  to  fuch  things,  by  way  of  deodand,  as  have 
moved  to  the  death  of  the  party. 

THESE  inquefts  of  office  were  devifed  by  law,  as  an  authentic 
means  to  give  the  king  his  right  by  folemn  matter  of  record  ; 
without  which  he  in  general  can  neither  take,  nor  part  from,  any 
thing  w.  For  it  is  a  part  of  the  liberties  of  England,  and  greatly  for 
the  fafety  of  the  fubjecl,  that  the  king  may  not  enter  upon  or  feife 
any  man's  poffeffions  upon  bare  furmifes  without  the  intervention 
of  a  jury  *.  It  is  however  particularly  enacted  by  the  ftatute 
33  Hen. VIII.  c.  20.  that,  in  cafe  of  attainder  for  high  treafon, 
the  king  mall  have  the  forfeiture  inftantly,  without  any  inquifi- 
tion  of  office.  And,  as  the  king  hath  no  title  at  all  to  any  pro- 
perty of  this  fort  before  office  found,  therefore  by  the  ftatute 
1 8  Hen. VI.  c.  6.  it  was  enacted,  that  all  letters  patent  or  grants 
of  lands  and  tenements  before  office  found,  or  returned  into  the 
exchequer,  fliall  be  void.  And,  by  the  bill  of  rights  at  the  re- 
volution, i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  all  grants 
and  promifes  of  fines  and  forfeitures  of  particular  perfons  before 
conviction  ( which  is  here  the  inqueft  of  office )  are  illegal  and 
void  ;  which  indeed  was  the  law  of  the  land  in  the  reign  of 
Edward  the  third  y. 

w  Finch.  L.8z.  y   2lnft.48. 

*  Gilb.  hift.  exch.  132.    Hob.  347.  Ii    2  W I  T  H 
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WITH  regard  to  real  property,  if  an  office  be  found  for  the 
king,  it  puts  him  in  immediate  pofleffion,  without  the  trouble  of 
a  formal  entry,  provided  a  fubjecT:  in  the  like  cafe  would  have 
had  a  right  to  enter ;  and  the  king  mall  receive  all  the  mefne  or 
intermediate  profits  from  the  time  that  his  title  accrued  z.  As 
on  the  other  hand,  by  the  articuH  fnper  cartas*,  if  the  king's 
efcheator  or  fheriff  feife  lands  into  the  king's  hand  without  caufe, 
upon  taking  them  out  of  the  king's  hand  again,  the  party  mail 
have  the  mefne  profits  reftored  to  him. 

I  N  order  to  avoid  the  pofieflion  of  the  crown,  acquired  by  the 
finding  of  fuch  office,  the  fubjeft  may  not  only  have  his  petition 
of  right,  which  difclofes  new  fadls  not  found  by  the  office,  and 
his  monftrans  de  droit,  which  relies  on  the  facts  as  found ;  but 
alfo  he  may  (for  the  moft  part)  traverfe  or  deny  the  matter  of 
fadt  itfelf,  and  put  it  in  a  courfe  of  trial  by  the  common  law  pro- 
cefs  of  the  court  of  chancery :  yet  ftill,  in  fome  fpecial  cafes, 
he  hath  no  remedy  left  but  a  mere  petition  of  right b.  Thefe 
fraverfes,  as  well  as  the  monjlrans  de  droit,  were  greatly  enlarged 
and  regulated  for  the  benefit  of  the  fubject,  by  the  flatutes  be- 
fore-mentioned, and  others  c.  And  in  the  traverfes  thus  given 
by  ftatute,  which  came  in  the  place  of  the  old  petition  of  right, 
the  party  traverfing  is  confidered  as  the  plaintirTd;  and  mufl  there- 
fore make  out  his  own  title,  as  well  as  impeach  that  of  the  crown, 
and  then  mall  have  judgment  quod  manus  domini  regis  amovean- 
tur,  &c. 


o 


3.  WHERE  the  crown  hath  unadvifedly  granted  any  thing 
by  letters  patent,  which  ought  not  to  be  granted  e,  or  where  the 
patentee  hath  done  an  a£t  that  amounts  to  a  forfeiture  of  the 

1  Finch.  1.325,326.  c  Stat.  34Edw.lII.  c.  13.    36Edw.  III. 

a  aSEdw.  I.  It.  3.  e.  19.  c.  13.    2  &  3  Edw.  VI.  c.  8. 

w  Finch.  L.  324.  d  Law  of  nifi  prius.  202. 

e  See  book  II.  ch.  21. 
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grant f,  the  remedy  to  repeal  the  patent  is  by  writ  of  fcire  facias 
in  chancery z.  This  may  be  brought  either  on  the  part  of  die- 
king,  in  order  to  refume  the  thing  granted ;  or,  if  the  grant  be 
injurious  to  a  fubjed:,  the  king  is  bound  of  right  to  permit  him 
(upon  his  petition)  to  ufe  his  royal  name  for  repealing  the  patent 
in  a  fcire  facias  h.  And  ib  alfo,  if,  upon  office  untruly  found  for 
the  king,  he  grants  the  land  over  to  another,  he  who  is  grieved 
thereby,  and  traverfes  the  office  itfelf,  is  intitled  before  iflue 
joined  to  a  fcire  facias  againft  the  patentee,  in  order  to  avoid  the 
grant1. 

4.  A  N  information  on  behalf  of  the  crown,  filed  in  the  ex- 
chequer by  the  king's  attorney  general,  is  a  method  of  fuit  for 
recovering  money  or  other  chattels,  or  for  obtaining  latisfadtion 
in  damages  for  any  perfonal  wrong  k  committed  in  the  lands  or 
other  pofleffions  of  the  crown.  It  differs  from  an  information 
filed  in  the  court  of  king's  bench,  of  which  we  mail  treat  in  the 
next  book ;  in  that  this  is  inftituted  to  redrefs  a  private  wrong, 
by  which  the  property  of  the  crown  is  affedted,  that  is  calcula- 
ted to  punifh  fome  public  wrong,  or  heinous  mifdemefnor  in  the 
defendant.  It  is  grounded  on  no  writ  under  feal,  but  merely  on 
the  intimation  of  the  king's  officer  the  attorney  general,  who 
"  gives  the  court  to  underftand  and  be  informed  of"  the  matter 
in  queftion ;  upon  which  the  party  is  put  to  anfwer,  and  trial 
is  had,  as  in  fuits  between  fubjed:  and  fubjed:.  The  moft  ufual 
informations  are  thofe  of  intrnjion  and  debt:  intrujion,  for  any 
trefpafs  committed  on  the  lands  of  the  crown ',  as  by  entering 
thereon  without  title,  holding  over  after  a  leafe  is  determined, 
taking  the  profits,  cutting  down  timber,  or  the  like  j  and  debt, 
upon  any  contract  for  monies  due  to  the  king,  or  for  any  forfei- 
ture due  to  the  crown  upon  the  breach  of  a  penal  ftatute.  This 
is  moft  commonly  ufed  to  recover  forfeitures  occafioned  by  tranf- 
greffing  thofe  laws,  which  are  enafted  for  the  eftablifhment  and 

f  Dyer.  198.  '  Bro.  Abr,  t,  fcire  facias.  69.  185. 

83  Lev.  220.    4lnft.  88.  k  Moor.  375. 

h  aVentr.344.  *  Cro.  Jac.  212.    i  Leon. 48.    Savil.  49. 
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fupport  of  the  revenue  :  others,  which  regard  mere  matters  of 
police  and  public  convenience,  being  ufually  left  to  be  inforced 
by  common  informers,  in  the  qiti  tarn  informations  or  actions, 
of  which  we  have  formerly  fpoken  m.  But  after  the  attorney 
general  has  informed  upon  the  breach  of  a  penal  law,  no  other 
information  can  be  received  n.  There  is  alfo  an  information  in 
rem,  when  any  goods  are  fuppofed  to  become  the  property  of  the 
crown,  and  no  man  appears  to  claim  them,  or  to  difpute  the 
title  of  the  king.  As  antiently  in  the  cafe  of  treafure-trove, 
wrecks,  waifs,  and  eftrays,  feifed  by  the  king's  officer  for  his  ufe. 
Upon  fuch  feifure  an  information  was  ufually  filed  in  the  king's 
exchequer,  and  thereupon  a  proclamation  was  made  for  the 
owner  (if  any)  to  come  in  and  claim  the  effects  ;  and  at  the  fame 
time  there  iflued  a  commiffion  of  appraifement  to  value  the  goods 
in  the  officer's  hands  :  after  the  return  of  which,  and  a  fecond 
proclamation  had,  if  no  claimant  appeared,  the  goods  were  fup- 
pofed derelict,  and  condemned  to  the  ufe  of  the  crown  °.  And 
when,  in  later  times,  forfeitures  of  the  goods  themfelves,  as 
well  as  perfonal  penalties  on  the  parties,  were  inflicted  by  act 
of  parliament  for  tranfgreffions  againft  the  laws  of  the  cuftoms 
and  excife,  the  fame  procefs  was  adopted  in  order  to  fecure  fuch 
forfeited  goods  for  the  public  ufe,  though  the  offender  hirnfelf 
had  efcaped  the  reach  of  juftice. 

5.  A  WRIT  of  quo  ivarranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  againft  him  who  claims  or  ufurps  any  office, 
franchife,  or  liberty,  to  inquire  by  what  authority  he  lupports 
his  claim,  in  order  to  determine  the  right  p.  It  lies  alfo  in  cafe 
of  non-ufer  or  long  neglect  of  a  franchife,  or  mif-ufer  or  abufe 
of  it ;  being  a  writ  commanding  the  defendant  to  mew  by  what 
warrant  he  exercifes  fuch  a  franchife,  having  never  had  any  grant 
of  it,  or  having  forfeited  it  by  neglect  or  abufe.  This  w.as  ori- 
ginally returnable  before  the  king's  juftices  at  Weftminfterq;  but 

"'  See  pag.  160.  p  Finch.  L.  322.     2  Inft.  282. 

•  Hardr.  20 1.  s  Old  Nat.  Brcv.  fol.  107.  edit.  1534. 

0  Gilb.  hift.  of  exch.  ch.  13. 
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afterwards  only  before  the  juftices  in  eyre,  by  virtue  of  the  fta- 
tutes  of  quo  nvarranto,  6  Edw.  I.  c.  i.  and  18  Edw.  I.  ft.  2. r 
but  fince  thofe  juftices  have  given  place  to  the  king's  temporary 
commiflioners  of  aflife,  the  judges  on  the  feveral  circuits,  this 
branch  of  the  ftatutes  hath  loft  it's  effect s ;  and  writs  of  quo 
warranto  (if  brought  at  all)  muft  now  be  profecuted  and  deter- 
mined before  the  king's  juftices  at  Weftminfter.  And  in  cafe  of 
judgment  for  the  defendant,  he  mall  have  an  allowance  of  his 
franchife ;  but  in  cafe  of  judgment  for  the  king,  for  that  the 
party  is  intitled  to  no  fuch  franchife,  or  hath  difufed  or  abufed 
it,  the  franchife  is  either  feifed  into  the  king's  hands,  to  be  granted 
out  again  to  whomever  he  (hall  pleafe  j  or,  if  it  be  not  fuch  a 
franchife  as  may  fubfift  in  the  hands  of  the  crown,  there  is 
merely  judgment  of  oi/Jier,  to  turn  out  the  party  who  ufurped  it1. 

THE  judgment  on  a  writ  of  quo  warrant/)  (being  in  the  na- 
ture of  a  writ  of  right )  is  final  and  conclufi  ve  even  againft  the 
crown u.  Which,  together  with  the  length  of  it's  procefs,  probably 
occafioned  that  difufe  into  which  it  is  now  fallen,  and  introduced 
a  more  modern  method  of  profecution,  by  information  filed  in 
the  court  of  king's  bench  by  the  attorney  general,  in  the  nature 
of  a  writ  of  quo  warranto ;  wherein  the  procefs  is  fpeedier,  and 
the  judgment  not  quite  fo  decifive.  This  is  properly  a  criminal 
method  of  profecution,  as  well  to  punifh  the  ufurper  by  a  fine 
for  the  ufurpation  of  the  franchife,  as  to  ouft  him,  or  feife  it 
for  the  crown:  but  hath  long  been  applied  to  the  mere  purpofes 
of  trying  the  civil  right,  feifing  the  franchife,  or  oufting  the 
wrongful  polTeflbr ;  the  fine  being  nominal  only. 

DURING  the  violent  proceedings  that  took  place  in  the  latter 
end  of  the  reign  of  king  Charles  the  fecond,  it  was  among  other 
things  thought  expedient  to  new-model  moft  of  the  corporation 
towns  in  the  kingdom  ;  for  which  purpofe  many  of  thole  bodies 

1  2  Inft.  498.    Raft.  Entr.  540.  '  Cro.  Jac.  259.     i  Show.  280. 

s  2  Inft.  498.  "  i  Sid.  86.    2  Show.  47.    i2Mod.225. 
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were  perfuaded  to  furrender  their  charters,  and  informations  in 
the  nature  of  quo  ivarranto  were  brought  again  ft  others,  upon  a 
fuppofed,  or  frequently  a  real,  forfeiture  of  their  franchifes  by 
neglect  or  abufe  of  them.  And  the  confequence  was,  that  the 
liberties  of  mofl  of  them  were  feifed  into  the  hands  of  the  king, 
who  granted  them  frelh  charters  with  fuch  alterations  as  were 
thought  expedient ;  and  during  their  ftate  of  anarchy  the  crown 
named  all  their  magistrates.  This  exertion  of  power,  though 
perhaps  in  fummo  jure  it  was  for  the  moft  part  ftrictly  legal,  gave 
a  great  and  juft  alarm  ;  the  new-modelling  of  all  corporations 
being  a  very  large  ftride  towards  eftabliming  arbitrary  power : 
and  therefore  it  was  thought  necefTary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  leaft  fo  far  as  regarded  the 
metropolis,  by  ftatute  2  W.  &  M.  c.  8.  which  enacts,  that  the 
franchifes  of  the  city  of  London  mall  never  be  forfeited  again 
for  any  caufe  whatlbever. 

TH  i  s  proceeding  is  however  now  applied  to  the  decifion  of 
corporation  difputes  between  party  and  party,  without  any  inter- 
vention of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann.  c.  20. 
which  permits  an  information  in  nature  of  quo  warranto  to  be 
brought  with  leave  of  the  court,  at  the  relation  of  any  perfon 
dcfiring  to  profecute  the  fame,  (who  is  then  ftiled  the  relator] 
againft  any  perfon  ufurping,  intruding  into,  or  unlawfully  hold- 
ing any  franchife  or  office  in  any  city,  borough,  or  town  corpo- 
rate ;  provides  for  it's  fpeedy  determination  ;  and  directs  that,  if 
the  defendant  be  convicted,  judgment  of  oufter  as  well  as  a  fine 
may  be  given  againft  him,  and  that  the  relator  (hall  pay  or  re- 
ceive cofts  according  to  the  event  of  the  fuit. 

6.  THE  writ  of  mandamus™  is  alfo  made  by  the  fame  ftatute 
9  Ann.  c.  20.  a  moft  full  and  effectual  remedy,  in  the  firft  place 
for  refufal  of  admiffion  where  a  perfon  is  intitled  to  an  office  or 
place  in  any  fuch  corporation ;  and,  fecondly,  for  wrongful  re- 
moval, when  a  perfon  is  legally  poffefled.  Thefe  are  injuries, 

w  See  pag.  1 10. 
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for  which  though  redrefs  for  the  party  interefted  may  be  had  by 
afiife,  or  other  means,  yet  as  the  franchifes  concern  the  public,  and 
may  affect  the  administration  of  juitice,  this  prerogative  writ  alfo 
iflues  from  the  court  of  king's  bench,  commanding,  upon  good 
caufe  {hewn  to  the  court,  the  party  complaining  to  be  admitted 
or  reftored  to  his  office.  And  the  ftatute  requires,  that  a  return 
be  immediately  made  to  the  firft  writ  of  mandamus ;  which  re- 
turn may  be  pleaded  to  or  traverled  by  the  profecutor,  and  his 
antagonift  may  reply,  take  ifTue,  or  demur,  and  the  fame  pro- 
ceedings may  be  had  as  if  an  action  on  the  cafe  had  been  brought 
for  making  a  falfe  return  ;  and,  after  judgment  obtained  for  the 
profecutor,  he  mall  have  a  peremptory  writ  of  mandamus  to  com- 
pel his  admiffion  or  restitution;  which  latter  (in  cafe  of  an  ac- 
tion) is  effected  by  a  writ  of  restitution  x.  So  that  now  the  writ 
of  mandamus,  in  cafes  within  this  Statute,  is  in  the  nature  of  an 
action,  and  a  writ  of  error  may  be  had  thereon y. 

TH  i  s  writ  of  mandamus  may  alfo  be  iffued,  in  purfuance  of 
the  flatute  1 1  Geo.  I.  c.  4.  in  cafe  within  the  regular  time  no 
election  mail  be  made  of  the  mayor  or  other  chief  officer  of  any 
city,  borough,  or  town  corporate,  or  (being  made)  it  mall  after- 
wards become  void;  to  require  the  electors  to  proceed  to  election, 
and  proper  courts  to  be  held  for  admitting  and  fwearing  in  the 
magistrates  fo  refpectively  chofen. 

WE  have  now  gone  through  the  whole  circle  of  civil  injuries, 
and  the  redrefs  which  the  laws  of  England  have  anxioufly  pro- 
vided for  each.  In  which  the  Student  cannot  but  obferve,  that 
the  main  difficulty  which  attends  their  difcuffion  arifes  from 
their  great  variety,  which  is  apt  at  our  firfl  acquaintance  to  breed 
a  confufion  of  ideas,  and  a  kind  of  distraction  in  the  memory  : 
a  difficulty  not  a  little  increafed  by  the  very  immethodical  ar- 
rangement, too  juStly  complained  of  in  our  antient  writers  ; 
but  which  will  infeniibly  wear  away  when  they  come  to  be  re- 

*  1 1  Rep.  79.  y  j  p.  Wms.  351. 
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confidered,  and  we  are  a  little  familiarized  to  thofe  terms  of  art 
in  which  the  language   of  our   anceftors   has   obfcured   them. 
Terms  of  art  there  will  unavoidably  be  in  all  faiences  j   the  eafy 
conception  and  thorough   comprehenfion   of  which   muft   de- 
pend upon  frequent  ufe  :  and  the  more  fubdivided  any  branch  of 
fcience  is,  the  more  terms  muft  be  ufed  to  exprefs  the  nature  of 
thefe  feveral  fubdivifions,  and  mark  out  with  fufficient  precifion 
the  ideas  they  are   meant  to  convey.    This  difficulty  therefore, 
however  great  it  may  appear  at  firft  view,  will  fhrink  to  nothing 
upon  a  nearer  approach  ;  and  be  rather  advantageous  than  of  any 
diiTervice,  by  imprinting  a  clear  and  diftinct  notion  of  the  nature 
of  thefe  feveral  remedies.    And,  fuch  as  it  is,  it  arifes  princi- 
pally from  the  excellence  of  our  Englifh  laws;  which  adapt  their 
redrcfs  exactly  to  the  circumftances  of  the  injury,  and  do  not 
furnilh  one  and  the  fame  action  for  different  wrongs,  which  are 
impoffible  to  be  brought  within  one  and  the  fame  defcription  : 
whereby  every  man  knows  what  fatisfaction  he  is  entitled  to  ex- 
pect from  the  courts  of  juftice,  and  as  little  as  poffible  is  left  in 
the  breaft  of  the  judges,  whom  the  law  appoints  to  adminifter, 
and  not  to  prefcribe  the  remedy.    And  I  may  venture  to  affirm, 
that  there  is  hardly  a  poffible  injury,  that  can  be  offered  either  to 
the  perfon  or  property  of  another,  for  which  the  party  injured 
may  not  find  a  remedial  writ,  conceived  in  fuch  terms  as  are  pro- 
perly adapted  to  his  own  particular  grievance. 

IN  the  feveral  perfonal  actions  which  we  have  curforily  ex- 
plained, as  debt,  trefpafs,  detinue,  action  on  the  cafe,  and  the 
like,  it  is  eafy  to  obferve  how  plain,  perfpicuous,  and  fimple  the 
remedy  is,  as  chalked  out  by  the  antient  common  law.  In  real 
actions  for  the  recovery  of  landed  and  other  permanent  property, 
as  the  right  is  more  intricate,  the  feodal  or  rather  Norman  re- 
medy by  real  actions  is  fomewhat  more  complex  and  difficult, 
and  attended  with  fome  delays.  And  fince,  in  order  to  obviate 
thofe  difficulties,  and  retrench  thofe  delays,  we  have  permitted 
the  rights  of  real  property  to  be  drawn  into  queftion  in  mixed 
or  perfonal  fuits,  we  are  (it  muft  be  owned)  obliged  to  have  re- 
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courfe  to  fuch  arbitrary  fictions  and  expedients,  that  unlefs  we 
had  developed  their  principles,  and  traced  out  their  progrefs 
and  hiftory,  our  prefent  fyftem  of  remedial  jurifprudence  (in 
refpect  of  landed  property)  would  appear  the  moft  intricate 
and  unnatural,  that  ever  was  adopted  by  a  free  and  enlightened 
people. 

BUT  this  intricacy  of  our  legal  procefs  will  be  found,  when 
attentively  confidered,  to  be  one  of  thofe  troublefome,  but  not 
dangerous,  evils  which  have  their  root  in  the  frame  of  our  confti- 
tution,  and  which  therefore  can  never  be  cured,  without  hazard- 
ing every  thing  that  is  dear  to  us.  In  abfolute  governments,  when 
new  arrangements  of  property  and  a  gradual  change  of  manners 
have  destroyed  the  original  ideas,  on  which  the  laws  were  devifed 
and  eftabliflied,  the  prince  by  his  edict  may  promulge  a  new 
code,  more  fuited  to  the  prefent  emergencies.  But  when  laws 
are  to  be  framed  by  popular  afTemblies,  even  of  the  reprefenta- 
tive  kind,  it  is  too  Herculean  a  tafk  to  begin  the  work  of  legif- 
lation  afrefh,  and  extract  a  new  fyftem  from  the  difcordant  opi- 
nions of  more  than  five  hundred  counfellors.  A  fingle  legiflator 
or  an  enterprizing  fovereign,  a  Solon  or  Lycurgus,  a  Juftinian  or 
a  Frederick,  may  at  any  time  form  a  concife,  and  perhaps  an 
uniform,  plan  of  juftice  ;  and  evil  betide  that  prefumptuous  fub- 
ject  who  queftions  it's  wifdom  or  utility.  But  who,  that  is  ac- 
quainted with  the  difficulty  of  new-modelling  any  branch  of  our 
flatute  laws  (though  relating  but  to  roads  or  to  parim-fettlements) 
will  conceive  it  ever  feafible  to  alter  any  fundamental  point  of  the 
common  law,  with  all  it's  appendages  and  confequents,  and  fet 
up  another  rule  in  it's  ftead  ?  When  therefore,  by  the  gradual  in- 
fluence of  foreign  trade  and  domeftic  tranquillity,  the  fpirit  of  our 
military  tenures  began  to  decay,  and  at  length  the  whole  ftruc- 
ture  was  removed,  the  judges  quickly  perceived  that  the  forms 
and  delays  of  the  old  feodal  actions,  (guarded  with  their  feveral 
outworks  of  eflbins,  vouchers,  aid-prayers,  and  a  hundred  other 
formidable  intrenchments)  were  ill  fuited  to  that  more  fimple 
and  commercial  mode  of  property  which  Succeeded  the  former, 
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and  required  a  more  fpeedy  decifion  of  right,  to  facilitate  ex- 
change and  alienation.     Yet  they  wifely  avoided  foliciting  any 
great  legislative  revolution  in  the  old  eftablifhed  forms,  which 
might  have  been  productive  of  confequences  more  numerous  and 
extenfive  than  the  moft  penetrating  genius  could  forefee;  but  left 
them  as  they  were,  to  languifh  in  obfcurity  and  oblivion,  and  en- 
deavoured by  a  feries  of  minute  contrivances  to  accommodate  fuch 
perfonal  actions,  as  were  then  in  ufe,  to  all  the  moft  ufeful  purpo- 
fes  of  remedial  juflice  :    and  where,  through  the  dread  of  inno- 
vation, they  hefitated  at  going  fo  far  as  perhaps  their  good  ferife 
would  have  prompted  them,  they  left  an  opening  for  the  more 
liberal  and  enterprizing  judges,  who  have  fate  in  our  courts  of 
equity,  to  mew  them  their  error  by  fupplying  the  omiflions  of 
the  courts  of  law.     And,  fince  the  new  expedients  have  been 
refined  by  the  practice  of  more  than  a  century,  and  are  fufficiently 
known  and  underftood,  they  :n  general  anfwer  the  purpofe  of 
doing  fpeedy  and  fubftantial  juftice,  much  better  than  could  now 
be  effected  by  any  great  fundamental  alterations.     The  only  dif- 
ficulty that  attends  them  arifes  from  their  fictions  and  circuities, 
but,  when  once  we  have  difcovered  the  proper  clew,  that  laby- 
rinth is  eafily  pervaded.  We  inherit  an  old  Gothic  caftle,  erected 
in  the  days  of  chivalry,  but  fitted  up  for  a  modern  inhabitant. 
The  moated  ramparts,   the  embattled  towers,  and  the  trophied 
halls,  are   magnificent  and  venerable,  but  ufelefs.     The  inferior 
apartments,  now  converted  into  rooms  of  convenience,  are  chear- 
ful  and  commodious,  though  their  approaches  are  winding  and 
difficult. 

IN  this  part  of  our  difqoifitions  I  however  thought  it  my  duty 
to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of  thefe  real 
actions,  as  well  as  of  perfonal  remedies.  And  this  not  only  be- 
caufe  they  are  Hill  in  force,  ftill  the  law  of  the  land,  though 
obfolete  and  difufed  j  and  may  perhaps,  in  their  turn,  be  herer 
after  with  fome  neceffary  corrections  called  out  again  into  c-onv- 
.mon  ufe;  but  alfo  becaufe,  as  a  fenfible  writer  has  well  obfervedz, 

*  Hawk.  Abr.    Co.  Lilt  pref. 
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'«  whoever  confiders  how  great  a  coherence  there  is  between  the 
"  feveral  parts  of  the  law,  and  how  much  the  reafon  of  one 
"  cafe  opens  and  depends  upon  that  of  another,  will  I  prefume 
*'  be  far  from  thinking  any  of  the  old  learning  ufelefs,  which 
"  will  fo  much  conduce  to  the  perfect  understanding  of  the  mo- 
"  dern."  And  betides  I  mould  have  done  great  injuflice  to  the 
founders  of  our  legal  conftitution,  had  I  led  the  ftudent  to  ima- 
gine, that  the  remedial  inftruments  of  our  law  were  originally 
contrived  in  fo  complicated  a  form,  as  we  now  prefent  them  to 
his  view  :  had  I,  for  inflance,  intirely  pafled  over  the  direct  and 
obvious  remedies  by  affifes  and  writs  of  entry,  and  only  laid  be- 
fore him  the  modern  method  of  profecuting  a  writ  of  ejectment,. 
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CHAPTER    THE    EIGHTEENTH. 
OF  THE  PURSUIT  OF  REMEDIES  BY  ACTION; 

AND,     FIRST,    OF    THE    ORIGINAL    WRIT. 


HAVIN  G,  under  the  head  of  rcdrefs  by  fult  in  courts,  pointed 
out  in  the  preceding  pages,  in  the  firft  place,  the  nature 
and  fevcral  fpecies  of  courts  of  juftice,  wherein  remedies  are  ad- 
miniftred  for  all  forts  of  private  wrongs ;  and,  in  the  fecond 
place,  {hewn  to  which  of  thefe  courts  in  particular  application 
mufl:  be  made  for  redrefs,  according  to  the  distinction  of  inju- 
ries, or,  in  other  words,  what  wrongs  are  cognizable  by  one  court, 
and  what  by  another;  I  proceeded,  under  the  title  of  injuries 
cognizable  by  the  courts  of  common  laio,  to  define  and  explain  the 
fpecifical  remedies  by  action,  provided  for  every  poffible  degree 
of  wrong  or  injury  j  as  well  fuch  remedies  as  are  dormant  and 
out  of  ufe,  as  thofe  which  are  in  every  day's  practice,  appre- 
hending that  the  reafon  of  the  one  could  never  be  clearly  com- 
prehended, without  fome  acquaintance  with  the  other  :  and,  I 
am  now,  in  the  laft  place,  to  examine  the  manner  in  which  thefe 
feveral  remedies  are  purjued  and  applied,  by  action  in  the  courts 
of  common  law  ;  to  which  I  mail  afterwards  fubjoin  a  brief  ac- 
count of  the  proceedings  in  courts  of  equity. 

IN 
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IN  treating  of  remedies  by  action  at  common  law,  I  {hall 
confine  myfelf  to  the  modern  method  of  practice  in  our  courts  of 
judicature.  For,  though  I  thought  it  neceffary  to  throw  out  a 
few  obfervations  on  the  nature  of  real  actions,  however  at  pre- 
fent  difufed,  in  order  to  demonftrate  the  coherence  and  unifor- 
mity of  our  legal  con  dilution,  and  that  there  was  no  injury  fo 
obftinate  and  inveterate,  but  which  might  in  the  end  be  eradi- 
cated by  fome  or  other  of  thofe  remedial  writs ;  yet  it  would  be 
too  irkfome  a  tafk  to  perplex  both  my  readers  and  myfelf  with 
explaining  all  the  rules  of  proceeding  in  thefe  obfolete  actions ; 
which  are  frequently  mere  pofitive  eftablimments,  the  forma  et 
figura  judicii,  and  conduce  very  little  to  illuftrate  the  reafon  and 
fundamental  grounds  of  the  law.  Wherever  I  apprehend  they 
may  at  all  conduce  to  this  end,  I  mall  endeavour  to  hint  at  them 
incidentally. 

WHAT  therefore  the  ftudent  may  expect  in  this  and  the  fuc- 
ceeding  chapters,  is  an  account  of  the  method  of  proceeding  in 
and  profecuting  a  fuit  upon  any  of  the  perfonal  writs  we  have 
before  fpoken  of,  in  the  court  of  common  pleas  at  Weflminfler  ', 
that  being  the  court  originally  conftituted  for  the  profecution  of 
all  civil  actions.  It  is  true  that  the  courts  of  king's  bench  and 
exchequer,  in  order,  without  intrenching  upon  antient  forms,  to 
extend  their  remedial  influence  to  the  neceffities  of  modern  times, 
have  now  obtained  a  concurrent  jurifdiction  and  cognizance  of 
civil  fuits  :  but,  as  caufes  are  therein  conducted  by  much  the 
fame  advocates  and  attorneys,  and  the  feveral  courts  and  their 
judges  have  an  entire  communication  with  each  other,  the  me- 
thods and  forms  of  proceeding  are  in  all  material  refpects  the 
fame  in  all  of  them.  So  that,  in  giving  an  abftract  or  hiflory a 
of  the  progrefs  of  a  fuit  through  the  court  of  common  pleas,  we 

*  In  deducing  this  hiitory  the  fludent  from  experience  and  attendance  on  the 
mud  not  expeft  authorities  to  be  conAantly  courts.  The  compiler  mult  therefore  be 
cited  ;  as  practical  knowlcge  is  not  fo  much  frequently  obliged  to  rely  upon  his  own 
to  be  Learned  from  any  books  of  law,  as  obfervatio-ns ;  which  in  gerreral  he  hath  been 

ftudiou* 
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ihall  at  the  fame  time  give  a  general  account  of  the  proceedings 
of  the  other  two  courts ;  taking  notice  however  of  any  confider- 
able  difference  in  the  local  practice  of  each.  And  the  fame  ab- 
{tract  will  moreover  afford  us  fome  general  idea  of  the  conduct 
of  a  caufe  in  the  inferior  courts  of  common  law,  thofe  in  cities 
and  boroughs,  or  in  the  court-baron,  or  hundred,  or  county  court: 
all  which  conform  (as  near  as  may  be)  to  the  example  of  the 
fuperior  tribunals,  to  which  their  caufes  may  probably  be,  in 
fome  ftage  or  other,  removed. 

THE  moft  natural  and  perfpicuous  way  of  confidering  the  fub- 
ject  before  us,  will  be  (I  apprehend)  to  purfue  it  in  the  order  and 
method  wherein  the  proceedings  themfelves  follow  each  other; 
rather  than  to  diftract  and  fubdivide  it  by  any  more  logical  ana- 
lyfis.  The  general  therefore  and  orderly  parts  of  a  fuit  are  thefe; 
i .  The  original  writ :  2.  The  procefs  :  3.  The  pleadings  :  4.  The 
iffue  or  demurrer  :  5.  The  trial  :  6.  The  judgment,  and  it's 
incidents  :  7.  The  proceedings  in  nature  of  appeals  :  8.  The 
execution. 

FIRST,  then,  of  the  original,  or  original  writ ;  which  is  the 
beginning  or  foundation  of  the  fuit.  When  a  perfon  hath  recei- 
ved an  injury,  and  thinks  it  worth  his  while  to  demand  a  fatis- 
faction  for  it,  he  is  to  confider  with  himfelf,  or  take  advice,  what 
redrefs  the  law  has  given  for  that  injury  ;  and  thereupon  is  to 

ftudious  to  avoid,  where  thofe  of  any  other  are  called,  are  all  pretty  much  on  a  level,  in 
might  be  bad.  To  accompany  and  illuftrate  point  of  compofition  and  folid  inftrucftion  ; 
thefe  remarks,  fuch  gentlemen  as  are  de-  fo  that  that  which  bears  the  lateft  edition 
figned  for  the  profeilion  will  find  it  necef-  is  ufually  the  beft.  But  Gilbert's  hiftcry  and 
fary  to  perufe  the  books  of  en'.ries,  antient  practice  of  the  court  of  common  f/fai  is  a  book 
and  modern  ;  which  are  tranfcripts  of  pro-  of  a  very  different  ftamp  :  and  though  (like 
ceedings  that  have  been  had  in  feme  par-  the  reft  of  his  pofthumous  works)  it  has  fuf- 
ticular  aflions.  A  book  or  two  of  techni-  fered  moft  grofsly  by  ignorant  or  carelefs 
cal  learning  will  alfo  be  found  very  conve-  tranfcribers,  yet  it  has  traced  out  the  reafon 
nient ;  from  which  a  man  of  a  liberal  edu-  of  many  parts  of  our  modern  practice,  from 
cation  and  tolerable  underftanding  may  the  feodal  inftitutions  and  the  primitive  con- 
glean  fro  re  nata  as  much  as  is  fufficient  for  ftruftion  of  our  courts,  in  a  moft  clear  and 
his  purpofe.  Thefe  bocks  cf  practice,  as  they  ingenious  manner. 

make 
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make  application  or  fuit  to  the  crown,  the  fountain  of  all  juf- 
tice,  for  that  particular  fpecific  remedy  which  he  is  determined 
or  advifed  to  purfue.  As,  for  money  due  on  bond,  an  action  of 
debt ;  for  goods  detained  without  force,  an  action  of  detinue  or 
trover  ;  or,  if  taken  with  force,  an  action  of  trefpafs  <ui  ef  arrnis  ; 
or,  to  try  the  title  of  lands,  a  writ  of  entry  or  action  of  trefpafs 
in  ejeftment ;  or,  for  any  confequential  injury  received,  a  fpecial 
action  on  the  cafe.  To  this  end  he  is  to  fue  out,  or  purchafe  by 
paying  the  flated  fees,  an  original 'or  original  writ,  from  the  court 
of  chancery,  which  is  the  qfficina  jujlltiae,  the  (hop  or  mint  of 
juftice,  wherein  all  the  king's  writs  are  framed.  It  is  a  manda- 
tory letter  from  the  king  in  parchment,  fealed  with  his  great 
feal b,  and  directed  to  the  fheriff  of  the  county  wherein  the  in- 
jury is  committed  or  fuppofed  fo  to  be,  requiring  him  to  com- 
mand the  wrongdoer  or  party  accufed,  either  to  do  juftice  to  the 
complainant,  or  elfe  to  appear  in  court,  and  anfwer  the  accufa- 
tion  againft  him.  Whatever  the  flieriff  does  in  purfuance  of  this 
writ,  he  muft  return  or  certify  to  the  court  of  common  pleas, 
together  with  the  writ  itfelf :  which  is  the  foundation  of  the 
jurifdiction  of  that  court,  being  the  king's  warrant  for  the  judges 
to  proceed  to  the  determination  of  the  caufe.  For  it  was  a  maxim 
introduced  by  the  Normans,  that  there  mould  be  no  proceedings 
in  common  pleas  before  the  king's  juftices  without  his  original 
writ ;  becaufe  they  held  it  unfit  that  thofe  juftices,  being  only 
the  fubftitutes  of  the  crown,  mould  take  cognizance  of  any  thing 
but  what  was  thus  expreflly  referred  to  their  judgment*.  How- 
ever, in  fmall  actions,  below  the  value  of  forty  millings,  which 
are  brought  in  the  court-baron  or  county  court,  no  royal  writ 
is  neceffary  :  but  the  foundation  of  fuch  fuits  continues  to  be  (as 
in  the  times  of  the  Saxons)  not  by  original  -writ,  but  by  plaint6 ; 
that  is,  by  a  private  memorial  tendered  in  open  court  to  the  judge, 
wherein  the  party  injured  fets  forth  his  caufe  of  action,  and  the 
judge  is  bound  of  common  right  to  adminifler  juftice  therein, 
without  any  fpecial  mandate  from  the  king.  Now  indeed  even 


b  Finch.  L.  237.  d  Mirr.  c.  2.  §.  3. 

'  Flet.  /.  2.  c.  34. 
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the  royal  writs  are  held  to  be  demandable  of  common  right,  on 
paying  the  ufual  fees  :  for  any  delay  in  the  granting  them,  or 
fetting  an  unufual  or  exorbitant  price  upon  them,  would  be  a 
breach  of  magna  carfa,  c.  29.  "  nulli  vendemus,  nulli  negabimus, 
"  aut  differ  emus  jujlitiam  ve!  retfum." 

ORIGINAL  writs  are  either  optional  or  peremptory ;  or,  in 
the  language  of  our  law,  they  are  either  a  praecipe,  or  a  Ji  te  fe- 
cerit  fecurum*.  The  praecipe  is  in  the  alternative,  commanding 
the  defendant  to  do  the  thing  required,  or  (hew  the  reafon  where- 
fore he  hath  not  done  itf.  The  ufe  of  this  writ  is  where  fome- 
thing  certain  is  demanded  by  the  plaintiff,  which  is  in  the  power 
of  the  defendant  himfelf  to  perform  ;  as,  to  reftore  the  poflef- 
iion  of  land,  to  pay  a  certain  liquidated  debt,  to  perform  a  fpe- 
cific  covenant,  to  render  an  account,  and  the  like  :  in  all  which 
cafes  the  writ  is  drawn  up  in  the  form  of  a  praecipe  or  command, 
to  do  thus  or  fhew  caufe  to  the  contrary;  giving  the  defendant 
his  choice,  to  redrefs  the  injury  or  ftand  the  fuit.  The  other 
Ipecies  of  original  writs  is  called  ^  Ji  fecerit  te  fecurum,  from  the 
words  of  the  writ,  which  directs  the  iheriff  to  caufe  the  defen- 
ant  to  appear  in  court,  without  any  option  given  him,  provided 
the  plaintiff  gives  the  fheriff  fecurity  effectually  to  profecute  his 
claim  B.  This  writ  is  in  ufe,  where  nothing  is  fpecirically  de- 
manded, but  only  a  fatisfadtion  in  general ;  to  obtain  which  and 
minifter  complete  redrefs,  the  intervention  of  fome  judicature  is 
neceffary.  Such  are  writs  of  trefpafs,  or  on  the  cafe,  wherein 
no  debt  or  other  fpecific  thing  is  fued  for  in  certain,  but  only 
damages  to  be  arTelTed  by  a  jury.  For  this  end  the  defendant  is 
immediately  called  upon  to  appear  in  court,  provided  the  plain- 
tiff gives  good  fecurity  of  profecuting  his  claim.  Both  fpecies 
of  writs  are  te/te'd,  or  witnefled,  in  the  king's  own  name  ;  "  wit- 
"  nefs  ourfelf  at  Weftminfter,"  or  wherever  the  chancery  may 
be  held. 


e  Finch.  L.  257.  "  Append.  Nc.  II.  §.  i. 

'  Append.  .N°.  III.  i  5. 
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TH  E  fecurity  here  fpoken  of,  to  be  given  by  the  plaintiff  for 
profecuting  his  claim,  is  common  to  both  writs,  though  it  gives 
denomination  only  to  the  latter.  The  whole  of  it  is  at  prefent 
become  a  mere  matter  of  form  ;  and  John  Doe  and  Richard  Roe 
are  always  returned  as  the  ftanding  pledges  for  this  purpofe.  The 
antient  ufe  of  them  was  to  anfwer  for  the  plaintiff;  who  in  cafe 
he  brought  an  adlion  without  caufe,  or  failed  in  the  prolecution 
of  it  when  brought,  was  liable  to  an  amercement  from  the  crown 
for  railing  a  falie  accufation  ;  and  fo  the  form  of  the  judgment 
ftill  is  h.  In  like  manner  as  by  the  Gothic  conftitutions  no  per- 
fon  was  permitted  to  lay  a  complaint  againft  another,  "  nijl  fub 
"fcriptura  ant  ffecificatione  trium  tejlium,  quod  attionem  vellet  per- 
"fequi1:"  and,  as  by  the  laws  of  Sancho  I,  king  of  Portugal, 
damages  were  given  againft  a  plaintiff  who  profecuted  a  ground- 
lefs  aclion  k. 

THE  day,  on  which  the  defendant  is  ordered  to  appear  in 
court,  and  on  which  the  fheriff  is  to  bring  in  the  writ  and  report 
how  far  he  has  obeyed  it,  is  called  the  return  of  the  writ ;  it 
being  then  returned  by  him  to  the  kings  juftices  at  Weftminfter. 
And  it  is  always  made  returnable  at  the  diftanceof  at  leaft  fifteen 
days  from  the  date  or  tejie,  that  the  defendant  may  have  time  to 
come  up  to  Weftminfter,  even  from  the  moft  remote  parts  of  the 
kingdom ;  and  upon  fome  day  in  one  of  the  four  terms,  in  which 
the  court  fits  for  the  difpatch  of  bufmefs. 

TH  E  s  E  terms  are  fuppofed  by  Mr  Selden  '  to  have  been  in- 
ftituted  by  William  the  conqueror  :  but  fir  Henry  Spelman  hath 
clearly  and  learnedly  fhewn,  that  they  were  gradually  formed 
from  the  canonical  conftitutions  of  the  church  -,  being  indeed  no 
other  than  thofe  leifure  feafons  of  the  year,  which  were  not  oc- 
cupied by  the  great  feftivals  or  fafts,  or  which  were  not  liable  to 
the  general  avocations  of  rural  bufmefs.  Throughout  all  chrif- 

h  Finch.  L.  189.  252.  k  Mod.  Un.  Hift.  xxii.  45. 

'  Sdernh.  de  jure  Gotbor.  L  3.  c.  7.  '  Jan.  /%/.  /.  2.  y  9. 
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tendom,  in  very  early  times,  the  whole  year  was  one  continual 
term  for  hearing  and  deciding  caufes.  For  the  chriftian  magif- 
trates,  to  diftinguifh  themfelves  from  the  heathens,  who  were 
extremely  fuperftitious  in  the  obfervation  of  their  dies  fajll  et  ne- 
fojli,  went  into  a  contrary  extreme,  and  adminiftred  juflice  up- 
on all  days  alike.  Till  at  length  the  church  interpofed  and  ex- 
empted certain  holy  fealbns  from  being  profaned  by  the  tumult 
of  forenfic  litigations.  As,  particularly,  the  time  of  advent  and 
chriftmas,  which  gave  rife  to  the  winter  vacation ;  the  time  of 
lent  and  eafter,  which  created  that  in  the  fpring ;  the  time  of 
pentecoft,  which  produced  the  third  ;  and  the  long  vacation, 
between  midfummer  and  michaelmas,  which  was  allowed  for 
the  hay  time  and  harveft.  All  fundays  alfo,  and  fome  peculiar  fef- 
tivals,  as  the  days  of  the  purification,  afcenfion,  and  fome  others, 
were  included  in  the  fame  prohibition  ;  which  was  eftablifhed 
by  a  canon  of  the  church,  A.  D.  517-  and  was  fortified  by  an 
imperial  conftitution  of  the  younger  Theodofius,  comprized  in 
the  Theodofian  code  m. 

AFTERWARDS,  when  our  own  legal  constitution  came  to  be 
fettled,  the  commencement  and  duration  of  our  law  terms  were 
appointed  with  an  eye  to  thofe  canonical  prohibitions  ;  and  it  was 
ordered  by  the  laws  of  king  Edward  the  confefTor",  that  from 
advent  to  the  octave  of  the  epiphany,  from  feptuagefima  to  the 
octave  of  eafter,  from  the  afcenfion  to  the  octave  of  pentecoft, 
and  from  three  in  the  afternoon  of  all  faturdays  till  monday 
morning,  the  peace  of  God  and  of  holy  church  fhall  be  kept 
throughout  all  the  kingdom.  And  fo  extravagant  was  afterwards 
the  regard  that  was  paid  to  thefe  holy  times,  that  though  the 
author  of  the  mirror0  mentions  only  one  vacation  of  any  confi- 
derable  length,  containing  the  months  of  Auguft  and  Septem- 
ber, yet  Britton  is  exprefs  p,  that  in  the  reign  of  king  Edward  the 
firft  no  fecular  plea  could  be  held,  nor  any  man  fworn  on  the 


m  Spelman  of  the  terms.  °  c.  3. 
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evangelifls  q,  in  the  times  of  advent,  lent,  pentecofl,  harvefl  and 
vintage,  the  days  of  the  great  litanies,  and  all  folemn  fellivals. 
Bat  he  adds,  that  the  biihops  and  prelates  did  neverthelefs  grant 
difpenfations,  (  of  which  many  are  preferved  in  Rymer's  J'oedera.- 
of  the  time  of  king  Henry  the  third)  that  afiifes  and  juries  might 
be  taken  in  fome  of  thefe  holy  feafons  upon  reafonable  occa- 
fions.  And  foon  afterwards  a  general  difpenfation  was  eftablimed. 
in  parliament,  by  flatute  Weflm.  i.  3  Edw.  I.  c.  51.  which  de- 
clares, that  "  forafmuch  as  it  is  great  charity  to  do  right  unto 
"  all  men  at  all  times  when  need  fhall  be,  by  the  aflent  of  all 
"  the  prelates  it  was  provided,  that  arTiies  of  novel  dijj'eijin,  mart 
"  d'  anceftor,  and  darrein  prejentment  mould  be  taken  in  advent,. 
"  feptuagefima,  and  lent,  even  as  well  as  inquefts  may  be  taken  ; 
"and  that  at  the  fpecial  requefl  of  the  king  to  the  biihops."  The 
portions  of  time  that  were  not  included  within  thefe  prohibited 
feafons,  fell  naturally  into  a  fourfold  divifion  ;  and,  from  fome 
feftival  or  faint's  day  that  immediately  preceded  their  commence- 
ment, were  denominated  the  terms  of  St  Hilary,  of  Eafler,  of 
the  holy  Trinity,  and  of  St  Michael  :  which  terms  have  been 
fince  regulated  and  abbreviated  by  feveral  acts  of  parliament  ; 
particularly  trinity  term  by  flatute  32  Hen.  VIII.  c.  2.  and  mi- 
chaelmas  term  by  flatute  i6Car.  I.  c.  6.  and  again  by  flatute 
24Geo.  II.  c.  48. 


THERE  are  in  each  of  thefe  terms  flated  days  called  days  in 
dies  in  banco;  that  is,  days  of  appearance  in  the  court  of  com- 
mon pleas,  called  ufually  bancum,  or  commune  bancum,  to  diftin- 
guifh  it  from  bancum  regis  or  the  court  of  king's  bench.  They 
are  generally  at  the  diflance  of  about  a  week  from  each  other, 
and  regulated  by  fome  feflival  of  the  church.  On  fome  one  of 
thefe  days  in  bank  all  original  writs  mufl  be  made  returnable  ; 
and  therefore  they  are  generally  called  the  returns  of  that  term  ; 
whereof  every  term  has  more  or  lefs,  faid  by  the  mirror'  to  have 
been  originally  fixed  by  king  Alfred,  but  certainly  fettled  as  early 
as  the  flatute  of  51  Hen.  III.  ft.  2.  But  though  many  of  the. 

i  Seepag.  58.  '  c.  5.  §.  108. 
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return  days  are  fixed  upon  fundays,  yet  the  court  never  fits  to 
receive  thefe  returns  till  the  monday  after  s  :  and  therefore  no 
proceedings  can  be  had,  or  judgment  can  be  given,  or  fuppofed 
to  be  given,  on  the  funday '. 

THE  firft  return  in  every  term  is,  properly  {peaking,  the  firft 
day  in  that  term  ;  as,  for  inftance,  the  octave  of  St  Hilary,  or 
the  eighth  day  inclufive  after  the  feaft  of  that  faint ;  which  fall- 
ing on  the  thirteenth  of  January,  the  octave  therefore  or  firft  day 
of  Hilary  term  is  the  twentieth  of  January.  And  thereon  the 
court  fits  to  take  ej/oigns,  or  excufes  for  fuch  as  do  not  appear  ac- 
cording to  the  fummons  of  the  writ :  wherefore  this  is  ufually 
called  the  ejjoign  day  of  the  term.  But  the  perfon  fummoned  has 
three  days  of  grace,  beyond  the  return  of  the  writ,  in  which  to 
make  his  appearance ;  and  if  he  appears  on  the  fourth  day  in- 
clufive, the  quarto  die  pojl,  it  is  fufficient.  For  our  fturdy  an- 
ceftors  held  it  beneath  the  condition  of  a  freeman  to  be  obliged 
to  appear,  or  to  do  any  other  act,  at  the  precife  time  appointed 
or  required.  The  feodal  law  therefore  always  allowed  three  dif- 
tinct  days  of  citation,  before  the  defendant  was  adjudged  contu- 
macious for  not  appearing  u :  preferving  in  this  refpect  the  Ger- 
man cuftom,  of  which  Tacitus  thus  fpeaks  w,  "  ilhid  ex  libertate 
"  vitium,  quod  non  Jimul  nee  juj/i  conveniunt ;  fed  et  alter  et  tertius 
"  dies  cunttatione  coeuntium  abfumitur"  And  a  fimilar  indulgence 
prevailed  in  the  Gothic  conftitution  :  "  illud  enim  nimiae  libertatis 
"  indicium,  concej'a  toties  impunitas  non  parendi;  nee  enim  trims  ju- 
"  dicii  confejjibus  poenam  perditae  cauj'ae  contumax  meruit x.  There- 
fore at  the  beginning  of  each  term,  the  court  does  not  fit  for 
difpatch  of  bufinefs  till  the  fourth  day,  as  in  Hilary  term  on  the 
twenty  third  of  January;  and  in  Trinity  term,  by  ftatute 
32  Hen. VIII.  c.  21.  not  till  the  fixth  day;  which  is  therefore 
ufually  called  and  fet  down  in  the  almanacs  as  the  firft  day  of  the 
term. 

s  Regiftr.  19.    Salk.6z7.    6  Mod.  250.  u  Feud.  I.  2.  t.  22. 
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CHAPTER    THE     NINETEENTH. 
OF      PROCESS. 


TH  E  next  ftep  for  carrying  on  the  fuit,  after  firing  out  the 
original,  is  called  the  procefs  -,  being  the  means  of  com- 
pelling the  defendant  to  appear  in  court.  This  is  fometimes  called 
original  procefs,  being  founded  upon  the  original  writ ;  and  alfo 
to  diftinguifh  it  from  mefne  or  intermediate  procefs,  which  iflues, 
pending  the  fuit,  upon  fome  collateral  interlocutory  matter  j  as  to 
fummon  juries,  witneffes,  and  the  like3.  Mefne  procefs  is  alfo 
fometimes  put  in  conlradiftindtion  to  final  procefs,  or  procefs  of 
execution ;  and  then  it  iignifies  all  fuch  procefs  as  intervenes  be- 
tween the  beginning  and  end  of  a  fuit. 

BUT  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  compel  a  compliance  with  the  original  writ, 
of  which  the  primary  ftep  is  by  giving  the  party  notice  to  obey 
it.  This  notice  is  given  upon  all  real  praecipes,  and  alfo  upon  all 
perfonal  writs  for  injuries  not  againft  the  peace,  by  fummons ; 
which  is  a  warning  to  appear  in  court  at  the  return  of  the  ori- 
ginal writ,  given  to  the  defendant  by  two  of  the  meriff's  mef- 
fengers  called  fummoners,  either  in  perfon  or  left  at  his  houfe  or 
land  b :  in  like  manner  as  in  the  civil  law  the  firft  procefs  is  by 
perfonal  citation,  in  jus  vocando  c.  This  warning  on  the  land  is 

a  Finch.  L.  436.  c  Ff.  z.  4.  I. 
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given,  in  real  a&ions,  by  erecting  a  white  ftick  or  wand  on  the 
•defendant's  grounds  dj  (which  ftick  or  wand  among  the  northern 
nations  is  called  the  bacillus  nunclatorlus*}  and  by  ftatute  31  Eliz. 
c.  3.  it  muft  alfo  be  proclaimed  on  fome  funday  before  the  door 
of  the  parim  church. 

IF  the  defendant  difobeys  this  verbal  monition,  the  next  pro- 
cefs is  by  writ  of  attachment,  or  pone,  fo  called  from  the  words 
of  the  writf,  " pone  per  vadium  et  fahos  plegios,  put  by  gage  and 
"  fafe  pledges  A.  B.  the  defendant,  &c."  This  is  a  writ,  not  if- 
fuing  out  of  chancery,  but  out  of  the  court  of  common  pleas, 
being  grounded  on  the  non-appearance  of  the  defendant  at  the 
return  of  the  original  writ;  and  thereby  the  meriff  is  commanded 
to  attach  him,  by  taking  gage,  that  is,  certain  of  his  goods, 
which  he  mall  forfeit  if  he  doth  not  appear g;  or  by  making  him 
find  fafe  pledges  or  fureties,  who  (hall  be  amerced  in  cafe  of  his 
non-appearance  h.  This  is  alfo  the  firft  and  immediate  procefs, 
without  any  previous  fummons,  upon  actions  of  trefpafs  vi  et 
armis,  or  for  other  injuries,  which  though  not  forcible  are  yet 
trefpaffes  againft  the  peace,  as  deceit  and  confpiracy ' ;  where  the 
violence  of  the  wrong  requires  a  more  fpeedy  remedy,  and 
therefore  the  original  writ  commands  the  defendant  to  be  at  once 
attached,  without  any  precedent  warning  k. 

IF,  after  attachment,  the  defendant  negledls  to  appear,  he  not 
only  forfeits  this  fecurity,  but  is  moreover  to  be  farther  com- 
pelled by  writ  of  dijlringas  ',  or  diftrefs,  infinite ;  which  is  a  fub- 
fequent  procefs  iffuing  from  the  court  of  common  pleas,  com- 
manding the  fheriff  to  diftrein  the  defendant  from  time  to  time, 
and  continually  afterwards,  by  taking  his  goods  and  the  profits 
of  his  lands,  which  he  forfeits  to  the  king  if  he  doth  not  appear"1. 

d  Dalt.  of  (her.  c.  31.  '  Finch.  L.  305.  352. 
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In  like  manner  as  by  the  civil  law,  if  the  defendant  abfconds,  fo 
that  the  citation  is  of  no  effect,  "  mittitur  adverfarius  in  pojjej/io- 
"  new  honor  urn  ejus  "." 

AND  here  by  the  common,  as  well  as  the  civil,  law  the  pro- 
cefs  ended  in  cafe  of  injuries  without  force ;  the  defendant,  if 
he  had  any  fubftance,  being  gradually  ftripped  of  it  all  by  re- 
peated diftrefles,  till  he  rendered  obedience  to  the  king's  writ ; 
and,  if  he  had  no  fubftance,  the  law  held  him  incapable  of 
making  fatisfaction,  and  therefore  looked  upon  all  farther  procefs 
as  nugatory.  And  befides,  upon  feodal  principles,  the  perfon  of 
a  feudatory  was  not  liable  to  be  attached  for  injuries  merely  civil, 
left  thereby  his  lord  mould  be  deprived  of  his  perfonal  fervices. 
But,  in  cafes  of  injury  accompanied  with  force,  the  law,  to 
punifh  the  breach  of  the  peace  and  prevent  it's  difturbance  for 
the  future,  provided  alfo  a  procefs  againft  the  defendant's  perfon, 
in  cafe  he  neglected  to  appear  upon  the  former  procefs  of  attach- 
ment, or  had  no  fubftance  whereby  to  be  attached ;  fubjecting 
his  body  to  imprifonment  by  the  writ  of  capias  ad  refpondendum  °. 
But  this  immunity  of  the  defendant's  perfon,  in  cafe  of  peace- 
able though  fraudulent  injuries,  producing  great  contempt  of  the 
law  in  indigent  wrongdoers,  a  capias  was  alfo  allowed,  to  arreft 
the  perfon,  in  actions  of  account,  though  no  breach  of  the  peace 
be  fuggefted,  by  the  ftatutes  of  Marlbridge,  52  Hen.  III.  c.  23. 
and  Weftm.  2.13  Edw.  I.  c.  1 1 .  in  actions  of  debt  and  detinue,  by 
ftatute  25  Edw.  III.  c.  17.  and  in  all  actions  on  the  cafe,  by 
ftatute  19  Hen.  VII.  c.  9.  Before  which  laft  ftatute  a  practice  had 
been  introduced  of  commencing  the  fuit  by  bringing  an  original 
writ  of  trefpafs  quare  claufum  fregit,  for  breaking  the  plaintiff's 
clofe,  i)i  et  armis  ;  which  by  the  old  common  law  fubjected  the 
defendant's  perfon  to  be  arrefted  by  writ  of  capias  :  and  then  af- 
terwards, by  connivance  of  the  court,  the  plaintiff  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.  This  prac- 
tice (through  cuftom  rather  than  neceffity,  and  for  faving  fome 
trouble  and  expenfe,  in  fuing  out  a  fpecial  original  adapted  to  the 

n  Ff.  2.4.  19.  •  3  Rep.  12. 
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particular  injury)  ftill  continues  in  almofl  all  cafes,  except  in 
actions  of  debt ;  though  now,  by  virtue  of  the  ftatutes  above 
cited  and  others,  a  capias  might  be  had  upon  almoft  every  fpecies 
of  complaint. 

I  F  therefore  the  defendant  being  fummoned  or  attached  makes 
default,  and  neglects  to  appear  ;  or  if  the  fherifF  returns  a  nihil, 
or  that  the  defendant  hath  nothing  whereby  he  may  be  fummon- 
ed, attached,  or  diftreined ;  the  capias  now  ufually  iffues  p,  being 
a  writ  commanding  the  meriff  to  take  the  body  of  the  defend- 
ant if  he  may  be  found  in  his  bailiwick  or  county,  and  him 
fafely  to  keep,  fo  that  he  may  have  him  in  court  on  the  day  of 
the  return,  to  anfwer  to  the  plaintiff  of  a  plea  of  debt,  or  tref- 
pafs,  &ct  as  the  cafe  may  be.  This  writ,  and  all  others  fubfe- 
quent  to  the  original  writ,  not  ifluing  out  of  chancery  but  from 
the  court  into  which  the  original  was  returnable,  and  being 
grounded  on  what  has  pafled  in  that  court  in  confequence  of  the 
fheriff's  return,  are  called  judicial,  not  original,  writs  ;  they  iffue 
under  the  private  feal  of  that  court,  and  not  under  the  great  feal 
of  England  ;  and  are  fefte'd,  not  in  the  king's  name,  but  in  that 
of  the  chief  juftice  only.  And  thefe  feveral  writs,  being  grounded 
on  the  meriff's  return,  muft  refpectively  bear  date  the  fame  day 
on  which  the  writ  immediately  preceding  was  returnable. 

TH  i  s  is  the  regular  and  orderly  method  of  procefs.  But  it 
is  now  ufual  in  practice,  to  fue  out  the  capias  in  the  firft  instance, 
upon  a  fuppofed  return  of  the  meriff ;  efpecially  if  it  be  fufpected 
that  the  defendant,  upon  notice  of  the  action,  will  abfcond  :  and 
afterwards  a  fictitious  original  is  drawn  up,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regula- 
rity. When  this  capias  is  delivered  to  the  fherifF,  he  by  his  un- 
der-fheriff  grants  a  warrant  to  his  inferior  officers,  or  bailiffs,  to 
execute  it  on  the  defendant.  And,  if  the  meriff  of  Oxfordfhire 
(in  which  county  the  injury  is  fuppofed  to  be  committed  and  the 
action  is  laid)  cannot  find  the  defendant  in  his  jurifdiction,  he 
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returns  that  he  is  not  found,  non  eft  tnvenfus,  in  his  bailiwick  : 
whereupon  another  writ  iflues,  called  a  tejlatum  capias q,  di- 
retfted  to  the  fheriff  of  the  county  where  the  defendant  is  fup- 
pofed  to  refide,  as  of  Berkfhire,  reciting  the  former  writ,  and 
that  it  is  tejlified,  tejlatum  eft,  that  the  defendant  lurks  or  wanders 
in  bis  bailiwick,  wherefore  he  is  commanded  to  take  him,  as  in 
the  former  capias.  But  here  alfo,  when  the  action  is  brought  in 
one  county  and  the  defendant  lives  in  another,  it  is  ufual,  for 
faving  trouble,  time,  and  expenfe,  to  make  out  a  tejlatum  capias 
at  the  firft;  fuppofingnot  only  an  original,  but  alfo  a  former  ca- 
pias, to  have  been  granted,  which  in  fact  never  was.  And  this 
fiction,  being  beneficial  to  all  parties,  is  readily  acquiefced  in  and 
is  now  become  the  fettled  practice ;  being  one  among  many  in- 
ftances  to  illuftrate  that  maxim  of  law,  that  in  JiSlione  juris  con- 
Jijlit  aequitas. 

BUT  where  a  defendant  abfconds,  and  the  plaintiff  would 
proceed  to  an  outlawry  againft  him,  an  original  writ  muft  then 
be  fued  out  regularly,  and  after  that  a  capias.  And  if  the  meriff 
cannot  find  the  defendant  upon  the  firft  writ  of  capias,  and  re- 
turns a  non  eft  inventus,  there  iflues  out  an  alias  writ,  and  after 
that  a  pluries,  to  the  fame  effect  as  the  former  r :  only  after 
thefe  words  "  we  command  you,"  this  claufe  is  inferted,  "  as 
"  we  have  formerly"  or,  "  as  we  have  often  commanded  you ; 
"Jtcut  alias,"  or,  "jicut  pluries  praecepimus"  And,  if  a  non  eft  in- 
•ventus  is  returned  upon  all  of  them,  then  a  writ  of  exigent  or 
exigi  facias  may  be  fued  out',  which  requires  the  meriff  to 
caufe  the  defendant  to  be  proclaimed,  required,  or  exacted,  in 
five  county  courts  fuccefllvely,  to  render  himfelf  j  and,  if  he  does, 
then  to  take  him,  as  in  a  capias :  but  if  he  does  not  appear, 
and  is  returned  quint o  exaffus,  he  mall  then  be  outlawed  by  the 
coroners  of  the  county.  Alfo  by  ftatutes  6  Hen.VIH.  c.  4.  and 
31  Eliz.  c.  3.  whether  the  defendant  dwells  within  the  fame  or 
another  county  than  that  wherein  the  exigent  is  fued  out,  a  writ 
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of  proclamation '  mall  iflue  out  at  the  fame  time  with  the  exigent, 
commanding  the  fheriff  of  the  county  wherein  the  defendant 
dwells  to  make  three  proclamations  thereof  in  places  the  moft  no- 
torious, and  moft  likely  to  come  to  his  knowlege,  a  month  be- 
fore the  outlawry  fhall  take  place.  Such  outlawry  is  putting  a 
man  out  of  the  protection  of  the  law,  fo  that  he  is  incapable  to 
bring  any  action  for  redrefs  of  injuries  ;  and  it  is  alfo  attended 
with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  king. 
And  therefore,  till  fome  time  after  the  conqueft,  no  man  could 
be  outlawed  but  for  felony  ;  but  in  Bracton's  time,  and  fome- 
what  earlier,  procefs  of  outlawry  was  ordained  to  lie  in  all  ac- 
tions for  trefpaffes  vi  et  armis  u.  And  lince,  by  a  variety  of  fta- 
tutes  (the  fame  which  allow  the  writ  of  capias  before-mentioned) 
procefs  of  outlawry  doth  lie  in  divers  actions  that  are  merely 
civil;  provided  they  be  commenced  by  original  and  not  by  bill w. 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be  arrefted 
by  a  writ  of  capias  utlagatum  %  and  committed  till  the  outlawry 
be  reverfed.  Which  reverfal  may  be  had  by  the  defendant's  ap- 
pearing perfonally  in  court  (and  in  the  king's  bench  without  any 
perfonal  appearance,  fo  that  he  appears  by  attorney,  according 
to  flatute  4  &  5  W.  &  M.  c.  18.)  and  any  plaufible  caufe,  how- 
ever flight,  will  in  general  be  fufficient  to  reverfe  it,  it  being 
coniidered  only  as  a  procefs  to  compel  an  appearance.  But  then 
the  defendant  muft  pay  full  coils,  and  put  the  plaintiff  in  the 
fame  condition,  as  if  he  had  appeared  before  the  writ  of  exigi 
facias  was  awarded. 

SUCH  is  the  firft  procefs  in  the  court  of  common  pleas.  In  the 
kings  bench  they  may  alfo  ( and  frequently  do )  proceed  in  certain 
caufes,  particularly  in  actions  of  ejectment  and  trefpafs,  by  ori- 
ginal writ,  with  attachment  and  capias  thereon  y ;  returnable,  not 
at  Weftminfter,  where  the  common  pleas  are  now  fixed  in  con- 
fequence  of  magna  carta,  but  "  ubicunque  fuerimus  in  AngliaJ* 
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yvherefoever  the  king  {hall  then  be  in  England  ;  the  king's  bench 
being  removeable  into  any  part  of  England  at  the  pleasure  and 
difcretion  of  the  crown.      But  the  more  ufual  method  of  pro- 
ceeding therein  is  without  any  original,  but  by  a  peculiar  fpecies 
of  procefs  entitled  a  bill  of  Middlefex  ;    and  therefore  fo  entitled, 
becaufe  the  court  now  fits  in  that  county ;  for  if  it  fate  in  Kent, 
it  would  then  be  a  bill  of  Kent.   For  though,  as  the  juftices  of  this 
court  have,  by  it's  fundamental  conftitution,  power  to  determine 
all  offences  and  trefpafles,  by  the  common  law  and  cuftom  of  the 
realm  %  it  needed  no  original  writ  from  the  crown  to  give  it  cog- 
nizance of  any  mifdemefnor  in  the  county  wherein  it  refides  ; 
yet  as,  by  this  court's  coming  into  any  county,  it  immediately 
fuperfeded  the  ordinary  adminiftration  of  juftice  by  the  general 
commirTions  of  eyre  and  of  oyer  and  terminer*y  a  procefs  of  it's 
own  became  necefTary,  within  the  county  where  it  fate,  to  bring 
in  fuch  perfons  as  were  accufed  of  committing  any  forcible  injury. 
The  bill  of  Middlefex b  is  a  kind  of  capias,  directed  to  the  fherifF 
of  that  county,  and  commanding  him  to  take  the  defendant,  and 
have  him  before  our  lord  the  king  at  Weftminfter  on  a  day  pre- 
fixed, to  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs.      For  this 
accufation  of  trefpafs 'it  is,  that  gives  the  court  of  king's  bench 
jurifdiction  in  other  civil  caufes,  as  was  formerly  obferved ;  fince, 
when  once  the  defendant  is  taken  into  cuftody  of  the  marmall, 
or  prifon-keeper  of  this  court,   for  the  fuppofed   trefpafs,   he, 
being  then  a  prifoner  of  this  court,  may  here  be  profecuted  for 
any  other  fpecies  of  injury.     Yet,  in  order  to  found  this  jurif- 
diftion,   it  is  not  necefTary  that  the  defendant  be  actually  the 
marmall's  prifoner  j    for,  as  foon  as  he  appears,  or  puts  in  bail, 
to  the  procefs,  he  is   deemed  by  fo  doing  to  be  in  fuch  cuftody 
of  the  marmall,  as  will  give  the  court  a  jurifdiction  to  proceed0. 
And,  upon  thefe  accounts,  in  the  bill  or  procefs  a  complaint  of 
trefpafs  is  always  fuggefted,  whatever  elfe  may  be  the  real  caufe 
of  action.    This  bill  of  Middlefex  muft  be  ferved  on  the  defen- 
dant by  the  meriff,  if  he  finds  him  in  that  county  :    but,   if  he 

*•  Bro.  Abr.  /.  oyer  &  determiner.  8.  b  Append.  N°.  III.  §.  ). 

a  Bro.  Abr.  t.  jurifdidian.  66,    3  Inft.  27.          c  4  Inft.  72. 
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returns  "  non  eft  inventus,"  then  there  iffues  out  a  writ  of  latitat^, 
to  the  fherifF  of  another  county,  as  Berks ;  which  is  iimilar  to 
the  tejlatum  capias  in  the  common  pleas,  and  recites  the  bill  of 
Middlefex  and  the  proceedings  thereon,  and  that  it  is  teftified 
that  the  defendant  "  latitat  et  difcurrit"  lurks  and  wanders  about 
in  Berks  ;  and  therefore  commands  the  {herifF  to  take  him,  and 
have  his  body  in  court  on  the  day  of  the  return.  But,  as  in  the 
common  pleas  the  tejlatum  capias  may  be  fued  out  upon  only  a 
fuppofed,  and  not  an  actual,  preceding  capias ;  fo  in  the  king's 
bench  a  latitat  is  ufually  fued  out  upon  only  a  fuppofed,  and  not 
an  actual,  bill  of  Middlefex.  So  that,  in  fact,  a  latitat  may  be 
called  the  firft  procefs  in  the  court  of  king's  bench,  as  the  tejla- 
tum capias  is  in  the  common  pleas.  Yet,  as  in  the  common  pleas, 
if  the  defendant  lives  in  the  county  wherein  the  action  is  laid,  a 
common  capias  fuffices  j  fo  in  the  king's  bench  like  wife,  if  he 
lives  in  Middlefex,  the  procefs  muft  flill  be  by  bill  of  Middlefex 
only. 

IN  the  exchequer  the  firft  procefs  is  by  writ  of  quo  minus,  in 
order  to  give  the  court  a  jurifdiction  over  pleas  between  party 
and  party.  In  which  write  the  plaintiff"  is  alleged  to  be  the  king's 
farmer,  or  debtor,  and  that  the  defendant  hath  done  him  the  in- 
jury complained  of,  quo  minus  fufficie'ns  exijlit,  by  which  he  is 
the  lefs  able,  to  pay  the  king  his  rent,  or  debt.  And  upon  this 
the  defendant  may  be  arrefted  as  upon  a  capias  from  the  com- 
mon pleas. 

TH  u  s  differently  do  the  three  courts  fet  out  at  firft,  in  the 
commencement  of  a  fuit ;  for  which  the  reafon  is  obvious :  fince 
by  this  means  the  two  courts  of  king's  bench  and  exchequer  en- 
title themfelves  to  hold  plea  in  fubjects  caufes,  which  by  the 
original  conftitution  of  Weftminfter-hall  they  were  not  em- 
powered to  do.  Afterwards,  when  the  caufe  is  once  drawn  into 
the  refpective  courts,  the  method  of  purfuing  it  is  pretty  much 
the  fame  in  all  of  them. 
d  Append.  N°.  III.  J.  3 .  •  ttiit.  §.4. 
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IF  the  flieriff  has  found  the  defendant  upon  any  of  the  for- 
mer writs,  the  capias,  latitat,  &c,  he  was  antiently  obliged  to 
take  him  into  cuftody,  in  order  to  produce  him  in  court  upon 
the  return,  however  fmall  and  minute  the  caufe  of  action  might 
be.  For,  not  having  obeyed  the  original  fummons,  he  had  mewn 
a  contempt  of  the  court,  and  was  no  longer  to  be  trufted  at 
large.  But  when  the  fummons  fell  into  difufe,  and  the  capias 
became  in  fact  the  firfl  procefs,  it  was  thought  hard  to  irnprifon 
a  man  for  a  contempt  which  was  only  fuppofed  :  and  therefore 
in  common  cafes  by  the  gradual  indulgence  of  the  courts  (at 
length  authorized  by  ftatute  12  Geo.  I.  c.  29.  which  was  amended 
by  ftatute  5Geo.II.  c.27-  and  made  perpetual  by  ftatute  21  Geo.  II. 
0.3.)  the  fheriff  or  his  officer  can  now  only  perfonally  ferve  the 
defendant  with  a  copy  of  the  writ  or  procefs,  and  with  notice 
in  writing  to  appear  by  his  attorney  in  court  to  defend  this  ac- 
tion j  which  in  effect  reduces  it  to  a  mere  fummons.  And  if  the 
defendant  thinks  proper  to  appear  upon  this  notice,  his  appear- 
ance is  recorded,  and  he  puts  in  fureties  for  his  future  attendance 
and  obedience ;  which  fureties  are  called  common  bail,  being  the 
fame  two  imaginary  perfons  that  were  pledges  for  the  plaintiff's 
profecution,  John  Doe  and  Richard  Roe.  Or,  if  the  defendant 
does  not  appear  upon  the  return  of  the  writ,  or  within  four  (or, 
in  fome  cafes,  eight)  days  after,  the  plaintiff  may  enter  an  ap- 
pearance for  him,  as  if  he  had  really  appeared  -,  and  may  file 
common  bail  in  the  defendant's  name,  and  proceed  thereupon  as 
if  the  defendant  had  done  it  himfelf. 

B  u  T  if  the  plaintiff  will  make  affidavit,  or  afTert  upon  oath, 
that  the  caufe  of  action  amounts  to  ten  pounds  or  upwards,  then 
in  order  to  arreft  the  defendant,  and  make  him  put  in  fubftantial 
fureties  for  his  appearance,  called  fpecial  bail,  it  is  required  by 
ftatute  13  Car.  II.  ft.  2.  c.  2.  that  the  true  caufe  of  action  mould 
be  expreffed  in  the  body  of  the  writ  or  procefs.  This  ftatute 
(without  any  fuch  intention  in  the  makers)  had  like  to  have 
oufted  the  king's  bench  of  all  it's  jurifdiction  over  civil  injuries 

without 
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without  force  :  for,  as  the  bill  of  Middlefex  was  framed  only  for 
actions  of  trefpafs,  a  defendant  could  not  be  arrefled  and  held  to 
bail  thereupon  for  breaches  of  civil  contracts.  But  to  remedy 
this  inconvenience,  the  officers  of  the  king's  bench  devifed  a  me- 
thod of  adding  what  is  called  a  claufe  of  ac  etiam  to  the  ufual 
complaint  of  trefpafs;  the  bill  of  Middlefex  commanding  the  de- 
fendant to  be  brought  in  to  anfwer  the  plaintiff  of  a  plea  of  tref- 
pafs, and  alfo  to  a  bill  of  debt f :  the  complaint  of  trefpafs  giving 
cognizance  to  the  court,  and  that  of  debt  authorizing  the  arrefl. 
In  return  for  which,  lord  chief  juflice  North  a  few  years  after- 
wards, in  order  to  fave  the  fuitors  of  his  court  the  trouble  and  ex- 
penfe  of  fuing  out  fpecial  originals,  directed  that  in  the  common 
pleas,  befides  the  ufual  complaint  of  breaking  the  plaintiff's  clofe, 
a  claufe  of  ac  etiam  might  be  alfo  added  to  the  writ  of  capias, 
containing  the  true  caufe  of  action ;  as,  "  that  the  faid  Charles 
"  the  defendant  may  anfwer  to  the  plaintiff  of  a  plea  of  trefpafs 
"  in  breaking  his  clofe  :  and  alto,  ac  etiam,  may  anfwer  him,  ac- 
"  cording  to  the  cuflom  of  the  court,  in  a  certain  plea  of  trefpafs 
"  upon  the  cafe,  upon  promifes,  to  the  value  of  twenty  pounds, 
"  &cz."  The  fum  fworn  to  by  the  plaintiff  is  marked  upon  the 
back  of  the  writ ;  and  the  fheriff,  or  his  officer  the  bailiff,  is  then 
obliged  actually  to  arrefl  or  take  into  cuflody  the  body  of  the  de- 
fendant, and,  having  fo  done,  to  return  the  writ  with  a  cepi  cor- 
pus endorfed  thereon. 

A  N  arrefl  mufl  be  by  corporal  feiling  or  touching  the  defend- 
ant's body;  after  which  the  bailiff  may  juflify  breaking  open 
the  houfe  in  which  he  is,  to  take  him  :  otherwife  he  has  no  fuch 
power;  but  muft  watch  his  opportunity  to  arrefl  him.  For  every 
man's  houfe  is  looked  upon  by  the  law  to  be  his  caflle  of  defence 
and  afylum,  wherein  he  mould  fuffer  no  violence.  Which  prin- 
ciple is  carried  fo  far  in  the  civil  law,  that  for  the  moft  part  not 
fo  much  as  a  common  citation  or  fummons,  much  lefs  an  arrefl, 
can  be  executed  upon  a  man  within  his  own  walls h.  Peers  of 

f  Append.  N°.  III.  §.  3.  life  of  lord  Guilford.  99. 

t  Lilly  praft.  Reg.  t.  ac  etiam.     North's         h  Ff.  2.4. 18—21. 
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the  realm,  members  of  parliament,  and  corporations,  are  privi- 
leged from  arrefts  -,  and  of  courfe  from  outlawries '.  And  againft 
them  the  procefs  to  inforce  an  appearance  muft  be  by  fummons 
and  diftrefs  infinite,  inftead  of  a  capias.  Alfo  clerks,  attorneys, 
and  all  other  perfons  attending  the  courts  of  juftice  (for  attor- 
neys, being  officers  of  the  court,  are  always  fuppofed  to  be  there 
attending)  are  not  liable  to  be  arrefted  by  the  ordinary  procefs  of 
the  court,  but  muft  be  fued  by  bill  (called  ufually  a  bill  of  privi- 
lege] as  being  perfonally  prefent  in  court k.  Clergymen  perform- 
ing divine  fervice,  and  not  merely  flaying  in  the  church  with  a 
fraudulent  defign,  are  for  the  time  privileged  from  arrefts,  by 
ftatute  50  Edw.  III.  c.  5.  and  i  Ric.  II.  c.  16.  as  likewife  mem- 
bers of  convocation  actually  attending  thereon,  by  ftatute  SHen.VI. 
c.  i.  Suitors,  witnefles,  and  other  perfons,  neceffarily  attend- 
ing any  courts  of  record  upon  bufinefs,  are  not  to  be  arrefted 
during  their  actual  attendance,  which  includes  their  neceflary 
coming  and  returning.  And  no  arreft  can  be  made  in  the  king's 
prefence,  nor  within  the  verge  of  his  royal  palace,  nor  in  any 
place  where  the  king's  juftices  are  actually  fitting.  The  king 
hath  moreover  a  fpecial  prerogative,  (which  indeed  is  very  fel- 
dom  exerted ')  that  he  may  by  his  writ  of  protection  privilege  a 
defendant  from  all  perfonal,  and  many  real,  fuits  for  one  year  at 
a  time,  and  no  longer ;  in  refpect  of  his  being  engaged  in  his 
fervice  out  of  the  realm"1.  And  the  king  alfo  by  the  common 
law  might  take  his  creditor  into  his  protection,  fo  that  no  one 
might  fue  or  arreft  him  till  the  king's  debt  were  paid":  but  by  the 
ftatute  25  Edw.  III.  ft.  5.  c.  19.  notwithftanding  fuch  protection, 
another  creditor  may  proceed  to  judgment  againft  him,  with  a 

'  Whitelock  of  parl.  206,  207.  "  jeft  to  other  mens  actions ;  left  ftie  might 

k  Bro.  Mr.  t.  lille.  29.    i  2  Mod.  163.  "bethought  to  delay  juflice."    But  king 

1  Sir  Edward  Coke  informs   us,   (•!  Inft.  William,  in  1692,  granted  one  to  lord  Cum, 

131.)  that  herein  "he  could  fay  nothing  of  to  protedl  him  from  being  outlawed  by  his 

'  his  own  experience;   for  albeit  queen  Eli-  taylor  :   (3  Lev.  332.)  which  is  the  laft  that 

•  zabeth   maintained  many  wars,    yet  fhe  appears  upon  our  book*. 

'granted  few  or  no  protections  :    and  her         m  Finch.  L.  454.    3  Lev.  332. 

;  reafon  was,  that  he  was  no  fit  fubjeft  to         n  F.  N.  B.  28.     Co.  Litt.  131. 

'  be  employed  in  her  fervice,  that  was  fub- 

VOL.  III.  Nn  flay 
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flay  of  execution,  till  the  king's  debt  be  paid  ;  unlefs  fuch  cre- 
ditor will  undertake  for  the  king's  debt,  and  then  he  mall  have 
execution  for  both.  And,  laftly,  by  flatute  29  Car.  II.  c.  7.  no 
arrefl  can  be  made,  nor  procefs  ferved  upon  a  funday,  except  for 
treaibn,  felony,  or  breach  of  the  peace. 

WH  E  N  the  defendant  is  regularly  arrefled,  he  muft  either  go 
to  prifon,  for  fafe  cuftody  j  or  put  in  fpecial  bail  to  the  meriff. 
For,  the  intent  of  the  arrefl  being  only  to  compel  an  appearance 
in  court  at  the  return  of  the  writ,  that  purpofe  is  equally  an- 
fwered,  whether  the  meriff  detains  his  perfon,  or  takes  fufHcient 
fecurity  for  his  appearance,  called  bail  (from  the  French  word, 
bailler,  to  deliver)  becaufe  the  defendant  is  bailed,  or  delivered, 
to  his  fureties,  upon  their  giving  fecurity  for  his  appearance ;  and 
is  fuppofed  to  continue  in  their  friendly  cuftody  inflead  of  going 
to  gaol.  The  method  of  putting  in  bail  to  the  fheriff  is  by  en- 
tering into  a  bond  or  obligation,  with  one  or  more  fureties  (not 
iidlitious  perfons,  as  in  the  former  cafe  of  common  bail,  but  real, 
fubilantial,  refponfible  bondfmen )  to  infure  the  defendant's  ap- 
pearance at  the  return  of  the  writ ;  which  obligation  is  called 
the  bail  bond0.  The  fherifF,  if  he  pleafes,  may  let  the  defend- 
ant go  without  any  fureties  ;  but  that  is  at  his  own  peril :  for, 
after  once  taking  him,  the  meriff  is  bound  to  keep  him  fafely, 
fo  as  to  be  forthcoming  in  court ;  otherwife  an  action  lies  againft 
him  for  an  efcape.  But,  on  the  other  hand,  he  is  obliged,  by 
flatute  23  Hen. VI.  c.  10.  to  take  (if  it  be  tendered)  a  fufficient 
bailbond  :  and,  by  flatute  12  Geo.  I.  c.  29.  the  meriff  mall  take 
bail  for  no  other  fum  than  fuch  as  is  fworn  to  by  the  plaintiff, 
and  endorfed  on  the  back  of  the  writ. 

UPON  the  return  of  the  writ,  or  within  four  days  after, 
the  defendant  mull  appear  according  to  the  exigency  of  the  writ. 
This  appearance  is  effected  by  putting  in  and  juftifying  bail  fa 
the  aftion;  which  is  commonly  called  putting  in  bail  above.  If 
this  be  not  done,  and  the  bail  that  were  taken  by  the  ilieriff 

•  Append.  N°.  III.  §.5. 
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below  are  refponfible  perfons,  the  plaintiff  may  take  an  aflign- 
ment  from  the  fheriff  of  the  bail-bond  (under  the  ftatute  4  & 
5  Ann.  c.  16.)  and  bring  an  adlion  thereupon  againft  the  IherirF's 
bail.  But  if  the  bail,  fo  accepted  by  the  fheriff,  be  infolvent 
perfons,  the  plaintiff  may  proceed  againft  the  flieriff  himfelf, 
by  calling  upon  him,  firft,  to  return  the  writ  (if  not  already 
done)  and  afterwards  to  bring  in  the  body  of  the  defendant. 
And,  if  the  fheriff  does  not  then  caufe  fufficient  bail  to  be  put 
in  above,  he  will  himfelf  be  refponfible  to  the  plaintiff. 

TH  E  bail  above,  or  bail  to  the  aflion,  muft  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  elfe,  in 
the  country,  before  a  commifiioner  appointed  for  that  purpofe  by 
virtue  of  the  ftatute  4  W.  &  M.  c.  4.  which  muft  be  tranf- 
mitted  to  the  court.  Thefe  bail,  who  muft  at  leaft  be  two  in 
number,  muft  enter  into  a  recognizance  p  in  court  or  before  the 
judge  or  commiflioner,  whereby  they  do  jointly  and  feverally 
undertake,  that  if  the  defendant  be  condemned  in  the  action 
he  {hall  pay  the  cofts  and  condemnation,  or  render  himfelf  a 
prifoner,  or  that  they  will  pay  it  for  him  :  which  recognizance 
is  tranfmitted  to  the  court  in  a  flip  of  parchment  intitled  a  bail 
piece q.  And,  if  required,  the  bail  muft  jujlify  themfelves  in 
court,  or  before  the  commiflioner  in  the  country,  by  fwearing 
themfelves  houfe-keepers,  and  each  of  them  to  be  worth  double 
the  fum  for  which  they  are  bail,  after  payment  of  all  their  debts. 
This  anfwers  in  fome  meafure  to  the  Jlipulatio  or  Jatljdatio  of 
the  Roman  laws',  which  is  mutually  given  by  each  litigant  party 
to  the  other  :  by  the  plaintiff,  that  he  will  profecute  his  fuit, 
and  pay  the  cofts  if  he  lofes  his  caufe  j  in  like  manner  as  our 
law  ftill  requires  nominal  pledges  of  profecution  from  the  plain- 
tiff: by  the  defendant,  that  he  fhall  continue  in  court,  and 
abide  the  fentence  of  the  judge,  much  like  our  fpecial  bail; 
but  with  this  difference,  that  the  JidejuJJores  were  there  abfo- 
lutely  bound  judicatum  Jblvere,  to  fee  the  cofts  and  condemna- 

»  Append.  N°.  III.  §.  5.  '  /«/?.  /.  4.  /.  1 1.    Ff.  I.  2.  t.  8. 
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tion  paid  at  all  events :  whereas  our  fpecial  bail  may  be  difchar- 
ged,  by  furrendering  the  defendant  into  cuftody,  within  the  time 
allowed  by  law  ;  for  which  purpofe  they  are  at  all  times  intitled 
to  a  warrant  to  apprehend  him5. 

SP  E  CIAL  bail  is  required  (as  of  courfe)  only  upon  adtions  of 
debt,  or  adtions  on  the  cafe  in  trover  or  for  money  due,  where  the 
plaintiff  can  fwear  that  the  caufe  of  adtion  amounts  to  ten  pounds : 
but  in  adlions  where  the  damages  are  precarious,  being  to  be  afTefled 
ad  libitum  by  a  jury,  as  in  adlions  for  words,  ejectment,  or  trefpafs, 
it  is  very  feldom  poffible  for  a  plaintiff  to  fwear  to  the  amount  of 
his  caufe  of  adtion;  and  therefore  no  fpecial  bail  is  taken  thereon, 
unlefs  by  a  judge's  order  or  the  particular  directions  of  the  court, 
in  fome  peculiar  fpecies  of  injuries,  as  in  cafes  of  mayhem  or  atro- 
cious battery  ;  or  upon  fuch  fpecial  circumftances,  as  make  it  ab- 
folutely  neceflary  that  the  defendant  mould  be  kept  within  the 
reach  of  juftice.  Alfo  in  adtions  againft  heirs,  executors,  and  ad- 
miniftrators,  for  debts  of  the  deceafed,  fpecial  bail  is  not  de- 
mandable  :  for  the  adtion  is  not  fo  properly  againft  them  in  per- 
fon,  as  againft  the  effedts  of  the  deceafed  in  their  pofleffion.  But 
fpecial  bail  is  required  even  of  them,  in  adtions  for  a  devajla'vity 
or  wafting  the  goods  of  the  deceafed  ;  that  wrong  being  of  their 
own  committing. 

TH  u  s  much  for  procefs ;  which  is  only  meant  to  bring  the 
defendant  into  court,  in  order  to  conteft  the  fuit,  and  abide  the 
determination  of  the  law.  When  he  appears  either  in  perfon 
as  a  prifoner,  or  out  upon  bail,  then  follow  the  pleadings  be- 
tween the  parties,  which  we  fhall  confider  at  large  in  the  next 
chapter. 

1  2  Show.  202.    6  Mod.  231. 
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CHAPTER    THE     TWENTIETH. 
OF     PLEADING. 


PLEADINGS  are  the  mutual  altercations  between  the 
plaintiff  and  defendant  -,  which  at  prefent  are  fet  down 
and  delivered  into  the  proper  office  in  writing,  though  formerly 
they  were  ufually  put  in  by  their  counfel  ore  tenus,  or  viva  voce, 
in  court,  and  then  minuted  down  by  the  chief  clerks,  or  pro- 
thonotaries ;  whence  in  our  old  law  French  the  pleadings  are 
frequently  denominated  the  parol. 

TH  E  firft  of  thefe  is  the  declaration,  narratio,  or  count,  an- 
tiently  called  the  tale*;  in  which  the  plaintiff  fets  forth  his  caufe 
of  complaint  at  length  :  being  indeed  only  an  amplification  or 
expofition  of  the  original  writ  upon  which  his  action  is  founded, 
with  the  additional  circumftances  of  time  and  place,  when  and 
where  the  injury  was  committed.  But  we  may  remember1"  that, 
in  the  king's  bench,  when  the  defendant  is  brought  into  court 
by  bill  of  Middlefex,  upon  a  fuppofed  trefpafs,  in  order  to  give 
the  court  a  jurifdiction,  the  plaintiff  may  declare  in  whatever 
action,  or  charge  him  with  whatever  injury,  he  thinks  proper  ; 
unlefs  he  has  held  him  to  bail  by  a  fpecial  ac  etiam,  which  the 
plaintiff  is  then  bound  to  purfue.  And  fo  alfo,  in  order  to  have 
the  benefit  of  a  capias  to  fecure  the  defendant's  perfon,  it  was 
the  antient  practice  and  is  therefore  ftill  warrantable  in  the  com- 

»  Append.  N°.  II.  §.  z.  N°.  III.  §.  6.  b  See  pag.  285.  288. 
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mon  pleas,  to  fue  out  a  writ  of  trefpafs  quare  claufum  fregit,  for 
breaking  the  plaintiff's  clofe  j  and  when  the  defendant  is  once 
brought  in  upon  this  writ,  the  plaintiff  declares  in  whatever  ac- 
tion the  nature  of  his  aclual  injury  may  require ;  as  an  adtion  of 
covenant,  or  on  the  cafe  for  breach  of  contract,  or  other  lefs 
forcible  tranfgremonc:  unlefs  by  holding  the  defendant  to  bail  on 
a  fpecial  ac  etiam,  he  has  bound  himfelf  to  declare  accordingly. 

I  N  local  actions,  where  poffeflion  of  land  is  to  be  recovered, 
or  damages   for  an   adlual   trefpafs,  or  for  wafte,  &  c,  affedting 
land,  the  plaintiff  muft  lay  his  declaration  or  declare  his  injury 
to  have  happened  in  the  very  county  and  place  that  it  really  did 
happen}   but   in  tranfitory  adtions,  for  injuries  that  might  have 
happened  any  where,  as  debt,  detinue,  flander,  and  the  like,  the 
plaintiff  may  declare  in  what  county  he  pleafes,  and  then  the  trial 
muft  be  in  that  county  in  which  the  declaration  is  laid.    Though 
if  the  defendant  will  make  affidavit,  that  the  caufe  of  adtion,  if 
any,  arofe  not  in  that  but  in  another  county,  the  court  will  di- 
recT:   a  change   of  the   venue,  or   vifne,   (that   is,  the  vicinia  or 
neighbourhood  in  which  the  injury  is  declared  to  be  done)  and 
will  oblige  the  plaintiff  to  declare  in  the  proper  county.    For  the 
ftatute  6  Ric.  II.  c.2.  having  ordered  all  writs  to  belaid  in  their 
proper  counties,  this,  as  the  judges  conceived,  impowered  them 
to  change   the  venue,  if  required,  and  not  to  infift   rigidly  on 
abating  the  writ :   which   pradtice  began  in  the  reign  of  James 
the  firftd.      And  this  power  is  difcretionally  exercifed,  fo  as  not 
to  caufe  but  prevent  a  defedt  of  juftice.     Therefore  the  court  will 
not  change  the  venue  to  any  of  the  four  northern  counties,  pre- 
vious  to  the  fpring  circuit ;   becaufe  there  the  aflifes  are  holden 
only  once  a  year,  at  the  time  of  the  fummer  circuit.     And  it  will 
fometimes   remove  the   venue  from  the  proper  jurifdidtion,   (ef- 
pecially   of  the  narrow  and  limited    kind)    upon   a   fuggeftion, 
duly   fupported,  that  a  fair  and  impartial  trial   cannot  be  had 
therein e. 

c  2Ventr.  259.  e  Stra.  874. — Mylock  v.  Saladine.  frin. 

*  z  Salk.  670.  4  Gee.  III.  B.  R. 

IT 
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I  T  is  generally  ufual  in  actions  upon  the  cafe  to  let  forth  fe- 
veral  cafes,  by  different  counts  in  the  fame  declaration  ;  fo  that 
if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed  in  an- 
other. As,  in  an  action  on  the  cafe  upon  an  ajjumpjit  for  goods 
fold  and  delivered,  the  plaintiff  ufually  counts  or  declares,  firft; 
upon  a  fettled  and  agreed  price  between  him  and  the  defendant; 
as  that  they  bargained  for  twenty  pounds :  and  left  he  fhould 
fail  in  the  proof  of  this,  he  counts  likewife  upon  a  quantum  va- 
lebant ;  that  the  defendant  bought  other  goods,  and  agreed  to 
pay  him  fo  much  as  they  were  reafonably  worth  ;  and  then  avers 
that  they  were  worth  other  twenty  pounds  :  and  fo  on  in  three 
or  four  different  fhapes  ;  and  at  laft  concludes  with  declaring  that 
the  defendant  had  refufed  to  fulfil  any  of  thefe  agreements, 
whereby  he  is  endamaged  to  fuch  a  value.  And  if  he  proves  the 
cafe  laid  in  any  one  of  his  counts,  though  he  fails  in  the  reft, 
he  mail  recover  proportionable  damages.  This  declaration  always 
concludes  with  theie  words,  "  and  thereupon  he  brings  fnit,  &c ; 
"  inde  producit  feSlam,  &c."  By  which  word,  fuit  or  feSla,  (a 
fequendoj  were  antiently  underftood  the  witneffes  or  followers  of 
the  plaintifff.  For  in  former  times  the  law  would  not  put  the 
defendant  to  the  trouble  of  anfwering  the  charge,  till  the  plaintiff 
had  made  out  at  leaft  a  probable  cafe B.  But  the  actual  produc- 
tion of  the  fuit,  the  fe$a,  or  followers,  is  now  antiquated  ;  and 
hath  been  totally  difufed,  at  leaft  ever  fmce  the  reign  of  Edward 
the  third,  though  the  form  of  it  ftill  continues. 

AT  the  end  of  the  declaration  are  added  alfo  the  plaintiff's 
common  pledges  of  profecution,  John  Doe  and  Richard  Roe, 
which,  as  we  before  obferved  h,  are  now  mere  names  of  form ; 
though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for  the 
amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited,  barred 
of  his  action,  or  had  a  verdict  and  judgment  againft  him  '.  For, 
if  the  plaintiff  neglects  to  deliver  a  declaration  for  two  terms  af- 

f  Seld.  in  Fortefc.  c.  21.  h  See  pag.  275. 

8  Brad.  400.   Flet.  /.  2.  c.  6.  '3  Bulftr.  275.    4  Intl.  189. 
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ter  the  defendant  appears,  or  is  guilty  of  other  delays  or  defaults 
againft  the  rules  of  law  in  any  fubfequent  ftage  of  the  aclion,  he 
is  adjudged  not  to  follow  or  purfue  his  remedy  as  he  ought  to  do, 
and  thereupon  a  nonfuit,  or  non  profeqiiitw,  is  entered  ;  and  he  is 
faid  to  be  nonpros.'^.  And  for  thus  deferting  his  complaint,  after 
making  a  falfe  claim  or  complaint  (profalfo  clamorefuo)  he  mall 
not  only  pay  cofts  to  the  defendant,  but  is  liable  to  be  amerced 
to  the  king.  A  retraxit  differs  from  a  nonfuit,  in  that  the  one 
is  negative,  and  the  other  pofitive  :  the  norifuit  is  a  default  and 
negledl  of  the  plaintiff,  and  therefore  he  is  allowed  to  b-egin  his  *' 
fuit  again,  upon  payment  of  cofts ;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  fuit,  in  court,  and  by  this  he  for 
ever  lofes  his  aclion.  A  dij-continuance  is  fome  what  fimilar  to  a 
nonfuit :  for  when  a  plaintiff  leaves  a  chafm  in  the  proceedings 
of  his  caufe,  as  by  not  continuing  the  procefs  regularly  from  day 
to  day,  and  time  to  time,  as  he  ought  to  do,  the  fuit  is  difcon- 
tinued,  and  the  defendant  is  no  longer  bound  to  attend  ;  but  the 
plaintiff  muft  begin  again,  by  fuing  out  a  new  original,  ufually 
paying  cofts  to  his  antagonist.  Antiently,  by  the  demife  of  the 
king,  all  fuits  depending  in  his  courts  were  at  once  difcontinued, 
and  the  plaintiff  was  obliged  to  renew  the  procefs,  by  fuing  out 
a  frem  writ  from  the  fuccelfor ;  the  virtue  of  the  former  writ 
being  totally  gone,  and  the  defendant  no  longer  bound  to  attend 
in  confequence  thereof:  but,  to  prevent  the  expenfe  as  well  as 
delay  attending  this  rule  of  law,  the  ftatute  i  Edw.  VI.  c.  7. 
ena&s,  that  by  the  death  of  the  king  no  action  mall  be  difcon- 
tinued ;  but  all  proceedings  (hall  ftand  good  as  if  the  fame  king 
had  been  living. 

WH  E  N  the  plaintiff  hath  ftated  his  cafe  in  the  declaration,  it 
is  incumbent  on  the  defendant  within  a  reafonable  time  to  make 
his  defence  and  to  put  in  a  plea ;  or  elfe  the  plaintiff  will  at  once 
recover  judgment  by  default,  or  nibil  dicit  of  the  defendant. 

DEFENCE,  in  it's  true  legal  fenfe,  fignifies  not  a  j unification, 
protedion,  or  guard,  which  is  now  it's  popular  fignifkation  -,  but 

merely 
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merely  an  oppofing  or  denial  (from  the  French  verb  defender]  of  the 
truth  or  validity  of  the  complaint.    It  is  the  conteftatio  litis  of  the 
civilians  :  a  general  alTertion  that  the  plaintiff"  hath  no  ground  of 
action,  which  aiTertion  is  afterwards  extended  and  maintained  in 
his  plea.    For  it  would  be  ridiculous  to  fuppole  that  the  defend- 
ant comes  and  defends  (or,  in  the  vulgar  acceptation  juftifies)  the 
force  and  injury,  in  one  line,  and  pleads  that  he  is  not  guilty  of  the 
trefpafs  complained  of,  in  the  next.    And  therefore  in  actions  of 
dower,  where  the  demandant  does  not  count  of  any  injury  done, 
but  merely  demands  her  endowment11,    and  in  affifes  of  land, 
where  alfo  there  is  no  injury  alleged,  but  merely  a  question  ot 
right  ftated  for  the  determination  of  the  recognitors  or  jury,  the 
tenant  makes  no  fuch  defence1.   In  writs  of  entry"1,  where  no  injury 
is  ftated  in  the  count,  but  merely  the  right  of  the  demandant  and 
the  defective  title  of  the  tenant,  the  tenant  comes  and  defends 
or  denies  his  right,  jus  fuum,  that  is  (as  I  underftand  it,  though 
witlva  fmall  grammatical  inaccuracy)  the  right  of  the  demandant, 
the  only  one  expreflly  mentioned  in  the  pleadings  :  or  elfe  denies 
his  own  right  to  be  fuch,  as  is  fuggefted  by  the  count  of  the  de- 
mandant.   And  in  w.rits  of  right n  the  tenant  always  comes  and 
defends  the  right  of  the  demandant  and  his  k\fm,juspraedi£liS. 
et  feifinam  ipjius  °,  (or  elfe  the  feifm  of  his  anceftor,  upon  which 
he  counts,  as  the  cafe  may  be)  and  the  demandant  may  reply,  that 
the  tenant  unjuftly  defends  his,   the  demandant's  right,  and  the 
feilin  on  which  he  counts p.    All  which  is  extremely  clear,  if  we 
understand  by  defence  an  oppo/ition  or  denial,  but  is  otherwife  in- 
explicably difficult q. 

TH  E  courts  were  formerly  very  nice  and  curious  with  refpecl: 
to  the  nature  of  the  defence  ,  fo  that  if  no  defence  was  made, 
though  a  fufficient  plea  was  pleaded,  the  plaintiff  fhould  recover 


k  Raftal.  entr.234. 
1   Booth  of  real  aftions.  1 18. 
m  Vol.  II.  append.  N°.  V.  §.  2. 
"  Append.  NM.  §.  5. 

VOL.  III. 


0  Co.  Entr.  183. 

P  KO-TJ.  Narr.  230.  edit.  1534. 


The  true  reafon  of  this,  fays  Booth,  (on 
real  aftions.  94. 1 1 2.)  I  could  never  yet  find. 

O  o  judg- 
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judgment':  and  therefore  the  book,  entitled  novae  narrationes  or 
the  new  talys  %  at  the  end  of  almoft  every  count,  narratio,  or  tale, 
fubjoins  fuch  defence  as  is  proper  for  the  defendant  to  make.  For 
a  general  defence  or  denial  was  not  prudent  in  every  fituation,  fince 
thereby  the  propriety  of  the  writ,  the  competency  of  the  plaintiff, 
and  the  cognizance  of  the  court,  were  allowed.  By  defending  the 
force  and  injury  the  defendant  waved  all  pleas  of  mifnofmer'; 
by  defending  the  damages,  all  exceptions  to  the  perfon  of  the 
plaintiff ;  and  by  defending  either  one.  or  the  other  ivhen  antL 
ivhere  it  mould  behove  him,  he  acknovvleged  the  jurifdidtion. 
of  the  court  u.  But  of  late  years  thefe  niceties  have  been  very 
defervedly  difcountenanced  w ;  though  they  ftill  feem  to  be  law, 
if  infifted  on*. 

AFTER  defence  made,  the  defendant  mufl  put  in  his  plea* 
But,  before  he  pleads,  he  is  in  titled  to  demand  one  imparlance y, 
or  licentia  loquendi,  and  may  have  more  granted  by  confent  of  the 
plaintiff;  to  fee  if  he  can  end  the  matter  amicably  without  far- 
ther fuit,  by  talking  with  the  plaintiff :  a  practice,  which  is  z 
fuppofed  to  have  arifen  from  a  principle  of  religion,  in  obedience 
to  that  precept  of  the  gofpel,  "  agree  with  thine  adverfary  quickly. 
"  whilfr.  thou  art  in  the  way  with  him3. "  And  it  may  be  obferved, 
that  this  gofpel  precept  has  a  plain  reference  to  the  Roman  law  of 
the  twelve  tables,  which  expreffly  directed  the  plaintiff  and  de- 
fendant to  make  up  the  matter,  while  they  were  in  the  way,  or 
going  to  the  praetor ;  —  in  via,  rem  uti  pacunt  orato.  There  are 
alfo  many  other  previous  fteps  which  may  be  taken  by  a  defendant 
before  he  puts  in  his  plea.  He  may,  in  real  actions,  demand  a  view 

*  Co.  Litt.  127.  dt-Tjcra,  il  accepte  la  foiar  de  courte  dt  canuftrt 

s  edit.  1534-  en  trier  lour  pie.    (Mod.  tenend.  cur.  408.  edit. 

'  Theloal.  dig.  /.  14.  c.  I.  pag.  357.  J534J    See  alfo- Co.  Litt.  127. 

u  En  la  defence  font  iij  chafes  entendantz  :  w  Salk.  217.    Lord  Raym.  282. 

fer  tant  quit  defende  tart  ct  farce,  home  dovt  *  Carth   230.    Lord  Raym.  117. 

entendre  quit  Je  excuj'e  de  tvi't  a  luy  furmys  per  y  Append.  N°.  III.  $,.  6. 

tounte,  et  fait  fe  partie  al  pit ;  et  per  tant  quil  *  Gilb.  Hill.  Com,  PI.  55. 

defende  l«s  damages,  il  affirme  le partie  able  t/ejire  a  Matth.  V.  2  ^ . 
;  et  per  tant  quil  defende  ou  et  quant  il 

of 
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of  the   thing  in  queftion,  in  order  to  afcertain  it's  identity  and 
other  circumstances.    He  may  crave  cyerb  of  the  writ,  or  of  the 
bond,  or  other  fpecialty  upon  which  the  action  is  brought ;  that 
is  to  hear  it  read  to  him  ;  the  generality  of  defendants  in  the  times 
of  antient  limplicity  being  fuppofed  incapable  to  read  it  them- 
felves :  whereupon  the  whole  is  entered  verbatim  upon  the  record, 
and  the  defendant  may  take  advantage  of  any  condition  or  other 
part  of  it,  not  ftated  in  the  plaintiff's  declaration.    In  real  actions 
alfo  the  tenant  may  pray  in  aid,  or  call  for  affiftance  of  another, 
to  help  him  to  plead,  becaufe  of  the  feeblenefs  and  imbecillity  of 
his  own  eftate.    Thus  a  tenant  for  life  may  pray  in  aid  of  him 
that  hath  the  inheritance  in  remainder  or  reverfion ;  and  an  in- 
cumbent may  pray   in  aid  of  the  patron  and  ordinary  :   that  is, 
that   they  mall   be  joined  in  the  action  and  help  to  defend  the 
title.    Voucher  alfo  is  the  calling  in  of  fome  perfon  to  amfwer  the 
action,  that  hath  warranted  the  title  to  the  tenant  or  defendant. 
-This  we  ftill  make  ufe  of  in  the  forai  of  common  recoveries c, 
which  are  grounded  on  a  wnit  of  entry ;  a  fpecies  of  a£tion  that 
we  may  remember  relies  chiefly  on  the  weaknefs  of  the  tenant's 
title,  who  therefore  vouches  another  perfon  to  warrant  it.    If  the 
vouchee  appears,  he  is  made  defendant  inftead  of  the  voucher  : 
but,  if  he  afterwards  makes  default,  recovery  mall  be  had  againft 
the  original  defendant;  and  he  mall  recover  over  an  equivalent  in 
value,  againft  the  deficient  vouchee.    In  affifes  indeed,  where  the 
principal  queftion  is  whether  the  demandant  or  his  ancestors  were 
or  were  not  in  polleflion  till  the  oufler  happened,  and  the  title  of 
the  tenant  is  little  (if  at  all)  difcuffed,  there  no  voucher  is  allowed; 
but  the  tenant  may  bring  a  writ  of  ivarrantia  chart ae  againft  the 
warrantor,  to  compel  him  to  aflift  him  with  a  good  plea  or  de- 
fence, or  elfe  to  render  damages  and  the  value  of  the  land,  if 
recovered  againft  the  tenantd.    In  many  real  actions  alfo%  brought 
by  or  againft  an  infant  under  the  age  of  twenty  one  years,  and 
alfo  in  actions  of  debt  brought  againft  hina,  as  heir  to  any  de- 
ceafed  anceftor,  either  party  may  fuggeft  the  nonage  of  the  in- 

"  Append.  N°.  III.  §.  6.  •'P.M.  8.135. 

c  Vol.11,  append.  N°.  V.  §.  z.  c  Dyer.  137. 

O  o  2  fant, 
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fant,  and  pray  that  the  proceedings  may  be  deferred  till  his  full 
age,  or  in  our  legal  phrafe  that  the  infant  may  have  his  age,  and 
that  the  parol  may  demur,  that  is  that  the  pleadings  may  be  ftaid; 
and  then  they  ihall  not  proceed  till  his  full  age,  unlefs  it  be  ap- 
parent that  he  cannot  be  prejudiced  thereby*.  But,  by  the  fta- 
tutes  of  Weftm.  i.  3  Edw.  I.  c.  46.  and  of  Glocefter  6  Edw.  I. 
c.  2.  in  writs  of  entry  fur  dijjeijin  in  fome  particular  cafes,  and 
in  actions  aunceftrel  brought  by  an  infant,  the  parol  fliall  not  de- 
mur :  othervviie  he  might  be  deforced  of  his  whole  property, 
and  even  want  a  maintenance,  till  he  came  of  age.  So  likewife 
in  a  writ  of  dower  the  heir  fliall  not  have  his  age  j  for  it  is 
necellary  that  the  widow's  claim  be  immediately  determined,  elfe 
me  may  want  a  prefent  fubfiflence 6.  Nor  fhall  an  infant  patron 
have  it  in  a  quare  impedit\  fince  the  law  holds  it  neceffary 
and  expedient,  that  the  church  be  immediately  filled.  It  is  in 
thisy  ftage  alfo  of  the  caufe,  if  at  all,  that  cognizance  of  the  fuit 
muft  be  claimed  or  demanded ;  when  any  perfon  or  body  corpo- 
rate hath  the  franchife,  not  only  of  holding  pleas  within  a  parti- 
cular limited  jurifdidtion,  but  alfo  of  the  cognizance  of  pleas  : 
and  that,  either  without  any  words  exclufive  of  other  courts, 
which  entitles  the  lord  of  the  franchife,  whenever  any  fuit  that 
belongs  to  his  jurifdiction  is  commenced  in  the  courts  at  Weft- 
minfter,  to  demand  the  cognizance  thereof;  or  ivith  fuch  exclet- 
iive  words,  which  alfo  entitle  the  defendant  to  plead  to  the  ju- 
rifdidtion  of  the  court1.  Upon  this  claim  of  cognizance,  if  al- 
lowed, all  proceedings  mall  ceafe  in  the  fuperior  court,  and  the 
plaintiff  is  left  at  liberty  to  purfue  his  remedy  in  the  fpecial  ju- 
rifdidlion.  As  when  a  fcholar  or  other  privileged  perfon  of  the 
univerfities  of  Oxford  or  Cambridge  is  impleaded  in  the  courts 
at  Weftminfler  for  any  caufe  of  action  whatfoever,  unlefs  upon 
a  queftion  of  freehold  k.  In  thefe  cafes,  by  the  charter  of  thofe 
learned  bodies,  confirmed  by  act  of  parliament,  the  chancellor 
or  vice-chancellor  may  put  in  a  claim  of  cognizance  ;  which, 

•  Finch.  L.  360.  '  2  Lord  Raym.  836.    toMod.  126. 

*  i  Roll.  Abr.  137.  k  See  pag.  83. 
"  Hid.  138. 
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if  made  in  due  time  and  with  due  proof  of  the  fads  alleged,  is 
regularly  allowed  by  the  courts1.  It  muft  be  demanded  before 
any  imparlance,  for  that  is  a  fubmiffion  to  the  jurifdiction  of  the 
fuperior  court :  and  it  will  not  be  allowed  if  it  occafions  a  fail- 
ure of  juftice1",  or  if  an  action  be  brought  againft  the  perfon 
himfelf  who  claims  the  franchife,  unlefs  he  hath  alfo  a  power  in 
fuch  cafe  of  making  another  judge". 

WH  E  N  thefe  proceedings  are  over,  the  defendant  muft  then 
put  in  his  excufe  or  plea.  Pleas  are  of  two  forts ;  dilatory  pleas, 
and  pleas  to  the  aSlion.  Dilatory  pleas  are  fuch  as  tend  merely  to 
delay  or  put  off  the  fuit,  by  queftioning  the  propriety  of  the  re- 
medy, rather  than  by  denying  the  injury  :  pleas  to  the  action  are 
fuch  as  difpute  the  very  caufe  of  fuit.  The  former  cannot  be 
pleaded  after  a  general  imparlance,  which  is  an  acknowlegement 
of  the  propriety  of  the  action. 

i.  DILATORY  pleas  are,  i.  To  the  jurifdiStton  of  the  court : 
alleging,  that  it  ought  not  to  hold  plea  of  this  injury,  it  arifing 
in  Wales  or  beyond  fea ;  or  becaufe  the  land  in  queftion  is  of 
antient  demefne,  and  ought  only  to  be  demanded  in  the  lord's 
court,  £?r.  2.  To  the  difability  of  the  plaintiff,  by  reafon  whereof 
he  is  incapable  to  commence  or  continue  the  fuit ;  as,  that  he 
is  an  alien  enemy,  outlawed,  excommunicated,  attainted  of  trea- 
fon  or  felony,  under  a  praeiuunire,  not  in  rerum  natura  (being 
only  a  fictitious  perfon)  an  infant,  a  feme-covert,  or  a  monk 
profefied.  3.  In  abatement:  which  abatement  is  either  of  the 

1  Hardr.  505.  tin  fable.    En  afcun  temps  fuit  un  pape,   ct 

m  2  Ventr.  363.  avail  fait  un  grand  offence,  et  le  cardinals  vin- 

*  Hob.  87.  Yearbook,  M.  8  Hen.  VI.  20.  drcnt  a  lay  et  difoycnt  a  luy,  " peccajli ;"  et  il 

In  this  latter  cafe  the  chancellor  of  Oxford  Jit,  "  judica  me :"    et  Us  difoyent,  "  non  pof- 

claimed  cognizance  of  an  acHon  of  trefpafs  "  fumm,  qtiia  caput  es  ccclrjlae  ;  judica  teip- 

brought  againft  himfelf;    which  was  difal-  "fum:"   et  Tapoftor  Jit,  "  judico  me  crema- 

lowed,  becaufe  he  fhould  not  be  judge  in  his  "  ri ;"   et  fuit  combtijlus  ;    et  apres  fuit  un 

own  caufe.    The  argument  ufed  by  ferjeant  faiiift.    Et  in  ceo  cas  il  fuit  Jon  jug <•  dcmene, 

Rolfe,  on  behalf  of  the  cognizance,  is  cu-  et  ijjtnt  if  eft  pas  inconvenient  que  un  borne  fait 

rious  and  worth  tranfcribi  ng. — Jeo  vous  dirai  juge  demene. 
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writ,  or  the  count,  for  fome  defect  in  one  of  them ;  as  by  mif- 
nnming  the  defendant,  which  is  called  a  mifnofmer ;  giving  him 
a  wrong  addition,  as  ef quire  inftead  of  knigbt ;  or  other  want  of 
form  in  any  material  refpect.  Or,  it  may  be,  that  the  plaintiff 
is  dead;  for  the  deatjtof  either  party  is  at  once  an  abatement  of 
the  fuit.  And  in  actions  merely  perfonal,  ariiing  ex  dell£lo,  for 
wrongs  actually  done  or  committed  by  the  defendant,  as  tref- 
pafs,  battery,  and  flander,  the  rule  is  that  a£lio  perfonalis  moritur 
cum  perfona0 ;  and  it  never  mall  be  revived  either  by  or  againft 
the  executors  or  other  reprefentatives.  For  neither  the  execu- 
tors of  the  plaintiff  have  received,  nor  thole  of  the  defendant 
have  committed,  in  their  own  perfonal  capacity,  any  manner  of 
wrong  or  injury.  But  in  actions  ariiing  ex  contrattu,  by  breach 
of  promife  and  the  like,'  where  the  right  defcends  to  the  repre- 
fentatives of  the  plaintiff,  and  thofe  of  the  defendant  have  affets 
to  anfwer  the  demand,  though  the  fuits  lhall  abate  by  the  death 
of  the  parties,  yet  they  may  be  revived  againft  or  by  the  execu- 
tors'1: being  indeed  rather  actions  againft  the  property  than  the 
perfon,  in  which  the  executors  have  now  the  fame  intereft  that 
their  teftator  had  before. 

TH  E  s  E  pleas  to  the  jurifdiction,  to  the  difability,  or  in  abate- 
ment, were  formerly  very  often  ufed  as  mere  dilatory  pleas,  with- 
out any  foundation  of  truth,  and  calculated  only  for  delay ;  but 
now  by  ftatute  4  &  5  Ann.  c.  16.  no  dilatory  plea  is  to  be  admit- 
ted, without  affidavit  made  of  the  truth  thereof,  or  fome  proba- 
ble matter  Ihewn  to  the  court  to  induce  them  to  believe  it  true. 
And  with  refpect  to  the  pleas  themfelves,  it  is  a  rule,  that  no 
exception  lhall  be  admitted  againft  a  declaration  or  writ,  unlefs 
the  defendant  will  in  the  fame  plea  give  the  plaintiff  a  better q  -, 
that  is,  Ihew  him  how  it  might  be  amended,  that  there  may  not 
be  two  objections  upon  the  fame  account. 


0  4  Inft.  315.  i  Brownl.  139. 

f  Mar.  14. 
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ALL  pleas  to  the  jurifdiclion  conclude  to  the  cognizance  of 
the  court;  praying  "judgment,  whether  the  court  will  have  far- 
"  ther  cognizance  of  the  fuit :"  pleas  to  the  difability  conclude 
to  the  perfon  ;  by  praying  "judgment,  if  the  faid  A  the  plain- 
«'  tiff  ought  to  be  anfwered  :"  and  pleas  in  abatement  (when-  th« 
£uit  is  by  original)  conclude  to  the  writ  or  declaration  ;  by  pray- 
ing "judgment  of  the  writ,  or  declaration,  and  that  the  fame 
"  may  be  quamed,"  caffetur,  made  void,  or  abated  :  but,  if  the 
action  be  by  bill,,  the  plea  muft  pray  "judgment  of  the  bill," 
and  not  of  the  declaration  ;  the  bill  being  here  the  original,  and 
the  declaration  only  a  copy  of  the  bill. 

WH  E  N  thefe  dilatory  pleas  are  allowed,  the  caufe  is  either 
difmiffed  from  that  jurifdiction ;  or  the  plaintiff  is  flayed  till  his 
difability  be  removed  ;  or  he  is  obliged  to  fue  out  a  new  writ,  by 
leave  obtained  from  the  court r,  or  to  amend  and  new-frame  his 
declaration.  But  when  on  the  other  hand  they  are  overruled  as 
frivolous,  the  defendant  has  judgment  of  rejpondeat  oujler,  or 
to  anfwer  over  in,  feme  better  manner.  It  is  then  incumbent  on 
him  to  plead 

2.  A  P  L  E  A  to  the  aSlion ;  that  is,  to  anfwer  to  the  merits  of 
the  complaint.  This  is  done  by  confeffing  or  denying  it. 

A  CONFESSION  of  the  ivho-le  complaint  is  not  very  ufual,  for 
then  the  defendant  would  probably  end  the  matter  fooner ;  or 
not  plead  at  all,  but  fuffer  judgment  to  go  by  default.  Yet  fome- 
times,  after  tender  and  refufal  of  a  debt,  if  the  creditor  haraffes 
his  debtor  with  an  action,  it  then  becomes  neceffary  for  the  de- 
fendant to  acknowlege  the  debt,  and  plead  the  tender ;  adding 
that  he  has  always  been  ready,  tout  temps  frift,  and  ftill  is  ready, 
uncore  prift,  to  difcharge  it :  for  a  tender  by  the  debtor  and  re- 
fufal by  the  creditor  will  in  all  cafes  difcharge  the  cofts s,  but  not 
the  debt  itfelf ;  though  in  ibme  particular  cafes  the  creditor  will 

'  Co.  Entr.  271.  «  j  Vent.  21. 

totally 
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totally  lofe  his  money  '.    But  frequently  the  defendant  confefles 
one  part  of  the    complaint  (by   a  cognovit  aftionem  in   refpedl 
thereof)  and  traverfes  or  denies  the  reft  :  in  order  to  avoid  the 
cxpenfe  of  carrying  that  part  to  a  formal  trial,  which  he  has  no 
ground  to  litigate.    A  fpecies  of  this  fort  of  confeffion   is  the 
payment  of  money  Into  coitrt :  which  is  for  the  mod  part  neceffary 
upon   pleading  a   tender,  and  is  itfelf  a  kind  of  tender  to  the 
plaintiff;  by  paying  into  the  hands  of  the  proper  officer  of  the 
court  as  much  as  the  defendant  acknowleges  to  be  due,  together 
with  the  cofts  hitherto  incurred,  in  order  to  prevent  the  expenfe 
of  any  farther  proceedings.    This  may  be  done  upon  what  is  cal- 
led  a  motion ;  which  is  an  occaiional  application  to  the  court  by 
the  parties  or  their  counfel,  in  order  to  obtain  fome  rule  or  order 
of  court,  which   becomes   necelTary  in  the  progrefs  of  a  caufe ; 
and  it  is  ufually  grounded  upon  an  affidavit,   (the  perfect  tenfe  of 
the   verb   affido]  being   a   voluntary   oath  before  fome  judge  or 
officer  of  the  court,  to  evince  the  truth  of  certain  facts,  upon 
which   the  motion  is  grounded  :   though  no  fuch  affidavit  is  ne- 
ceffary  for  payment  of  money  into  court.     If,  after  the  money 
paid  in,  the  plaintiff  proceeds  in  his  fuit,  it  is  at  his  own  peril :  for, 
if  he  does  not  prove  more  due  than  is  fo  paid  into  court,  he  mall 
be  nonfuited  and  pay  the  defendant  cofts ;  but  he  mall  ftill  have 
the  money  fo  paid  in,  for  that  the  defendant  has  acknowleged  to 
be  his  due.     In  the  French  law  the  rule  of  practice  is  grounded 
upon  principles  fomewhat  fimilar  to  this ;  for  there,  if  a  perfbn 
be  fued  for  more  than  he  owes,  yet  he  lofes  his  caufe  if  he  does 
not  tender  fo  much  as  he  really  does  owe T.     To  this  head  may 
alfo  be  referred  the  practice  of  what  is  called  zfet-off;  whereby 
the  defendant  acknowleges  the  juftice  of  the  plaintiff's  demand 
on  the  one  hand  ;  but,  on  the  other,  fets  up  a  demand  of  his 
own,  to  counterbalance  that  of  the  plaintiff,  either  in  the  whole 
or  in  part :  as,   if  the  plaintiff  fues  for  ten  pounds  due  on  a  note 
of  hand,  the  defendant  may  fet  off  nine  pounds  due  to  himfelf 
for  merchandize  fold  to  the  plaintiff,  and,  in  cafe  he  pleads  fuch 
fet-off,  muft  pay  the  remaining  ballance  into  court.     This  an- 

'  Liu.  §.338.    Co.  Litt.  209.  v  Sp.  L.  b.  6.  c.  4. 
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fwers  very  nearly  to  the  compenfatio,  orjloppage,  of  the  civil  law  u, 
and  depends  on  the  ftatutes  2  Geo.  II.  c.  22.  and  8  Geo.  II. 
c.  24.  which  enact,  that,  where  there  are  mutual  debts  between 
the  plaintiff  and  defendant,  one  debt  may  be  fet  againft  the  o- 
ther,  and  either  pleaded  in  bar,  or  given  in  evidence  upon  the 
general  iflue  at  the  trial ;  which  fliall  operate  as  payment,  and 
extinguifh  fo  much  of  the  plaintiff's  demand. 

PLEA  s,  that  totally  deny  the  caufe  of  complaint  are  either 
the  general  iflue,  or  z  fpecial  plea,  in  bar. 

I.  THE  general  iflue,  or  general  plea,  is  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration ;  without  of- 
fering any  fpecial  matter  whereby  to  evade  it.  As  in  trefpafs 
either  vi  et  armis,  or  on  the  cafe,  non  culpabilis,  not  guilty  w  ; 
in  debt  upon  contract,  nil  debet,  he  owes  nothing  ;  in  debt  on 
bond,  non  eft  faStum,  it  is  not  his  deed  ;  on  an  affumpfit,  non  af- 
fumpjit,  he  made  no  fuch  promife.  Or  in  real  actions,  nul  tort, 
no  wrong  done ;  nul  difleijin,  no  difleifin  ;  and  in  a  writ  of  right, 
that  the  tenant  has  more  right  to  hold  than  the  demandant  has 
to  demand.  Thefe  pleas  are  called  the  general  iflue,  becaufe,  by 
importing  an  abfolute  and  general  denial  of  what  is  alleged  in  the 
declaration,  they  amount  at  once  to  an  iflue  ;  by  which  we  mean 
a  fact  affirmed  on  one  fide  and  denied  on  the  other. 

FORMERLY  the  general  iflue  was  feldom  pleaded,  except 
when  the  party  meant  wholly  to  deny  the  charge  alleged  againil 
him.  But  when  he  meant  to  diftinguifli  away  or  palliate  the 
charge,  it  was  always  ufual  to  fet  forth  the  particular  facts  in 
<vhat  is  called  a  fpecial  plea ;  which  was  originally  intended  to 
apprize  the  court  and  the  adverfe  party  of  the  nature  and  cir- 
cumftances  of  the  defence,  and  to  keep  the  law  and  the  fact  di- 
ftinct.  And  it  is  an  invariable  rule,  that  every  defence,  which 
cannot  be  thus  fpecially  pleaded,  may  be  given  in  evidence,  upon 
the  general  iflue  at  the  trial.  But,  the  fcience  of  fpecial  plead- 

"  Ff.  1 6.  2.  i.  w  Append.  N".  II.  §.  4. 
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ing  having  been  frequently  perverted  to  the  purpofes  of  chicane' 
and  delay,  the  courts  have  of  late  in  fome  inilances,  and  the  le- 
giflature  in  many  more,  permitted  the  general  iffue  to  be  pleaded, 
which  leaves  every  thing  open,  the  fact,  the  law,  and  the  e- 
quity  of  the  cafe ;  and  have  allowed  fpecial  matter  to  be  given 
in  evidence  at  the  trial.  And,  though  it  mould  feem  as  if  much 
confufion  and  uncertainty  would  follow  from  fo  great  a  relaxa- 
tion of  the  ftrictnefs  antiently  obferved,  yet  experience  has  fhewn 
it  to  be  otherwife ;  efpecially  with  the  aid  of  a  new  trial,  in  cafe 
either  party  be  unfairly  furprized  by  the  other. 

2.  SPECIAL  pleas,  in  bar  of  the  plaintiff's  demand,  are 
very  various,  according  to  the  circumflances  of  the  defendant's 
cafe.  As,  in  real  actions  a  general  releafe  or  a  fine,  both  of  which 
may  deftroy  and  bar  the  plaintiff's  title.  Or,  in  perfonal  actions, 
an  accord,  arbitration,  conditions  performed,  nonage  of  the  de- 
fendant, or  fome  other  fact  which  precludes  the  plaintiff  from 
his  action  x.  A  jujlijication  is  likewife  a  fpecial  plea  in  bar ;  as 
in  actions  of  affault  and  battery,  fon  affault  demefne,  that  it  was 
the  plaintiff's  own  original  affault;  in  trefpafs,  that  the  defend- 
ant did  the  thing  complained  ot  in  right  of  fome  office  which 
warranted  him  fo  to  do ;  or,  in  an  action  of  flander,  that  the 
plaintiff  is  really  as  bad  a  man  as  the  defendant  faid  he  was. 

AL  so  a  man  may  plead  the  ftatutes  of  limitations  in  bar;  or 
the  time  limited  by  certain  acts  of  parliament,  beyond  which 
no  plaintiff  can  lay  his  caufe  of  action.  This,  by  the  ftatute  of 
32  Hen.  VIII.  c.  2.  in  a  writ  of  right  is  Jixty  years  :  in  affifes, 
writs  of  entry,  or  other  pofTeffory  actions  real,  of  the  feifin  of 
one's  anceftors,  in  lands  j  and  either  of  their  feilin,  or  one's  own> 
in  rents,  fuits,  and  fervices ;  ffty  years  :  and  in  actions  real  for 
lands  grounded  upon  one's  own  feifin  or  poffeflion,  fuch  pofTef- 
iion  muft  have  been  within  thirty  years.  By  ftatute  i  Mar.  ft.  2. 
c.  5.  this  limitation  does  not  extend  to  any  fuit  for  advowfons, 
upon  reafons  given  in  a  former  chapter  y.  But  by  the  ftatute 

x  Append.  N°.  III.  §.  6,  *  See  pag.  250. 
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21  Jac.  I.  c.  2.  a  time  of  limitation  was  extended  to  the  cafe  of 
the  king;  fo  that  poffeflion  for  fixty  years  precedent  to  19  Febr. 
1623%  is  a  bar  even  againft  the  prerogative,  in  derogation  of 
the  antient  maxim  "  nullum  tempus  occurrit  regi."  By  another  fta- 
tute,  21  Jac.  I.  c.  1 6.  twenty  years  is  the  time  of  limitation  in 
any  writ  of  formedon  :  and,  by  a  confequence,  twenty  years  is 
alfo  the  limitation  in  every  action  of  ejectment ;  for  no  ejectment 
can  be  brought,  unlefs  where  the  leffor  of  the  plaintiff  is  intitled 
to  enter  on  the  lands3,  and  by  the  ftatute  21  Jac.  I.  c.  16.  no 
entry  can  be  made  by  any  man,  unlefs  within  twenty  years  after 
his  right  fhall  accrue.  As  to  all  perfonal  actions,  they  are  limi- 
ted by  the  ftatute  laft  mentioned  to  fix  years  after  the  caufe  of 
action  commenced  ;  except  actions  of  affault,  battery,  mayhem, 
and  imprisonment,  which  muft  be  brought  within  four  years, 
and  actions  for  words,  which  muft  be  brought  within  two  years, 
after  the  injury  committed.  And  by  th»  ftatute  31  Eliz.  c.  5.  all 
fuits,  indictments,  and  informations,  upon  any  penal  ftatutes, 
where  any  forfeiture  is  to  the  crown,  fhall  be  fued  within  two 
years,  and  where  the  forfeiture  is  to  a  fubject,  within  one  year, 
after  the  offence  committed  ;  unlefs  where  any  other  time  is  fpe- 
cially  limited  by  the  ftatute.  Laftly,  by  ftatute  10  W.  III.  c.  14. 
no  writ  of  error,  or  fcire  facias,  fhall  be  brought  to  reverfe  any 
judgment,  fine,  or  recovery,  for  error,  unlefs  it  be  profecuted 
within  twenty  years.  The  ufe  of  thefe  ftatutes  of  limitation  is  to 
preferve  the  peace  of  the  kingdom,  and  to  prevent  thofe  innu- 
merable perjuries  which  might  enfue,  if  a  man  were  allowed  to 
bring  an  action  for  any  injury  committed  at  any  diftance  of  time. 
Upon  both  thefe  accounts  the  law  therefore  holds,  that  "  interefl 
"  reipublicae  ut  Jit  Jims  litium :"  and  upon  the  fame  principle  the 
Athenian  laws  in  general  prohibited  all  actions,  where  the  injury 
was  committed  jive  years  before  the  complaint  was  made  b.  If 
therefore  in  any  fuit,  the  injury,  or  caufe  of  action,  happened 
earlier  than  the  period  exprefily  limited  by  law,  the  defendant 
may  plead  the  ftatutes  of  limitations  in  bar  :  as  upon  an  affuytp- 

*  3  Inft.  189.  b  Pott.  Ant.  b.  i.  c.2i. 
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fit,  or  promife  to  pay  money  to  the  plaintiff,  the  defendant  may 
plead  non  ajfumpjit  infra  fex  annos ;  he  made  no  fuch  promife 
within  fix  years ;  which  is  an  effectual  bar  to  the  complaint. 

A  N  eftoppel  is  likewife  a  fpecial  plea  in  bar  :  which  happens 
where  a  man  hath  done  fome  act,  or  executed  fome  deed,  which 
eftops  or  precludes  him  from  averring  any  thing  to  the  contrary. 
As  if  tenant  for  years  (who  hath  no  freehold)  levies  a  fine  to  an- 
other perfon.  Though  this  is  void  as  to  ftrangers,  yet  it  mall  work 
as  an  eftoppel  to  the  cognizor;  for,  if  he  afterwards  brings  an 
action  to  recover  thefe  lands,  and  his  fine  is  pleaded  againft  him, 
he  fhall  thereby  be  eftopped  from  faying,  that  he  had  no  free- 
hold at  the  time,  and  therefore  was  incapable  of  levying  it. 

TH  E  conditions  and  qualities  of  a  plea  (which,  as  well  as 
the  doctrine  of  eftoppels,  will  alfo  hold  equally,  mutatis  mutan- 
dis, with  regard  to  other  parts  of  pleading)  are,  i .  That  it  be 
fmgle  and  containing  only  one  matter ;  for  duplicity  begets  con- 
fufion.  But  by  ftatute  4  &  5  Ann.  c.  16.  a  man  with  leave  of  the 
court  may  plead  two  or  more  diftinct  matters  or  fingle  pleas;  as 
in  an  action  of  affault  and  battery,  thefe  three,  not  guilty,  fon 
affauh  demefne,  and  the  flatute  of  limitations.  2.  That  it  be  di- 
rect and  pofitive,  and  not  argumentative.  3.  That  it  have  con- 
venient certainty  of  time,  place,  and  perfons.  4.  That  it  anfwer 
the  plaintiff 's  allegations  in  every  material  point.  5.  That  it  be 
fo  pleaded  as  to  be  capable  of  trial. 

SPECIAL  pleas  are  ufually  in  the  affirmative,  fometimes 
in  the  negative,  but  they  always  advance  fome  new  fact  not  men- 
tioned in  the  declaration  ;  and  then  they  muft  be  averred  to  be 
true  in  the  common  form  : —  "  and  this  he  is  ready  to  verify." 
— This  is  not  neceffary  in  pleas  of  the  general  iffue  ;  thofe  always 
containing  a  total  denial  of  the  facts  before  advanced  by  the  other 
party,  and  therefore  putting  him  upon  the  proof  of  them. 

IT 
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I  T  is  a  rule  in  pleading,  that  no  man  be  allowed  to  plead1 
fpecially  fuch  a  plea  as  amounts  only  to  the  general  iffue,  or  a 
total  denial  of  the  charge  ;  but  in  fuch  cafe  he  fhall  be  driven  to 
plead  the  general  iffue  in  terms,  whereby  the  whole  queftion  is 
referred  to  a  jury.  But  if  the  defendant,  in  an  affife  or  action  of 
trefpafs,  be  defirous  to  refer  the  validity  of  his  title  to  the  court 
rather  than  the  jury,  he  may  ftate  his  title  fpecially,  and  at  the 
fame  time  give  colour  to  the  plaintiff,  or  fuppofe  him  to  have  aij 
appearance  or  colour  of  title,  bad  indeed  in  point  of  law,  but 
of  which  the  jury  are  not  competent  judges.  As  if  his  own  true 
title  be,  that  he  claims  by  feoffment  with  livery  from  A,  by 
force  of  which  he  entered  on  the  lands  in  queftion,  he  cannot 
plead  this  by  itfelf,  as  it  amounts  to  no  more  than  the  general 
iffue,  nul  tort,  nul  dljjeifm,  in  affife,  or  not  guilty  in  an  action  of 
trefpafs.  But  he  may  allege  this  fpecially,  provided  he  goes  far- 
ther and  fays,  that  the  plaintiff  claiming  by  colour  of  a  prior  deed 
of  feoffment,  without  livery,  entered;  upon  whom  he  entered; 
and  may  then  refer  himfelf  to  the  judgment  of  the  court  which 
of  thefe  two  titles  is  the  beft  in  point  of  law c. 

WHEN  the  plea  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  iffue  or  total  contradiction  of  the  declaration 
but  only  'evades  it,  the  plaintiff  may  plead  again,  and  reply  to  the 
defendant's  plea  :  either  traverfing  it,  that  is,  totally  denying 
it ;  as  if  on  an  action  of  debt  upon  bond  the  defendant  pleads 
fohit  ad  diem,  that  he  paid  the  money  when  due,  here  the  plain- 
tiff in  his  replication  may  totally  traverfe  this  plea,  by  denying 
that  the  defendant  paid  it :  or  he  may  allege  new  matter  in  con- 
tradiction to  the  defendant's  plea ;  as  when  the  defendant  pleads 
no  award  made,  the  plaintiff  may  reply,  and  fet  forth  an  actual 
award,  and  affign  a  breach  d :  or  the  replication  may  confefs  and 
avoid  the  plea,  by  fome  new  matter  or  diftinction,  confiftent  with 
the  plaintiff's  former  declaration ;  as,  in  an  action  for  trefpaffing 
upon  land  whereof  the  plaintiff  is  feifed,  if  the  defendant  (hews  a 

c  D*&St.  d.2.  c.  53.  "  Append.  N°.III.  §.6. 
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title  to  the  land  by  defcent,  and  that  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  either 
traverfe  and  totally  deny  the  fa6t  of  the  defcent;  or  he  may  con- 
fefs  and  avoid  it,  by  replying,  that  true  it  is  that  fuch  defcent 
happened,  but  that  iince  the  defcent  the  defendant  himfelf  de- 
mifed  the  lands  to  the  plaintiff  for  term  of  life.  To  the  repli- 
cation the  defendant  may  rejoin,  or  put  in  an  anfwer  called  a  re- 
joinder. The  plaintiff  may  anfwer  the  rejoinder  by  a  fur-rejoin- 
der -y  upon  which  the  defendant  may  rebut ;  and  the  plaintiff 
anfwer  him  by  a  fur -re  butter.  Which  pleas,  replications,  re- 
joinders, fur-rejoinders,  rebutters,  and  fur-rebutters  anfwer  to 
the  exceptio,  replicatio,  duplicatio,  triplicatio,  and  quadruplicatio  of 
the  Roman  laws e. 

THE  whole  of  this  procefs  is  denominated  the  pleading;  in 
the  feveral  flages  of  which  it  muft  be  carefully  obferved,  not  to 
depart  or  vary  from  the  title  or  defence,  which  the  party  has  once 
iniifted  on.  For  this  (which  is  called  a  departure  in  pleading) 
might  occafion  endlefs  altercation.  Therefore  the  replication 
muft  fupport  the  declaration,  and  the  rejoinder  muft  fupport  the 
plea,  without  departing  out  of  it.  As  in  the  cafe  of  pleading 
no  award  made,  in  confequence  of  a  bond  of  arbitration,  to 
which  the  plaintiff  replies,  fetting  forth  an  actual  award  ;  now 
the  defendant  cannot  rejoin  that  he  hath  performed  this  award, 
for  fuch  rejoinder  would  be  an  entire  departure  from  his  original 
plea,  which  alleged  that  no  fuch  award  was  made  :  therefore  he 
has  now  no  other  choice,  but  to  traverfe  the  fact  of  the  replica- 
tion, or  elfe  to  demur  upon  the  law  of  it. 

YET  in  many  actions  the  plaintiff,  who  has  alleged  in  his  de- 
claration a  general  wrong,  may  in  his  replication,  after  an  eva- 
iive  plea  by  the  defendant,  reduce  that  general  wrong  to  a  more 
particular  certainty,  by  affigning  the  injury  afrefh  with  all  it's 
fpecific  circumftances  in  fuch  manner  as  clearly  to  afcertain  and 
identify  it,  confidently  with  his  general  complaint ;  which  is 

e  Inji.  4.  14.    Braft.  7.5.  tr.  5.  c.i. 
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called  a  new  or  novel  qffignment.  As,  if  the  plaintiff  in  trefpafs 
declares  on  a  breach  of  his  clofe  in  D  ;  and  the  defendant  pleads 
that  the  place  where  the  injury  is  faid  to  have  happened  is  a  cer- 
tain clofe  of  pafture  in  D,  which  defcended  to  him  from  B  his 
father,  and  fo  is  his  own  freehold ;  the  plaintiff  may  reply  and 
affign  another  clofe  in  D.  fpecifying  the  abuttals  and  boundaries 
as  the  real  place  of  the  injury f. 

I  T  hath  previoufly  been  obferved g  that  duplicity  in  pleading 
muft  be  avoided.  Every  plea  muft  be  fimple,  intire,  connected, 
and  confined  to  one  lingle  point  :  it  muft  never  be  entangled 
with  a  variety  of  diftincl  independent  anfwers  to  the  fame  mat- 
ter] which  muft  require  as  many  different  replies,  and  introduce 
a  multitude  of  iffues  upon  one  and  the  fame  difpute.  For  this 
would  often  embarrafs  the  jury,  and  fometimes  the  court  itfelf, 
and  at  all  events  would  greatly  enhance  the  expenfe  of  the  par- 
ties. Yet  it  frequently  is  expedient  to  plead  in  fuch  a  manner, 
#s  to  avoid  any  implied  admiffion  of  a  fact,  which  cannot  with 
propriety  or  fafety  be  pofitively  affirmed  or  denied.  And  this 
may  be  done  by  what  is  called  a  proteftation;  whereby  the  party 
interpofes  an  oblique  allegation  or  denial  of  fome  fad:,  protefting 
(by  the  gerund,  proteftando]  that  fuch  a  matter  does  or  does  not 
exift ;  and  at  the  fame  time  avoiding  a  direct  affirmation  or  de- 
nial. Sir  Edward  Coke  hath  defined11  a  proteftation  (in  the  pithy 
dialect  of  that  age)  to  be  "  an  exclufion  of  a  conclufion."  For 
the  ufe  of  it  is,  to  fave  the  party  from  being  concluded  with 
refpect  to  fome  fact  or  circumftance,  which  cannot  be  directly 
affirmed  or  denied  without  falling  into  duplicity  of  pleading ;  and 
which  yet,  if  he  did  not  thus  enter  his  proteft,  he  might  be 
deemed  to  have  tacitly  waived  or  admitted.  Thus,  while  tenure 
in  villenage  fubnfted,  if  a  villein  had  brought  an  action  againft 
his  lord,  and  the  lord  was  inclined  to  try  the  merits  of  the  de- 
mand, and  at  the  fame  time  to  prevent  any  conclufion  againft 
himfelf  that  he  had  waived  his  figniory  ;  he  could  not  in  this 

'  Bro.  Air.  t.  trefpafs.  205.  284.  h   I  loft.  124, 
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cafe  both  plead  affirmatively  that  the  plaintiff"  was  his  villein, 
and  alfo  take  ifTue  upon  the  demand  ;  for  then  his  plea  would 
have  been  double,  as  the  former  alone  would  have  been  a  good 
bar  to  the  action  :  but  he  might  have  alleged  the  villenage  of 
the  plaintiff,  by  way  of  protection,  and  then  have  denied  the 
demand.  By  this  means  the  future  vafTalage  of  the  plaintiff  was 
faved  to  the  defendant,  in  cafe  the  ifTue  was  found  in  his  (the 
defendant's)  favour1:  for  the  protection  prevented  that  conclu- 
fion,  which  would  otherwife  have  refulted  from  the  reft  of  his 
defence,  that  he  had  enfranchifed  the  plaintiff k;  fmce  no  villein 
could  maintain  a  civil  adlion  againft  his  lord.  So  alfo  if  a  de- 
fendant, by  way  of  inducement  to  the  point  of  his  defence,  al- 
leges ( among  other  matters )  a  particular  mode  of  feifin  or  te- 
nure, which  the  plaintiff  is  unwilling  to  admit,  and  yet  defires 
to  take  illue  on  the  principal  point  of  the  defence,  he  muft  deny 
the  feifin  or  tenure  by  way  of  proteftation,  and  then  traverfe  the 
defenfive  matter.  So,  laftly,  if  an  award  be  fet  forth  by  the 
plaintiff,  and  he  can  affign  a  breach  in  one  part  of  it  (viz.  the 
non-payment  .of  a  fum  of  money)  and  yet  is  afraid  to  admit  the 
performance  of  the  reft  of  the  award,  or  to  aver  in  general  a 
non-performance  of  any  part  of  it,  left  fomething  mould  appear 
to  have  been  performed  j  he  may  fave  to  himfelf  any  advantage 
he  might  hereafter  make  of  the  general  non-performance,  by  al- 
leging that  by  proteftation ;  and  plead  only  the  non-payment  of 
the  money '. 

I  N  any  ftage  of  the  pleadings,  when  either  fide  advances  or 
affirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it  to  be 
true  ;  "  and  this  he  is  ready  to  verify."  On  the  other  hand, 
when  either  fide  traverfes  or  denies  the  facls  pleaded  by  his  an- 
tagonift,  he  ufually  tenders  an  iffue,  as  it  is  called ;  the  language 
of  which  is  different  according  to  the  party  by  whom  the  iffue 
is  tendered  :  for  if  the  traverfe  or  denial  comes  from  the  defen- 
dant, the  iffue  is  tendered  in  this  manner,  "  and  of  this  he  puts 

4  Co.  Litt.  126.  '  Append.  N°.III.  §.6. 
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"  himfelf  upon  the  country,"  thereby  fubmitting  himfelf  to  the 
judgment  of  his  peers'"  :  but  if  the  traverfe  lies  upon  the  plain- 
tiff, he  tenders  the  iffue  or  prays  the  judgment  of  the  peers 
againft  the  defendant  in  another  form  ;  thus,  "  and  this  he  prays 
"  may  be  enquired  of  by  the  country." 

B  u  T  if  either  fide  (as,  for  inflance,  the  defendant)  pleads  a 
fpecial  negative  plea,  not  traverfing  or  denying  any  thing  that 
was  before  alleged,  but  difclofmg  fome  new  negative  matter ; 
as  where  the  fuit  is  on  a  bond,  conditioned  to  perform  an  a- 
ward,  and  the  defendant  pleads,  negatively,  that  no  award  was 
made,  he  tenders  no  iffue  upon  this  plea ;  becaufe  it  does  not 
'  yet  appear  whether  the  fact  will  be  difputed,  the  plaintiff  not 
having  yet  afferted  the  exiftence  of  any  award ;  but  when  the 
plaintiff  replies,  and  fets  forth  an  actual  fpecific  award,  if  then 
the  defendant  traverfes  the  replication,  and  denies  the  making 
of  any  fuch  award,  he  then  and  not  before  tenders  an  iffue  to  the 
plaintiff.  For  when  in  the  courfe  of  pleading  they  come  to  a 
point  which  is  affirmed  on  one  fide,  and  denied  on  the  other, 
they  are  then  faid  to  be  at  iffue ;  all  their  debates  being  at  laft 
contracted  into  a  fingle  point,  which  muft  now  be  determined 
either  in  favour  of  the  plaintiff  or  of  the  defendant. 

m  Append.  N°.  II.  §.  4. 
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CHAPTER    THE    TWENTY    FIRST. 
OF     ISSUE     AND     DEMURRERo 


ISSUE,  exitus,  being  the  end  of  all  the  pleadings,  is  the  fourth 
part  or  ftage  of  an  action,  and  is  either  upon  matter  of  laiv> 
cr  matter  of  fa£l* 

A  N  iflue  upon  matter  of  law  is  called  a  demurrer :  and  it  con- 
fefles  the  facts  to  be  true,  as  ftated  by  the  oppofite  party  j  but 
denies  that,  by  the  law  arifing  upon  thofe  facts,  any  injury  is 
done  to  the  plaintiff,  or  that  the  defendant  has  made  out  a  legi- 
timate excufe  ;  according  to  the  party  which  firft  demurs,  demo- 
ratur,  refls  or  abides  upon  the  point  in  queflion.  As,  if  the 
matter  of  the  plaintiff's  complaint  or  declaration  be  inefficient 
in  law,  as  by  not  affigning  any  fufficient  trefpafs,  then  the  de- 
fendant demurs  to  the  declaration  :  if,  on  the  other  hand,  the 
defendant's  excufe  or  plea  be  invalid,  as  if  he  pleads  that  he 
committed  the  trefpafs  by  authority  from  a  flranger,  without 
fetting  out  the  Granger's  right ;  here  the  plaintiff  may  demur  in 
law  to  the  plea  :  and  fo  on  in  every  other  part  of  the  proceed- 
ings, where  either  fide  perceives  any  material  objection  in  point 
of  law,  upon  which  he  may  reft  his  cafe. 

TH  E  form  of  fuch  demurrer  is  by  averring  the  declaration  or 
plea,  the  replication  or  rejoinder,  to  be  infufrkient  in  law  to 
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maintain  the  action  or  the  defence;  and  therefore  praying  judg- 
ment for  want  of  fufficient  matter  alleged  a.  Sometimes  demur- 
rers are  merely  for  want  of  fufficient  form  in  the  writ  or  decla- 
ration. But  in  cafe  of  exceptions  to  the  form,  or  manner  of 
pleading,  the  party  demurring  mufl  by  ftatute  27  Eliz.  c,  5.  and 
4  6c  5  Ann.  c.  16.  fet  forth  the  caufes  of  his  demurrer,  or  wherein 
he  apprehends  the  deficiency  to  confift.  And  upon  either  a  ge- 
neral, or  fuch  a  fpecial  demurrer,  the  oppoiite  party  avers  it  to 
be  fufficient,  which  is  called  a  joinder  in  demurrer  b,  and  then, 
the  parties  are  at  iffue  in  point  of  law.  Which  iffue  in  law,  or 
demurrer,  the  judges  of  the  court  before  which  the  action  is 
brought  muft  determine. 

A  N  iffue  of  fad:  is  where  the  fact  only,  and  not  the  law,  is 
difputed.  And  when  he  that  denies  or  traverfes  the  fact  pleaded 
by  his  antagonist  has  tendered  the  iffue,  thus,  "and  this  he  prays 
"  may  be  enquired  of  by  the  country,"  or  "  and  of  this  he  puts 
"  himfelf  upon  the  country,"  it  may  immediately  be  fubjoined 
by  the  other  party,  "  and  the  faid  A.  B.  doth  the  like."  Which 
done,  the  iffue  is  faid  to  be  joined,  both  parties  having  agreed 
to  reft  the  fate  of  the  caufe  upon  the  truth  of  the  fact  in  quef- 
tion c.  And  this  iffue,  of  fact,  muft  generally  fpeaking  be  de- 
termined, not  by  the  judges  of  the  court,  but  by  fome  other 
method ;  the  principal  of  which  methods  is  that  by  the  country/ 
per  pais,  (in  Latin,  per  patriam)  that  is,  by  jury.  Which  efla- 
blifhment,  of  different  tribunals  for  determining  thefe  different 
iffues,  is  in  fome  meafure  agreeable  to  the  courfe  of  juftice  in 
the  Roman  republic,  where  the  judices  ordinarii  determined  only 
queftions  of  fact,  but  queftions  of  law  were  referred  to  the  de- 
cifions  of  the  cetifumvirt*. 

BUT  here  it  will  be  proper  to  obferve,  that  during  the  whole 
of  thefe  proceedings,  from  the  time  of  the  defendant's  appear- 
ance in  obedience  to  the  king's  writ,  it  is  neceffary  that  both  the 
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parties  be  kept  or  continued  in  court  from  day  to  day,  till  the  fi- 
nal determination  of  the  fuit.  For  the  court  can  determine  no- 
thing, unlefs  in  the  prefence  of  both  the  parties,  in  perfon  or 
by  their  attornies,  or  upon  default  of  one  of  them,  after  his  ori- 
ginal appearance  and  a  time  prefixed  for  his  appearance  in  court 
again.  Therefore  in  the  courfe  of  pleading,  if  either  party  ne- 
glects to  put  in  his  declaration,  plea,  replication,  rejoinder,  and 
the  like,  within  the  times  allotted  by  the  Standing  rules  of  the 
court,  the  plaintiff,  if  the  omiffion  be  his,  is  laid  to  be  nonfuitt 
or  not  to  follow  and  purfue  his  complaint,  and  mall  lofe  the 
benefit  of  his  writ  :  or,  if  the  negligence  be  on  the  fide  of  the 
defendant,  judgment  may  be  had  againft  him,  for  fuch  his  default. 
And,  after  iflue  or  demurrer  joined,  as  well  as  in  fome  of  the  pre- 
vious ftages  of  proceeding,  a  day  is  continually  given  and  entered 
upon  the  record,  for  the  parties  to  appear  on  from  time  to  time, 
as  the  exigence  of  the  cafe  may  require.  The  giving  of  this  day 
is  called  the  continuance,  becaufe  thereby  the  proceedings  are  con- 
tinued without  interruption  from  one  adjournment  to  another. 
If  thefe  continuances  are  omitted  the  caufe  is  thereby  difconti- 
nued,  and  the  defendant  is  difcharged  Jim  die,  without  a  day, 
for  this  turn  :  for  by  his  appearance  in  court  he  has  obeyed  the 
command  of  the  king's  writ ;  and,  unlefs  he  be  adjourned  over 
to  a  day  certain,  he  is  no  longer  bound  to  attend  upon  that  fum- 
mons ;  but  he  muil  be  warned  afreili,  and  the  whole  muil  begin 
de  novo. 

Now  it  may  fometimes  happen,  that  after  the  defendant  has 
pleaded,  nay,  even  after  ifTue  or  demurrer  joined,  there  may  have 
arifen  fome  new  matter,  which  it  is  proper  for  the  defendant  to 
plead ;  as,  that  the  plaintiff,  being  a  feme-fole,  is  fince  mar- 
ried, or  that  me  has  given  the  defendant  a  releafe,  and  the  like : 
here,  if  the  defendant  takes  advantage  of  this  new  matter,  as 
early  as  he  poflibly  can,  viz.  at  the  day  given  for  his  next  ap- 
pearance, he  is  permitted  to  plead  it  in  what  is  called  a  pka/>«/j 
darrein  continuance,  or  fince  the  laft  adjournment.  For  it  would 
be  unjuft  to  exclude  him  from  the  benefit  of  this  new  defence, 

which 
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which  it  was  not  in  his  power  to  make  when  he  pleaded  the  for- 
mer. But  it  is  dangerous  to  rely  on  fuch  a  plea,  without  due 
coniideration  ;  for  it  confefTes  the  matter  which  was  before  in 
difpute  between  the  parties6.  And  it  is  not  allowed  to  be  put  in, 
if  any  continuance  has  intervened  between  the  arifing  of  this  frefh 
matter  and  the  pleading  of  it :  for  then  the  defendant  is  guilty 
of  neglect,  or  laches,  and  is  fuppofed  to  rely  on  the  merits  of  his 
former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is  determi- 
ned, or  verdict  given  ;  becaufe  then  relief  may  be  had  in  another 
way,  namely,  by  writ  of  audita  querela,  of  which  hereafter. 
And  thefe  pleas  puis  darrein  continuance,  when  brought  to  a  de- 
murrer in  law  or  iflue  of  fact,  mall  be  determined  in  like  man- 
ner as  other  pleas. 

WE  have  faid,  that  demurrers,  or  queftions  concerning  the 
fufficiency  of  the  matters  alleged  in  the  pleadings,  are  to  be  de- 
termined by  the  judges  of  the  court,  upon  folemn  argument  by 
counfel  on  both  fides  j  and  to  that  end  a  demurrer  book  is  made 
up,  containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record;  and  copies  thereof,  called  paper-books, 
are  delivered  to  the  judges  to  perufe.  The  record*  is  a  hiftory 
of  the  moft  material  proceedings  in  the  caufe,  entered  on  a 
parchment  roll,  and  continued  down  to  the  prefent  time ;  in 
which  muft  be  ftated  the  original  writ  and  fummons,  all  the 
pleadings,  the  declaration,  view  or  oyer  prayed,  the  imparlances, 
plea,  replication,  rejoinder,  continuances,  and  whatever  farther 
proceedings  have  been  had  j  all  entered  verbatim  on  the  roll,  and 
alfo  the  ifliae  or  demurrer,  and  joinder  therein. 

TH  E  s  E  were  formerly  all  written,  as  .indeed  all  public  pro- 
ceedings were,  in  Norman  or  law  French,  and  even  the  argu- 
ments of  the  counfel  and  decifions  of  the  court  were  in  the  fame 
barbarous  dialect.  An  evident  and  (hnmeful  badge,  it  muft  be 
owned,  of  tyranny  and  foreign  fervitude  ;  being  introduced  un- 

c  Cro.  Eliz,  49.  f  Append.  N  .II.  §.4.    N".  III.  §.6. 
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der  the  aufpices  of  William  the  Norman,  and  his  fons  :  whereby 
the  observation  of  the  Roman  fatyrift  was  once  more  verified, 
that  "  Gallla  caitfulicos  docuit  facunda  Britannos*."  This  continued 
till  the  reign  of  Edward  III ;  who,  having  employed  his  arms  iuc- 
cefsfully  in  fubduing  the  croivn  of  France,  thought  it  unbefeem- 
ing  the  dignity  of  the  victors  to  ufe  any  longer  the  language  of 
a  vanquiflied  country.  By  a  (latute  therefore,  palled  in  the  thirty 
fixth  year  of  his  reign  h,  it  was  enacted,  that  for  the  future  all 
pleas  mould  be  pleaded,  (hewn,  defended,  anfwered,  debated, 
and  judged  in  the  Englifli  tongue  ;  but  be  entered  and  enrolled 
in  Latin.  In  like  manner  as  don  Alonfo  X,  king  of  Caftile  (tha 
great-grandfather  of  our  Edward  III)  obliged  his  fubjects  to  ufe 
the  Caftilian  tongue  in  all  legal  proceedings';  and  as,  in  1286, 
the  German  language  was  eftablithed  in  the  courts  of  the  em- 
pire k.  And  perhaps  if  our  legiflature  had  then  directed  that  the 
writs  themfelves,  which  are  mandates  from  the  king  to  his  fubjects 
to  perform  certain  acts  or  to  appear  at  certain  places,  mould  have 
been  framed  in  the  Englilh  language,  according  to  the  rule  of  our 
antient  law ',  it  had  not  been  very  improper.  But  the  record  or 
enrollment  of  thofe  writs  and  the  proceedings  thereon,  which 
was  calculated  for  the  benefit  of  poflerity,  was  more  ferviceable 
(becaufe  more  durable)  in  a  dead  and  immutable  language  than 
in  any  flux  or  living  one.  The  practifers  however,  being  ufed 
to  the  Norman  language,  and  therefore  imagining  they  could 
exprefs  their  thoughts  more  aptly  and  more  concifely  in  that  than 
in  any  other,  ftill  continued  to  take  their  notes  in  law  French  ; 
and  of  courfe  when  thofe  notes  came  to  be  published,  under  the 
denomination  of  reports,  they  were  printed  in  that  barbarous  dia- 
lect ;  which,  joined  to  the  additional  terrors  of  a  Gothic  black 
letter,  has  occafioned  many  a  ftudent  to  throw  away  his  Plow- 
den  and  Littleton,  without  venturing  to  attack  a  page  of  them. 
And  yet  in  reality,  upon  a  nearer  acquaintance,  they  would  have 
found  nothing  very  formidable  in  the  language ;  which  differs 

S  Juv.  xv.  1 1 1.  k  Ibid.  xxix.  235. 

"  c.  15.  '  Mirr.  c-4-  §.3. 

1  Mod.  Un.  Hift.  xx.  211. 
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in  it's  grammar  and  orthography  as  much  from  the  modern 
French,  as  the  diction  of  Chaucer  and  Gower  does  from  that  of 
Addifon  and  Pope.  Befides,  as  the  Englifli  and  Norman  lan- 
guages were  concurrently  ufed  by  our  anceftors  for  feveral  cen- 
turies together,  the  two  idioms  have  naturally  affimilated,  and 
mutually  borrowed  from  each  other  :  for  which  reafon  the  gram- 
matical construction  of  each  is  fo  very  much  the  fame,  that  I 
apprehend  an  Englimman  (with  a  week's  preparation)  would  un- 
derftand  the  laws  of  Normandy,  collected  in  their  grand  coujlu- 
mier,  as  well  if  not  better  than  a  Frenchman  bred  within  the. 
walls  of  Paris. 

TH  E  Latin,  which  fucceeded  the  French  for  the  entry  and 
enrollment  of  pleas,  and  which  continued  in  ufe  for  four  centu- 
ries, anfwers  fo  nearly  to  the  Englifli  (oftentimes  word  for  word) 
that  it  is  not  at  all  furprizing  it  mould  generally  be  imagined  to 
be  totally  fabricated  at  home,  with  little  more  art  or  trouble  than 
by  adding  Roman  terminations  to  Englifh  words.  Whereas  in 
reality  it  is  a  very  univerfal  dialect,  fpread  throughout  all  Europe 
at  the  irruption  of  the  northern  nations,  and  particularly  accom- 
modated and  moulded  to  anfwer  all  the  purpofes  of  the  lawyers 
with  a  peculiar  exactnefs  and  preciiion.  This  is  principally  owing 
to  the  iimplicity  or  (if  the  reader  pleafes)  the  poverty  and  bald- 
nefs  of  it's  texture,  calculated  to  exprefs  the  ideas  of  mankind 
juft  as  they  arife  in  the  human  mind,  without  any  rhetorical 
flouriflies,  or  perplexed  ornaments  of  ftyle  :  for  it  may  be  ob- 
ferved,  that  thole  laws  and  ordinances,  of  public  as  well  as  pri- 
vate communities,  are  generally  the  moft  eafily  underflood, 
where  Strength  and  perfpicuity,  nor  harmony  or  elegance  of  ex- 
preffion,  have  been  principally  confulted  in  compiling  them. 
Thefe  northern  nations,  or  rather  their  legiflators,  though  they 
refolved  to  make  ufe  of  the  Latin  tongue  in  promulging  their 
laws,  as  being  more  durable  and  more  generally  known  to  their 
conquered  Subjects  than  their  own  Teutonic  dialects,  yet  either 
through  choice  or  neceffity  have  frequently  intermixed  therein 
fome  words  of  a  Gothic  original ;  which  is,  more  or  lefs,  the 

cafe 
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cafe  in  every  country  of  Europe,  and  therefore  not  to  be  imputed 
as  any  peculiar  blemim  in  our  Englifh  legal  latinity1".  The  truth 
is,  what  is  generally  denominated  law-latin  is  in  reality  a  mere 
technical  language,  calculated  for  eternal  duration,  and  eafy  to 
be  apprehended  both  in  prefent  and  future  times ;  and  on  thofe 
accounts  beft  fuited  to  preferve  thofe  memorials  which  are  in- 
tended for  perpetual  rules  of  action.  The  rude  pyramids  of 
Egypt  have  endured  from  the  earlieft  ages,  while  the  more  mo- 
dern and  more  elegant  Structures  of  Attica,  Rome,  and  Palmyra 
have  funk  beneath  the  ftroke  of  time. 

A  s  to  the  objection  of  locking  up  the  law  in  a  ftrange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  records, 
which  few  have  occafion  to  read  but  fuch  as  do,  or  ought  to, 
underftand  the  rudiments  of  Latin.  And  befides  it  may  be  ob- 
ferved  of  the  law-latin,  as  the  very  ingenious  fir  John  Davies  " 
obferves  of  the  law-french,  "  that  it  is  fb  very  eafy  to  be  learn- 
"  ed,  that  the  meanefl  wit  that  ever  came  to  the  Study  of  the 
"  law  doth  come  to  understand  it  almofl  perfectly  in  ten  days 
"  without  a  reader," 

IT  is  true  indeed  that  the  many  terms  of  art,  with  which  the 
law  abounds,  are  fufficiently  harm  when  latinized  (yet  not  more 
fo  than  thole  of  other  fciences)  and  may,  as  Mr  Selden  obferves0, 
give  offence  "  to  fome  grammarians  of  fqueamifh  Stomachs,  who 
"  would  rather  chufe  to  live  in  ignorance  of  things  the  moSt 
"  ufeful  and  important,  than  to  have  their  delicate  ears  wounded 
"  by  the  ufe  of  a  word,  unknown  to  Cicero,  SaluSt,  or  the  other 
"  writers  of  the  AuguStan  age."  Yet  this  is  no  more  than  muSt 
unavoidably  happen  when  things  of  modern  ufe,  of  which  the 
Romans  had  no  idea,  and  confequently  no  phrafes  to  exprefs 

ra  The  following  fentence,  "Ji  quis  ad  bat-  others  of  the  fame  {tamp,  in  the  laws  of  the 

"  taiia  curie  Jua  extirit,  if  any  one  goes  out  Burgundians  on  the   continent,  before  the 

"  of  his  own  court  to  fight,"  &(.  may  raife  end  of  the  fifth  century.    (Add,\.  £.5.  §.2.) 
a  fmiie  in  the  Undent  as  a  flaming  modern          n  Pref.  Rep. 

:  but  he  may  meet  with  it,  among         •  Pref.  ad  Eatbner. 
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them,  come  to  be  delivered  in  the  Latin  tongue.  It  would  puzzle 
the  moft  claffical  fcholar  to  find  an  appellation,  in  his  pure  lati- 
nity,  for  a  conftable,  a  record,  or  a  deed  of  feoffment  :  it  is 
therefore  to  be  imputed  as  much  to  necefiity,  as  ignorance,  that 
they  were  ftiled  in  our  forenfic  dialect  conftabularius,  recordum, 
and  feojf'amentum.  Thus  again,  another  uncouth  word  of  our 
antient  laws  (for  I  defend  not  the  ridiculous  barbarifms  fometimes 
introduced  by  the  ignorance  of  modern  practifers)  the  fubftantive 
murdrum,  or  the  verb  murdrare,  however  harm  and  unclaffical  it 
may  feem,  was  neceflarily  framed  toexprefs  a  particular  ofFencej 
fince  no  other  word  in  being,  occidere,  interficere,  necare,  or  the 
like,  was  fufficient  to  exprefs  the  intention  of  the  criminal,  or 
quo  animo  the  act  was  perpetrated ;  and  therefore  by  no  means 
came  up  to  the  notion  of  murder  at  prefent  entertained  by  our 
law ;  iiiz.  a  killing  with  malice  aforethought. 

A  SIMILAR  neceflity  to  this  produced  a  fimilar  effect  at  By- 
zantium, when  the  Roman  laws  were  turned  into  Greek  for  the 
ufe  of  the  oriental  empire  :  for,  without  any  regard  to  Attic 
elegance,  the  lawyers  of  the  imperial  courts  made  no  fcruple  to 
tranflatejidei-commi//ar2os,  <pt$tix,o[j,[tnx-a,piiisf;  cubiculum,  xx&yx.X&w*-, 
fiUum-Jamtlias,  7nu$fa-$*fuhtat ' ;  repudium,  pK&Siov ' >  compromt/um, 
Kopwrpofuos-ov '  ;  reverentia  et  obfcqiiium-,  ptutp&mai  x,cq  t&r&tumt " ;  and 
the  like.  They  ftudied  more  the  exact  and  precife  import  of  the 
words,  than  the  neatnefs  and  delicacy  of  their  cadence.  And  my 
academical  readers  will  excufe  me  for  fuggefting,  that  the  terms 
of  the  law  are  not  more  numerous,  more  uncouth,  or  more  diffi- 
cult to  be  explained  by  a  teacher,  than  thofe  of  logic,  phyfics, 
and  the  whole  circle  of  Ariflotle's  philofophy,  nay  even  of  the 
politer  arts  of  architecture  and  it's  kindred  ftudies,  or  the  fcience 
of  rhetoric  itfelf.  Sir  Thomas  More's  famous  legal  quef- 
tion  w  contains  in  it  nothing  more  difficult,  than  the  definition 

P  No-u.  i.  (.  i .  '   Nov.  82.  c.  1 1 . 

1  Nov.%.  cditi.  Ctnftantinof.  u  Nov.  78.  c.  2. 

r  Nov.  1 17.  c.  r.  w  See  pag.  149. 

•  Ibid.  c.  8. 
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which  in  his  time  the  philofophers  currently  gave  of  their  ma- 
teria  prima,  the  groundwork  of  all  natural  knowlege ;  that  it  is 
**  neque  quid,  neque  quantum,  neque  quak,  neque  allquid  ear  urn  qui- 
"  bus  ens  determinatur ;"  or  it's  fubfequent  explanation  by  Adrian 
Heereboord,  who  allures  us *  that  "  mater  la  prima  non  eft  corpus, 
"  neque  per  for  mam  corporeitatis,  neque  per  fimplicem  ejfentiam  : 
"  eft  tamen  ens,  et  quidem  fubftantia,  licet  incompleta ;  habetque  ac- 
"  turn  ex  fe  entitativum,  et  Jimul  ejl  potent  la  fubjeftfaa"  The  law 
therefore,  with  regard  to  it's  technical  phrafes,  Stands  upon  the 
fame  footing  with  other  Studies,  and  requeSts  only  the  fame  in- 
dulgence. 

THIS  technical  Latin  continued  in  ufe  from  the  time  of  it's 
firSt  introdu<frion,  till  the  fubverfion  of  our  antient  constitution 
under  Cromwell ;  when,  among  many  other  innovations  in  the 
law,  fome  for  the  better  and  fome  for  the  worfe,  the  language 
of  our  records  was  altered  and  turned  into  EngliSh.  But,  at  the 
refloration  of  king  Charles,  this  novelty  was  no  longer  coun- 
tenanced ;  the  praftifers  finding  it  very  difficult  to  exprefs  them- 
felves  fo  concifely  or  fignificantly  in  any  other  language  but  the 
Latin.  And  thus  it  continued  without  any  fenfible  inconve- 
nience till  about  the  year  1730,  when  it  was  again  thought  pro- 
per that  the  proceedings  at  law  Should  be  done  into  Englifh,  and 
it  was  accordingly  fo  ordered  by  Statute  4  Geo.  II.  c.  26.  This 
was  done,  in  order  that  the  common  people  might  have  know- 
lege and  understanding  of  what  was  alleged  or  done  for  and  againft 
them  in  the  procefs  and  pleadings,  the  judgment  and  entries  in 
a  caufe.  Which  purpofe  I  know  not  how  well  it  has  anfwered ; 
but  am  apt  to  fufpect  that  the  people  are  now,  after  many  years 
experience,  altogether  as  ignorant  in  matters  of  law  as  before. 
On  the  other  hand,  thefe  inconveniences  have  already  arifen 
from  the  alteration  -,  that  now  many  clerks  and  attorneys  are 
hardly  able  to  read,  much  lefs  to  understand,  a  record  even  of 
fo  modern  a  date  as  the  reign  of  George  the  firft.  And  it  has 
much  enhanced  the  expenfe  of  all  legal  proceedings :  for  Since 

x  Pbilcfopb*  natural,  c.  I.  §.28,  &?V. 
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the  praftilers  are  confined  (for  the  fake  of  the  ftamp  duties, 
which  are  thereby  confiderably  encreafed)  to  write  only  a  ftated 
number  of  words  in  a  meet  j  and  as  the  Englifh  language, 
through  the  multitude  of  it's  particles,  is  much  more  verbofe 
than  the  Latin  ;  it  follows  that  the  number  of  meets  muft  be 
very  much  augmented  by  the  change y.  The  tranflation  alfo 
of  technical  phrafes,  and  the  names  of  writs  and  other  procefs, 
Were  found  to  be  fo  very  ridiculous  (a  writ  of  niji  prius,  quare 
impedit,  Jieri  facias,  habeas  corpus,  and  the  reft,  not  being  ca- 
pable of  an  Englifh  drefs  with  any  degree  of  ferioufnefs)  that  in 
two  years  time  a  new  aft  was  obliged  to  be  made,  6  Geo.  II. 
c.  14  -,  which  allows  all  technical  words  to  continue  in  the  ufual 
language,  and  has  thereby  almoft  defeated  every  beneficial  pur- 
pofe  of  the  former  ftatute. 

WHAT  is  faid  of  the  alteration  of  language  by  the  fta- 
tute 4  Geo.  II.  c.a6.  will  hold  equally  ftrong  with  refpeft  to  the 
prohibition  of  ufmg  the  antient  immutable  court  hand  in  writing 
the  records  or  other  legal  proceedings ;  whereby  the  reading  of 
any  record  that  is  forty  years  old  is  now  become  the  object  of 
fcience,  and  calls  for  the  help  of  an  antiquarian.  But  that  branch 
of  it,  which  forbids  the  ufe  of  abbreviations,  feems  to  be  of  more 
folid  advantage,  in  delivering  fuch  proceedings  from  obfcurity  : 
according  to  the  precept  of  Juftinian  z ;  "  ne  per  fcripturam  all- 
"  qua  fiat  in  poflerum  dubitatio,  jubemus  non  per  figlorum  captiones 
"  et  compendiofa  aenigmata  ejufdem  codicis  text  urn  confer  ibi,  fed  per 
"  literarum  confequentiam  explanari  concedimus."  But,  to  return  to 
our  demurrer. 

WH  E  N  the  fubftance  of  the  record  is  completed,  and  copies 
are  delivered  to  the  judges,  the  matter  of  law,  upon  which  the 
demurrer  is  grounded,  is  upon  folemn  argument  determined  by 
the  court,  and  not  by  any  trial  by  jury;  and  judgment  is  there- 

i  For  inftance,  thefe  three  words,  "fe-     ed  into  feven,  "according  to  the  form  of 
"  cundum  forrnam  Jiatuti,"  are  now  convert-     "  the  ftatute." 

z  tie  concept,  dlgfft.  §.13. 
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upon  accordingly  given.  As,  in  an  aclion  of  trefpafs,  if  the 
defendant  in  his  plea  confeffes  the  fadl,  but  juftifies  it  caufa  ve- 
nationis,  for  that  he  was  hunting ;  and  to  this  the  plaintiff  de- 
murs, that  is,  he  admits  the  truth  of  the  plea,  but  denies  the 
juftification  to  be  legal :  now,  on  arguing  this  demurrer,  if  the 
court  be  of  opinion,  that  a  man  may  not  juftify  trefpafs  in  hunt- 
ing, they  will  give  judgment  for  the  plaintiff}  if  they  think  that 
he  may,  then  judgment  is  given  for  the  defendant.  Thus  is  an 
ifTue  in  law,  or  demurrer,  difpofed  of. 

A  N  iflue  of  fadl  takes  up  more  form  and  preparation  to  fettle 
it  -,  for  here  the  truth  of  the  matters  alleged  muft  be  folemnly 
examined  in  the  channel  prefcribed  by  law.  To  which  exami- 
nation, of  fadls,  the  name  of  trial  is  ufually  confined,  which, 
will  be  treated  of  at  large  in  the  two  fucceeding  chapters. 
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CHAPTER    THE    TWENTY     SECOND. 
OF    THE    SEVERAL    SPECIES    OF    TRIAL. 


THE  uncertainty  of  legal  proceedings  is  a  notion  ib  generally- 
adopted,  and  has  fo  long  been  the  ftanding  theme  of  wit 
and  good  humour,  that  he  who  mould  attempt  to  refute  it  would 
be  looked  upon  as  a  man,  who  was  either  incapable  of  difcern- 
ment  himfelf,  or  elfe  meant  to  impofe  upon  others.  Yet  it  may 
not  be  amifs,  before  we  enter  upon  the  feveral  modes  whereby 
certainty  is  meant  to  be  obtained  in  our  courts  of  juflice,  to  in- 
quire a  little  wherein  this  uncertainty,  fo  frequently  complained 
of,  coniuls ;  and  to  what  caufes  it  owes  it's  original. 

I  T  hath  fometimes  been  faid  to  owe  it's  original  to  the  num- 
ber of  our  municipal  conftitutions,  and  the  multitude  of  our  ju- 
dicial deciiions a ;  which  occafion,  it  is  alleged,  abundance  of 
rules  that  militate  and  thwart  with  each  other,  as  the  fentiments 
or  caprice  of  fucceffive  legiflatures  and  judges  have  happened  to 
vary.  The  fact,  of  multiplicity,  is  allowed  ;  and  that  thereby 
the  refearches  of  the  ftudent  are  rendered  more  difficult  and  la- 
borious :  but  that,  with  proper  induftry,  the  refult  of  thofe  en- 
quiries will  be  doubt  and  indecifion,  is  a  confequence  that  cannot 
be  admitted.  People  are  apt  to  be  angry  at  the  want  of  fimpli- 
city  in  our  laws  :  they  miftake  variety  for  confufion,  and  com- 
plicated cafes  for  con  trad i&ory.  They  bring  us  the  examples  of 

a  See  the  preface  to  fir  John  Davies's  reports :    wherein  many  of  the  following  topics 
are  difcufled  more  at  large. 

t:;1.:1 
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arbitrary  governments,  of  Denmark,  Mufcovy,  and  Pruffia  j  of 
wild  and  uncultivated  nations,  the  favages  of  Africa  and  Ameri- 
ca j  or  of  narrow  domeftic  republics,  in  antient  Greece  and  mo- 
dern Switzerland ;  and  unreafonably  require  the  fame  paucity  of 
laws,  the  fame  concifenefs  of  practice,  in  a  nation  of  freemen, 
a  polite  and  commercial  people,  and  a  populous  extent  of  terri- 
tory. 

IN  an  arbitrary,  defpotic,  government,  where  the  lands  are 
at  the  difpofal  of  the  prince,  the  rules  of  fucceflion,  or  the  mode 
of  enjoyment,  muft  depend  upon  his  will  and  pleafure.  Hence 
there  can  be  but  few  legal  determinations  relating  to  the  pro- 
perty, the  defcent,  or  the  conveyance  of  real  eftates ;  and  the 
lame  holds  in  a  ftronger  degree  with  regard  to  goods  and  chat- 
tels, and  the  contracts  relating  thereto.  Under  a  tyrannical  fway 
trade  muft  be  continually  in  jeopardy,  and  of  confequence  can 
never  be  exteniive  :  this  therefore  puts  an  end  to  the  neceflity  of 
an  infinite  number  of  rules,  which  the  Englifb  merchant  daily 
recurs  to  for  adjufting  commercial  differences.  Marriages  are 
there  ufually  contracted  with  flaves  ;  or  at  leaft  women  are  treat- 
ed as  fuch  :  no  laws  can  be  therefore  expected  to  regulate  the 
rights  of  dower,  jointures,  and  marriage  fettlements.  Few  alfo 
are  the  perfons  who  can  claim  the  privileges  of  any  laws ;  the 
bulk  of  thofe  nations,  viz.  the  commonalty,  boors,  or  peafants, 
being  merely  villeins  and  bondmen.  Thofe  are  therefore  left  to 
the  private  coercion  of  their  lords,  are  efteemed  (in  the  con- 
templation of  thefe  boafted  legiflators)  incapable  of  either  right 
or  injury,  and  of  confequence  are  entitled  to  no  redrefs.  We 
may  fee,  in  thefe  arbitrary  ftates,  how  large  a  field  of  legal  con- 
tefts  is  already  rooted  up  and  deflroyed. 

AGAIN  ;  were  we  a  poor  and  naked  people,  as  the  favages  of 
America  are,  ftrangers  to  fcience,  to  commerce,  and  the  arts  as 
•well  of  convenience  as  of  luxury,  we  might  perhaps  be  con- 
tent, as  fome  of  them  are  faid  to  be,  to  refer  all  difputes  to  the 
next  man  we  met  upon  the  road,  and  fo  put  a  fhort  end  to  every 

contro- 
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controverly.  For  in  a  ftate  of  nature  there  is  no  room  for  muni- 
cipal laws ;  and  the  nearer  any  nation  approaches  to  that  ftate, 
the  fewer  they  will  have  occafion  for.  When  the  people  of  Rome 
were  little  better  than  fturdy  mepherds  or  herdfmen,  all  their 
laws  were  contained  in  ten  or  twelve  tables :  but  as  luxury,  po- 
litenefs,  and  dominion  increafed,  the  civil  law  increafed  in  the 
fame  proportion,  and  fwelled  to  that  amazing  bulk  which  it  now 
occupies,  though  fucceflively  pruned  and  retrenched  by  the  em- 
perors Theodofius  and  Juftinian. 

I  N  like  manner  we  may  laftly  obferve,  that,  in  petty  ftates 
and  narrow  territories,  much  fewer  laws  will  fuffice  than  in  large 
ones,  becaufe  there  are  fewer  objects  upon  which  the  laws  can 
operate.  The  regulations  of  a  private  family  are  ihort  and  well- 
known  •,  thofe  of  a  prince's  houmold  are  neceflarily  more  various- 
and  diffuie. 

TH  E  caufes  therefore  of  the  multiplicity  of  the  Engliih  laws 
are,  the  extent  of  the  country  which  they  govern  ;  the  commerce 
and  refinement  of  it's  inhabitants ;  but,  above  all,  the  liberty 
and  property  of  the  fubject.  Thefe  will  naturally  produce  aa 
infinite  fund  of  difputes,  which  muft  be  terminated  in  a  judicial 
way  :  and  it  is  eifential  to  a  free  people,  that  thefe  determina- 
tions be  publiflied  and  adhered  to  ;  that  their  property  may  be  as 
certain  and  fixed  as  the  very  conftitution  of  their  ftate.  For 
though  in  many  other  countries  every  thing  is  left  in  the  breaft 
of  the  judge  to  determine,  yet  with  us  he  is  only  to  declare  and 
pronounce,  not  to  make  or  new-model,  the  law.  Hence  a  multitude 
of  decifions,  or  cafes  adjudged,  will  arife;  for  feldom  will  it 
happen  that  any  one  rule  will  exactly  fuit  with  many  cafes.  And 
in  proportion  as  the  decifions  of  courts  of  judicature  are  multi- 
plied, the  law  will  be  loaded  with  decrees,  that  may  fometimes 
(though  rarely)  interfere  with  each  other  :  either  becaufe  fuc- 
ceeding  judges  may  not  be  apprized  of  the  prior  adjudication  ; 
or  becaufe  they  may  think  differently  from  their  predeceffors ;, 
or  becaufe  the  fame  arguments  did  not  occur  formerly  as  at  pre- 

fent  >. 
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fent ;  or,  in  fine,  becaufe  of  the  natural  imbccillity  and  imper- 
feclion  that  attends  all  human  proceedings.  But,  wherever  this 
happens  to  be  the  cafe  in  any  material  point,  the  legiflature  is 
ready,  and  from  time  to  time  both  may,  and  frequently  does, 
intervene  to  remove  the  doubt -,  and,  upon  due  deliberation  had, 
determines  by  a  declaratory  ftatute  how  the  law  (ha.ll  be  held  for 
the  future. 

WH  AT  E  v  E  R  inftances  therefore  of  contradiction  or  uncer- 
tainty may  have  been  gleaned  from  our  records,  or  reports,  muft 
be  imputed  to  the  defects  of  human  laws  in  general,  and  are  not 
owing  to  any  particular  ill  conftruclion  of  the  Englifh  fyftem. 
Indeed  the  reverie  is  moft  itrictly  true.  The  Englifh  law  is  lefs 
embarralTed  with  inconliftent  refolutions  and  doubtful  queftions, 
than  any  other  known  fyftem  of  the  fame  extent  and  the  fame 
duration.  I  may  inftance  in  the  civil  law  :  the  text  whereof,  as 
collected  by  Juftinian  and  his  agents,  is  extremely  voluminous 
and  diffufe  ;  but  the  idle  comments,  obfcure  glofles,  and  jarring 
interpretations  grafted  thereupon  by  the  learned  jurifts,  are  lite- 
rally without  number.  And  thefe  glofTes,  which  are  mere  pri- 
vate opinions  of  fcholaftic  do&ors  (and  not,  like  our  books  of 
reports,  judicial  determinations  of  the  court)  are  all  of  authority 
fufficient  to  be  vouched  and  relied  on ;  which  muft  needs  breed 
great  diffraction  and  confufion  in  their  tribunals.  The  fame  may 
be  faid  of  the  canon  law  ;  though  the  text  thereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England  -,  and  though 
the  more  antient  any  fyftem  of  laws  is,  the  more  it  is  liable  to 
be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  of  laws,  of  fo  high  antiquity  as  the  Englifh,  is 
in  general  fo  clear  and  perfpicuous,  it  argues  deep  wifdom  and 
torefight  in  fuch  as  laid  the  foundations,  and  great  care  and  cir- 
cumfpedion,  in  fuch  as  have  built  the  fuperftrudture. 

B  UT  is  not  (it  will  be  afked)  the  multitude  of  lawfuits,  which 
we  daily  fee  and  experience,  an  argument  againft  the  clearnefs 
and  certainty  of  the  law  itfelf  ?  By  no  means  :  for  among  the 

various 
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various  difputes  and  controverfies,  which  are  daily  to  be  met  with 
in  the  courfe  of  legal  proceedings,  it  is  obvious  to  obferve  how 
very  few  arife  from  obfcurity  in  the  rules  or  maxims  of  law. 
An  action  fhall  feldom  be  heard  of,  to  determine  a  queftion  of 
inheritance,  unlefs  the  fact  of  the  defcent  be  controverted.  But  the 
dubious  points,  which  are  ufually  agitated  in  our  courts,  arife 
chiefly  from  the  difficulty  there  is  of  afcertaining  the  intentions 
of  individuals,  in  their  folemn  difpofitions  of  property  ;  in  their 
contracts,  conveyances,  and  teflaments.  It  is  an  object:  indeed 
of  the  utmoft  importance  in  this  free  and  commercial  country, 
to  lay  as  few  restraints  as  poffible  upon  the  transfer  of  poiTefTions 
from  hand  to  hand,  or  their  various  defignations  marked  out  by  the 
prudence,  convenience,  or  neceflities,  or  even  by  the  caprice,  of 
their  owners  :  yet  to  inveftigate  the  intention  of  the  owner  is  fre- 
quently matter  of  difficulty,  among  heaps  of  entangled  conveyances 
or  wills  of  a  various  obicurity.  The  law  rarely  hefitates  in  decla- 
ring it's  own  meaning ;  but  the  judges  are  frequently  puzzled 
to  find  out  the  meaning  of  others.  Thus  the  powers,  the  inte- 
reft,  the  privileges,  and  properties  of  a  tenant  for  life,  and  a  te- 
nant in  tail,  are  clearly  diflinguilhed  and  precifely  fettled  by  law: 
but,  what  words  in  a  will  mall  conftitute  this  or  that  eftate,  has 
eccafionally  been  difputed  for  more  than  two  centuries  pall;  and 
will  continue  to  be  difputed  as  long  as  the  careleflhefs,  the  igno- 
rance, or  fingularity  of  teftators  fhall  continue  to  cloath  their 
intentions  in  dark  or  new-fangled  expreffions. 

BUT,  notwithstanding  fo  vafl  an  acceffion  of  legal  controverfies, 
arifing  from  fo  fertile  a  fund  as  the  ignorance  and  wilfulnefs  of 
individuals,  thefe  will  bear  no  companion  in  point  of  number  to 
thofe  which  are  founded  upon  the  difhonefty,  and  difmgenuity 
of  the  parties  :  by  either  their  fuggefting  complaints  that  are 
falfe  in  fact,  and  thereupon  bringing  groundlefs  actions ;  or 
by  their  denying  fuch  facts  as  are  true,  in  fetting  up  unwarrant- 
able defences.  Ex  fafto  oritur  jus  :  if  therefore  the  fact  be  per- 
verted or  mil-reprefented,  the  law  which  arifes  from  thence  will 
unavoidably  be  unjuft  or  partial.  And,  in  ord«r  to  prevent  this, 

VOL.  III.  Sf  it 
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it  is  neceffary  to  fet  right  the  fadl,  and  eftablifh  the  truth  con- 
tended for,  by  appealing  to  fome  mode  of  probation  or  trial,  which 
the  law  of  the  country  has  ordained  for  a  criterion  of  truth  and 
falfhood. 

TH  E  s  E  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  object  of  judicial  decifions.  And  experience 
will  abundantly  (hew,  that  above  a  hundred  of  our  lawfuits  arife 
from  difputed  fadls,  for  one  where  the  law  is  doubted  of.  About 
twenty  days  in  the  year  are  fufficient,  in  Weftminfter-hall,  to 
fettle  (upon  folemn  argument)  every  demurrer  or  other  fpecial 
point  of  law  that  arifes  throughout  the  nation  :  but  two  months 
are  annually  fpent  in  deciding  the  truth  of  fafts,  before  fix 
diftindr.  tribunals,  in  the  feveral  circuits  of  England ;  exclufive 
of  Middlefex  and  London,  which  afford  a  fupply  of  caufes  much 
more  than  equivalent  to  any  two  of  the  largeft  circuits. 

TRIAL  then  is  the  examination  of  the  matter  of  fadt  in  ifTue  ; 
of  which  there  are  many  different  fpecies,  according  to  the  dif- 
ference of  the  fubjecl:,  or  thing  to  be  tried  :  of  all  which  we 
will  take  a  curfory  view  in  this  and  the  fubfequent  chapter.  For 
the  law  of  England  fo  induftrioufly  endeavours  to  inveftigate 
truth  at  any  rate,  that  it  will  not  confine  itfelf  to  one,  or  to  a 
few,  manners  of  trial ;  but  varies  it's  examination  of  fadts  ac- 
cording to  the  nature  of  the  fadls  themfeves  :  this  being  the  one 
invariable  principle  purfued,  that  as  well  the  beft  method  of 
trial,  as  the  beft  evidence  upon  that  trial,  which  the  nature  of 
the  cafe  affords,  and  no  other,  {hall  be  admitted  in  the  Englifh 
courts  of  juftice. 

TH  E  fpecies  of  trials  in  civil  cafes  are  feven.  By  record;  by 
tnfyeSfion,  or  examination  ;  by  certificate ;  by  ivitneffes ;  by  wager 
of  battel ;  by  ivager  of  law  ;  and  by  jury. 

I.  FIRST  then  of  the  trial  by  record.  This  is  only  ufed  in 
one  particular  inftance  :  and  that  is  where  a  matter  of  record  is 

pleaded 
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pleaded  in  any  action,  as  a  fine,  a  judgment,  or  the  like  ;  and 
the  oppofite  party  pleads  "  nul  tie!  record,"  that  there  is  no  fuch 
matter  of  record  exifting  :  upon  this,  iflue  is  tendered  and  join- 
ed in  the  following  form,  "  and  this  he  prays  may  be  enquired 
"  of  by  the  record,  and  the  other  doth  the  like  ;"  and  hereupon 
the  party  pleading  the  record  has  a  day  given  him  to  bring  it  in, 
and   proclamation    is  made  in  court  for  him  to  "  bring  forth  his 
«'  record  or  he  (hall  be  condemned ;"  and,  on  his  failure,  his 
cintagonift  {hall  have  judgment  to  recover.    The  trial  therefore 
of  this  iflue  is  merely  by  the  record  ;  for,  as  fir  Edward  Coke b 
obferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a  na- 
ture, and  importeth   in   itfelf  fuch  abfolute  verity,  that  if  it  be 
pleaded  that  there  is  no  fuch  record,  it  (hall  not  receive  any  trial 
by   witnefs,  jury,  or  otherwife,  but  only  by  itfelf.     Thus  titles 
of  nobility,  as  whether  earl  or  no  earl,  baron  or  no  baron,  mall 
be  tried   by  the  king's  writ  or  patent  only,  which  is  matter  of 
record c.     Alfo  in  cafe  of  an  alien,  whether  alien  friend  or  ene- 
my, (hall  be  tried  by  the  league  or  treaty  between  his  fovereign 
and  ours  ;    for  every  league  or  treaty  is  of  record d.     And  alfo, 
whether   a  manor  be  held  in  antient  demefne  or  not,  {hall  be 
tried  by  the  record  of  domefday  in  the  king's  exchequer. 

II.  TR  i  A  L  by  InfpeSlion,  or  examination,  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  iflue  being  either 
the  principal  queftion,  or  anting  collaterally  out  of  it,  but  being 
evidently  the  object  of  fenfe,  the  judges  of  the  court,  upon  the 
teftimony  of  their  own  fenfes,  {hall  decide  the  point  in  difpute. 
For,  where  the  affirmative  or  negative  of  a  queftion  is  matter  of 
fuch  obvious  determination,  it  is  not  thought  neceflary  to  fum- 
mon  a  jury  to  decide  it;  who  are  properly  called  in  to  inform 
the  confcience  of  the  court  in  refpect  of  dubious  facts :  and  there- 
fore when  the  fact,  from  it's  nature,  muft  be  evident  to  the  court 
either  from  ocular  demonftration  or  other  irrefragable  proof, 
there  the  law  departs  from  it's  ufual  refort,  the  verdict  of  twelve 

b  i  Inft.  117.  260.  d  9  Rep.  31. 
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men,  and  relies  on  the  judgment  of  the  court  alone.  As  in  cafe 
of  a  fuit  to  reverfe  a  fine  for  non-age  of  the  cognizor,  or  to  fet 
aflde  a  ftatute  or  recognizance  entered  into  by  an  infant ;  here, 
and  in  other  cafes  of  the  like  fort,  a  writ  fhall  iffue  to  the  fhe- 
riff  %  commanding  him  that  he  conftrain  the  faid  party  to  ap- 
pear, that  it  may  be  afcertained  by  the  view  of  his  body  by  the- 
king's  juftices,  whether  he  be  of  full  age  or  not ;  "ut  per  afpettum 
"  corporis  fid  conjlare  poterit  jnjliciariis  noftris,  fi  praedittus  A  fit 
"  plenae  aetatis,  necne1."  If  however  the  court  has,  upon  in- 
fpe&ion,  any  doubt  of  the  age  of  the  party,  (as  may  frequently 
be  the  cafe)  it  may  proceed  to  take  proofs  of  the  fact ;  and,  par- 
ticularly, may  examine  the  infant  himfelf  upon  an  oath  of  voir 
dire,  veritatem  dlcere,  that  is,  to  make  true  anfwer  to  fuch  quef- 
tions  as  the  court  mail  demand  of  him  :  or  the  court  may  ex- 
amine his  mother,  his  god-father,  or  the  like  s. 

4 

I  N  like  manner  if  a  defendant  pleads  in  abatement  of  the  fuit 
that  the  plaintiff  is  dead,  and  one  appears  and  calls  himfelf  the 
plaintiff,  which  the  defendant  denies  ;  in  this  cafe  the  judges 
fhall  determine  by  infpedlion  and  examination,  whether  he  be 
the  plaintiff  or  noth.  Alfo  if  a  man  be  found  by  a  jury  an  idiot 
a  nativitate,  he  may  come  in  perfon  into  the  chancery  before  the 
chancellor,  or  be  brought  there  by  his  friends,  to  be  infpedled 
and  examined,  whether  idiot  or  not :  and  if,  upon  fuch  view 
and  enquiry,  it  appears  he  is  not  fo,  the  verdicl  of  the  jury, 
and  all  the  proceedings  thereon,  are  utterly  void  and  inftantly  of 
no  effedl '. 

AN  OTHE  R  inflance  in  which  the  trial  by  infpedlion  may  be 
ufed,  is  when,  upon  an  appeal  of  maihem,  the  iffue  joined  is 
whether  it  be  maihem  or  no  maihem,  this  fhall  be  decided  by 
the  court  upon  infpedtion,  for  which  purpofe  they  may  call  in 

e  9  Rep.  31.  tried  by  infpeftion. 

f  This  queftion  of  non-age  was  formerly,         e  z  Roll.  Abr.  573. 
according  to  Glanvil,   (/.  13.  c.  15.)   tried         h  9  Rep.  30. 
by  a  jury  of  eight  men  ;   though  now  it  is         *  Ibid.  31. 
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the  afliftance  of  furgeonsj.  And,  by  analogy  to  this,  in  an  ac- 
tion of  trefpafs  for  maihem,  the  court,  (upon  view  of  fuch  mai- 
hem  as  the  plaintiff  has  laid  in  his  declaration,  or  which  is  cer- 
tified by  the  judges  who  tried  the  caufe  to  be  the  fame  as  was 
given  in  evidence  to  the  jury)  may  encreafe  the  damages  at  their 
own  difcretion  k ;  as  may  alfo  be  the  cafe  upon  view  of  an  atro- 
cious battery1.  But  then  the  battery  muft  likewife  be  alleged  fo 
certainly  in  the  declaration,  that  it  may  appear  to  be  the  fame 
with  the  battery  infpected. 

ALSO,  to  afcertain  any  circumftances  relative  to  a  particular 
day  part,  it  hath  been  tried  by  an  infpection  of  the  almanac  by 
the  court.  Thus,  upon  a  writ  of  error  from  an  inferior  court, 
that  of  Lynn,  the  error  affigned  was  that  the  judgment  was 
given  on  a  funday,  it  appearing  to  be  on  26  February,  26  Eliz.  and 
upon  infpection  of  the  almanacs  of  that  year  it  was  found  that 
the  26th  of  February  in  that  year  actually  fell  upon  a  funday  : 
this  was  held  to  be  a  fufficient  trial,  and  that  a  trial  by  a  jury 
was  not  neceflary,  although  it  was  an  error  in  fact  j  and  fo  the 
judgment  was  reverfed  m.  But,  in  all  thefe  cafes,  the  judges,  if 
they  conceive  a  doubt,  may  order  it  to  be  tried  by  jury. 

III.  THE  trial  by  certificate  is  allowed  in  fuch  cafes,  where 
the  evidence  of  the  perfon  certifying  is  the  only  proper  criterion 
of  the  point  in  difpute.  For,  when  the  fact  in  queftion  lies  out 
of  the  cognizance  of  the  court,  the  judges  muft  rely  on  the  fo- 
lemn  averment  or  information  of  perfons  in  fuch  a  ftation,  as 
affords  them  the  moft  clear  and  competent  knowlege  of  the 
truth.  As  therefore  fuch  evidence  (if  given  to  a  jury)  muft  have 
been  conclufive,  the  law,  to  fave  trouble  and  circuity,  permits 
the  fact  to  be  determined  upon  fueh  certificate  merely.  Thus,. 
I .  If  the  iflue  be  whether  A  was  abfent  with  the  king  in  his 
army  out  of  the  realm  in  time  of  war,  this  ihall  be  tried  n  by 

j  zRoll.  Abr.  578.  ""  Cro.  Eliz.  227. 

k  i  Sid.  108.  "  Litt.  §.  102. 

1  Hardr.  408. 

the 
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the  certificate  of  the  marefchall  of  the  king's  hoft  in  writing 
under  his  feal,  which  fliall  be  fent  to  the  juftices.    2.  If,  in  or- 
der to  avoid  an  outlawry,  or  the  like,   it  was  alleged  that  the  de- 
fendant was  in  prifon,  ultra  mare,  at  Bourdeaux,  or  in  the  fer- 
vice  of  the  mayor  of  Bourdeaux,  this  fhould  have  been  tried  by 
the  certificate  of  the  mayor ;  and  the  like  of  the   captain  of 
Calais  °.    But,  when  this  was  law  p,  thofe  towns  were  under  the 
dominion  of  the  crown  of  England.    And  therefore,  by  a  pa- 
rity of  reafon,  it  mould  now  hold  that  in  fimilar  cafes,  arifing  at 
Jamaica  or  Minorca,  the  trial  mould  be  by  certificate  from  the 
governor  of  thofe  iflands.    We  alfo  find  q  that  the  certificate  of 
the  queen's   meflenger,  fent   to  fummon  home  a  peerefs  of  the 
realm,  was   formerly  held   a  fufHcient  trial  of  the  contempt  in 
refufing  to  obey   fuch   fummons.      3.  For   matters   within   the 
realm  ;  the  cuftoms  of  the  city  of  London  fhall  be  tried  by  the 
certificate   of   the   mayor   and  aldermen,  certified  by  the  mouth 
of  their  recorder1";  upon   a  furmife  from  the  party  alleging  it, 
that  the  cuftom  ought  to  be  thus  tried  :  elfe  it  mufl  be  tried  by 
the  country s.     As,    the  cuftom  of    diftributing  the   effects   of 
freemen  deceafed ;   of  enrolling  apprentices  j   or  that  he  who  is 
free  of  one  trade  may  ufe  another  ;  if  any  of  thefe,  or  other  ii- 
milar,  points  come  in  iflue.    But  this  rule  admits  of  an  exception, 
where  the  corporation  of  London  is  party,  or  interested,  in  the 
fuit ;    as   in  an  action  brought  for  a  penalty  inflicted  by  the  cuf- 
tom :  for   there  the  reafon  of  the  law  will  not  endure  fo  partial 
a  trial  j   but  this  cuilom  fliall  be  determined  by  a  jury,  and  not 
by   the   mayor  and  aldermen,  certifying  by  the  mouth  of  their 
recorder1.     4.   In  fome  cafes,  the  flierifF  of  London's  certificate 
fliall  be  the  final  trial  :   as  if  the  iflue  be,  whether  the  defendant 
be   a   citizen  of  London  or   a   foreigner v,  in   cafe   of  privilege 
pleaded    to   be  fued  only  in  the  city  courts.    Of  a  nature  fome- 
what  fimilar  to  which  is  the  trial  of  the  privilege  of  the  univer- 
fity,  when   the  chancellor  claims  cognizance  of  the  caufe,  be- 

0  9  Rep.  31.  *  Bro.  Abr.  t.  trial,  pi.  96. 

f  2  Roll.  Abr.  583.  '  Hob.  85. 

<  Dyer.  176,  177.  r  Co.  Lite.  74* 

r  Co.  Litt.  74.  4  Burr.  248.  Caufe 
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caufe  one  of  the  parties  is  a  privileged  perfon.     In  this  cafe,   the 
charters,  confirmed  by  act  of  parliament,  direct  the  trial  of  the 
queftion,whether  a  privileged  perfon  or  no,  to  be  determined  by  the 
certificate  and  notification  of  the  chancellor  under  feal ;  to  which 
it  hath  alfo   been   ufual   to   add  an  affidavit  of  the  fact  :   but  if 
the  parties  be  at  iffue  between  themfelves,  whether  A  is  a  mem- 
ber of  the  univerfity  or  no,  on  a  plea  of  privilege,   the  trial  mall 
be  then  by  jury,  and  not  by  the  chancellor's  certificate";  becaufe 
the   charters    direct   only   that   the   privilege   be  allowed  on  the 
chancellor's   certificate,  when  the  claim  of  cognizance  is  made 
by  him,  and   not  where  the  defendant  himfelf  pleads  his  privi- 
lege :   fo   that   this  muft  be  left  to  the  ordinary  courfe  of  deter- 
mination.     5.   In   matters  of  ecclefiaftical  jurifdiction,  as  mar- 
riage, and   of  courfe  general  bajlardy,  and  alfo  excommunication? 
and   orders,   thefe,  and   other  like  matters,  mall  be  tried  by  the 
bifhop's  certificate  w.     As  if  it  be  pleaded  in  abatement,  that  the 
plaintiff  is  excommunicated,  and  iiTue  is  joined  thereon;  or  if  a 
man  claims  an  eftate  by  defcent,  and  the  tenant  alleges  the  de- 
mandant  to    be   a   baftard  ;    or  if  on    a  writ  of  dower  the  heir 
pleads  no  marriage ;  or  if  the  ifTue  in  a  quart  impedit  be,  whether 
or   no  the  church  be  full  by  inftitution  ;  all  thefe  being  matters 
of  mere   ecclefiaftical   cognizance,  fhall  be   tried   by  certificate 
from  the  ordinary.    But  in  an  action  on  the  cafe  for  calling  a  man 
baftard,  the  defendant   having   pleaded   in  justification  that  the 
plaintiff  was  really  fo,   this  was  directed  to  be  tried  by  a  jury  x : 
becaufe,   whether  the  plaintiff  be  found  either  a  general  or  fpe- 
cial   baftard,  the  justification   will  be  good  ;   and  no  queftion  of. 
fpecial   baftardy  fhall  be  tried  by  the  bifhop's  certificate,  but  by 
a  juryy.     For  a  fpecial  baftard  is  one  born,   before  marriage,  of 
parents   who   afterwards  intermarry  :    which   is  baftardy  by  our 
law,  though  not  by  the  ecclefiaftical.    It  would  therefore  be  im- 
proper  to   refer   the   trial  of  that  queftion  to  the  bifhop ;  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be  fure 

0  2  Roll.  Abr.  583.  "  Hob.  179. 

w  Co.  Litt.  74.  J  Dyer.  79.. 
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to  return  or  certify  him  legitimate  z.  Ability  of  a  clerk  pre- 
fented  %  adtniffton,  mjiitution,  and  deprivation  of  a  clerk,  mall  alfo 
be  tried  by  certificate  from  the  ordinary  or  metropolitan,  becaufe 
of  thefe  he  is  the  moft  competent  judgeb:  but  induction  mall  be 
tried  by  a  jury,  becaufe  it  is  a  matter  of  public  notoriety0,  and 
is  likewife  the  corporal  inveftiture  of  the  temporal  profits.  Re- 
fignation  of  a  benefice  may  be  tried  in  either  waydj  but  it  feems 
moft  properly  to  fall  within  the  bifhop's  cognizance.  6.  The 
trial  of  all  cuftoms  and  practice  of  the  courts  mall  be  by  certi- 
ficate from  the  proper  officers  of  thofe  courts  refpeclively ;  and, 
what  return  was  made  on  a  writ  by  the  meriff"  or  under-merifF, 
fliall  be  only  tried  by  his  own  certificate  c.  And  thus  much 
for  thofe  fcveral  iflues,  or  matters  of  facl,  which  are  proper  to  be 
tried  by  certificate. 

IV.  A  FOURTH  fpecies  of  trial  is  that  by  witnejjes,  per  tefl.es, 
without  the  intervention  of  a  jury.  This  is  the  only  method  of 
trial  known  to  the  civil  law;  in  which  the  judge  is  left  to  form 
in  his  own  breaft  his  fentence  upon  the  credit  of  the  witnefles 
examined  :  but  it  is  very  rarely  ufed  in  our  law,  which  prefers 
the  trial  by  jury  before  it  in  almoft  every  inftance.  Save  only, 
that  when  a  widow  brings  a  writ  of  dower,  and  the  tenant 
pleads  that  the  hufband  is  not  dead ;  this,  being  looked  upon  as 
a  dilatory  plea,  is,  in  favour  of  the  widow  and  for  greater  ex- 
pedition, allowed  to  be  tried  by  witnefles  examined  before  the 
judges  :  and  fo,  faith  Finch  !,  mall  no  other  cafe  in  our  law. 
But  fir  Edward  Coke8  mentions  fome  others :  as,  to  try  whether 
the  tenant  in  a  real  action  was  duly  fummoned,  or  the  validity 
of  a  challenge  to  a  juror  :  fo  that  Finch's  obfervation  muft  be 
confined  to  the  trial  of  direct  and  not  collateral  iiTues.  And  in 
every  cafe  fir  Edward  Coke  lays  it  down,  that  the  affirmative  muft 
be  proved  by  two  witnefles  at  the  leaft. 

z  See  introd.   to  the  great  charter,  edit.  d   2  Roll.  Abr.  583. 

Qxon.  fub  anna  1253.  c  9  Rep.  31. 

1  See  book  I.  ch.  ii.  f  1.423. 

b  2  Inft.  632.     Show.  Parl.  C.  88.  «  i  Inft.  6. 
c  Dyer.  229.  V.    TH  E 
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V.  TH  E  next  fpecies  of  trial  is  of  great  antiquity,  but  much 
difufed  ;  though  (HI!  in  force  if  the  parties  chufe  to  abide  by  it : 
I  mean  the  trial  by  wager  of  battel.    This  feems  to  have  owed 
it's  original  to  the  military  fpirit  of  our  anceftors,  joined  to  a 
fuperftitious  frame  of  mind ;  it  being  in  the  nature  of  an  appeal 
to  providence,  under  an  apprehenfion  and  hope  (  however  pre- 
fumptuous  and  unwarrantable )  that  heaven  would  give  the  vic- 
tory to  him  who  had  the  right.    The  decifion  of  fuits,  by  this 
appeal  to  the  God  of  battels,  is  by  fome  faid  to  have  been  in- 
vented by  the  Burgundi,  one  of  the  northern  or  German  clans 
that  planted  themfelves  in  Gaul.     And  it  is  true,  that  the  firfl 
written  injunction  of  judiciary  combats  that  we  meet  with,  is  in 
the  laws  of  Gundebald,  A,  D.  501,  which  are  preferved  in  the 
Burgundian  code.    Yet  it  does  not  feem  to  have  been  merely  a 
local  cuflom  of  this  or  that  particular  tribe,  but  to  have  been 
the  common  ulage  of  all  thofe  warlike  people  from  the  earlieft 
times  h.     And  it  may  alfo  feem  from  a  palTage  in  Velleius  Pater- 
culusJ,  that  the  Germans,  when  firfl  they  became  known  to  the 
Romans,  were  wont  to  decide  all  contefls  of  right  by  the  fword: 
for  when  Quintilius  Varus  endeavoured  to  introduce  among  them 
the  Roman  laws  and  method  of  trial,  it  was  looked  upon  (fays 
the  hiflorian )  as  a  "  novitas  incognitae  difciplinae,  uf  folita  armls 
"  decerni,  jure  terjjiinarentur."    And  among  the  antient  Goths  in 
Sweden  we  find  the  practice  of  judiciary  duels  eflablifhed  upon 
much  the  fame  footing  as  they  formerly  were  in  our  own  country1. 

TH  i  s  trial  was  introduced  into  England  among  other  Norman 
cufloms  by  William  the  conqueror ;  but  was  only  ufed  in  three 
cafes,  one  military,  one  criminal,  and  the  third  civil.  The  firft  in 
the  court-martial,  or  court  of  chivalry  and  honour k:  the  fecond  in 
appeals  of  felony ',  of  which  we  mall  fpeak  in  the  next  book  : 
and  the  third  upon  ifTue  joined  in  a  writ  of  right,  the  lafl  and 

h  Seld.  of  duels,  c.  5.  k  Co.  Litt.  261. 

'  1.2.  r.  118.  i  2  Hawk.  P.  C.  45. 

'  Stiernh.  dc  jure  Sueon.  I.  I.  c. 7. 
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moft  folemn  decifion  of  real  property.  For  in  writs  of  right  the 
jus  proprietatis,  which  is  frequently  a  matter  of  difficulty,  is  in 
queftion  j  but  other  real  actions  being  merely  queftions  of  the 
jus  poff'ej/ionis,  which  are  ufually  more  plain  and  obvious,  our 
anceftors  did  not  in  them  appeal  to  the  decifion  of  providence. 
Another  pretext  for  allowing  it,  upon  thefe  final  writs  of  right, 
was  alfo  for  the  fake  of  fuch  claimants  as  might  have  the  true 
right,  but  yet  by  the  death  of  witneffes  or  other  defect  of  evi- 
dence be  unable  to  prove  it  to  a  jury.  But  the  moft  curious 
reafon  of  all  is  given  in  the  mirror  m,  that  it  is  allowable  upon 
warrant  of  the  combat  between  David  for  the  people  of  Ifrael 
of  the  one  party,  and  Goliah  for  the  Philiftines  of  the  other 
party  :  a  reafon,  which  pope  Nicholas  I  very  ferioufly  decides  to 
be  inconclufive  n.  Of  battel  therefore  on  a  writ  of  right"  we  are 
now  to  fpeak ;  and  although  the  writ  of  right  itfelf,  and  of 
courfe  this  trial  thereof,  be  at  prefent  difufed ;  yet,  as  it  is  law 
at  this  day,  it  may  be  matter  of  curiofity,  at  leaft,  to  enquire 
into  the  forms  of  this  proceeding,  as  we  may  gather  them  from 
antient  authors F. 

TH  E  laft  trial  by  battel  that  was  joined  in  a  civil  fuit  (though 
there  was  afterwards  one  in  the  court  of  chivalry  in  the  reign  of 
Charles  the  firftq;  and  another  tendered,  but  not  joined,  in  a 
writ  of  right  upon  the  northern  circuit  in  1638)  was  in  the  thir- 
teenth year  of  queen  Elizabeth,  as  reported  by  fir  James  Dyerr, 
and  was  held  in  Tothill  fields  Weftminfter,  "  non  jine  magna 
"juris  confultorum  perturbatione,"  faith  fir  Henry  Spelman  ',  who 
was  himfelf  a  witnefs  of  the  ceremony.  The  form,  as  appears 
from  the  authors  before  cited,  is  as  follows. 

WH  E  N   the  tenant  in  a  writ  of  right  pleads  the  general  iflue, 
viz.  that  he  hath  more  right  to  hold,  than  the  demandant  hath 

m  0.3.  §.23.  '534-)  Yearbook.  29  Eiiiv.  III.  12.   Finch. 

*  Dccret.  part.  2.  can/.  2.  qit.  5.  i.  22.  L-42I.   Dyer.  301.   2  Inft.  247. 

c  Append.  N°.  I.  §.5.  1  Ruflnv.  coll.  vol.  2.  part.  2.  fol.  112. 

»  Glanvil.  1.2.  (-.3.   Vet.  not.  krev.  fol. 2.  *   301. 

Nov.  Narr.  tit.  Droit  fatent.  fol.  231.   (edit.  '  Glojf.  103.                                                  \Q 
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to  recover ;  and  offers  to  prove  it  by  the  body  of  his  champion, 
which  tender  is  accepted  by  the  demandant ;  the  tenant  in  the 
firft  place  muft  produce  his  champion,  who,  by  throwing  down 
his  glove  as  a  gage  or  pledge,  thus  wages  or  ftipulates  battel  with 
the  champion  of  the  demandant  j  who,  by  taking  up  the  gage  or 
glove,  ftipulates  on  his  part  to  accept  the  challenge.  The  reafon 
why  it  is  waged  by  champions,  and  not  by  the  parties  themfelves, 
in  civil  actions,  is  becaufe,  if  any  party  to  the  fuit  dies,  the  fuit 
muft  abate  and  be  at  an  end  for  the  prefent ;  and  therefore  no 
judgment  could  be  given  for  the  lands  in  queftion,  if  either  of 
the  parties  were  (lain  in  battel l :  and  alfo  that  no  perfon  might 
claim  an  exemption  from  this  trial,  as  was  allowed  in  criminal 
cafes,  where  the  battel  was  waged  in  perfon. 

A  PIECE  of  ground  is  then  in  due  time  fet  out,  of  iixty  feet 
fquare,  enclofed  with  lifts,  and  on  one  fide  a  court  erected  for 
the  judges  of  the  court  of  common  pleas,  who  attend  there  in 
their  fcarlet  robes ;  and  alfo  a  bar  is  prepared  for  the  learned 
ferjeants  at  law.  When  the  court  fits,  which  ought  to  be  by 
funrifing,  proclamation  is  made  for  the  parties,  and  their  cham- 
pions ;  who  are  introduced  by  two  knights,  and  are  drefled  in  a 
fuit  of  armour,  with  red  fandals,  barelegged  from  the  knee 
downwards,  bareheaded,  and  with  bare  arms  to  the  elbows. 
The  weapons  allowed  them  are  only  batons,  or  ftaves,  of  an 
ell  long,  and  a  four-cornered  leather  target ;  fo  that  death  very 
feldom  enfued  this  civil  combat.  In  the  court  military  indeed 
they  fought  with  fword  and  lance,  according  to  Spelrnan  and 
Ruftiworth  ;  as  likewife  in  France  only  villeins  fought  with  the 
buckler  and  baton,  gentlemen  armed  at  all  points.  And  upon 
this,  and  other  circumftances,  the  prefident  Montefquieu  u  hath 
with  great  ingenuity  not  only  deduced  the  impious  cuftom  of 
private  duels  upon  imaginary  points  of  honour,  but  hath  alfo 
traced  the  heroic  madnefs  of  knight  errantry,  from  the  fame 
original  of  judicial  combats.  But  to  proceed. 

1  Co.  Lht.  294.  Djwrfite  ties  courts.  304.          *  Sp.  L.  b.  28.  c.  20.  22. 
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WH  E  N  the  champions,  thus  armed  with  batons,  arrive  within 
the  lifts  or  place  of  combat,  the  champion  of  the  tenant  then 
takes  his  adverfary  by  the  hand,  and  makes  oath  that  the  tene- 
ments in  difpute  are  not  the  right  of  the  demandant ;  and  the 
champion  of  the  demandant,  then  taking  the  other  by  the  hand, 
fwears  in  the  fame  manner  that  they  are  ;  fo  that  each  champion 
is,  or  ought  to  be,  thoroughly  perfuaded  of  the  truth  of  the  caufe 
he  fights  for.  Next  an  oath  againft  forcery  and  enchantment  is 
to  be  taken  by  both  the  champions,  in  this  or  a  fimilar  form  ; 
"  hear  this,  ye  juftices,  that  I  have  this  day  neither  eat,  drank, 
"  nor  have  upon  me,  neither  bone,  ftone,  ne  grafs ;  nor  any  in- 
"  chantment,  forcery,  or  witchcraft,  whereby  the  law  of  God 
"  may  be  abafed,  or  the  law  of  the  devil  exalted.  So  help  me 
"  God  and  his  faints." 

TH  E  battel  is  thus  begun,  and  the  combatants  are  bound  to 
fight  till  the  flars  appear  in  the  evening :  and,  if  the  champion 
of  the  tenant  can  defend  himfelf  till  the  ftars  appear,  the  tenant 
mall  prevail  in  his  caufe  ;  for  it  is  fufficient  for  him  to  maintain 
his  ground,  and  make  it  a  drawn  battel,  he  being  already  in 
poffeffion  :  but,  if  victory  declares  itfelf  for  either  party,  for  him 
is  judgment  finally  given.  This  vidtory  may  arife,  from  the 
death  of  either  of  the  champions  :  which  indeed  hath  rarely 
happened  ;  the  whole  ceremony,  to  fay  the  truth,  bearing  a  near 
refemblance  to  certain  rural  athletic  diverfions,  which  are  pro- 
bably derived  from  this  original.  Or  victory  is  obtained,  if  either 
champion  proves  recreant,  that  is,  yields,  and  pronounces  the 
horrible  word  of  craven ;  a  word  of  difgrace  and  obloquy,  rather 
than  of  any  determinate  meaning.  But  a  horrible  word  it  indeed 
is  to  the  vanquished  champion  :  fince,  as  a  punifhment  to  him 
for  forfeiting  the  land  of  his  principal  by  pronouncing  that 
fhameful  word,  he  is  condemned,  as  a  recreant,  anrittere  libe- 
ram  legem,  that  is,  to  become  infamous  and  not  be  accounted 
liber  et  kgalh  homo ;  being  fuppofed  by  the  event  to  be  proved 
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forfworn,  and  therefore  never  to  be  put  upon  a  jury  or  admitted 
as  a  witnefs  in  any  caufe. 

TH  i  s  is  the  form  of  a  trial  by  battel ;  a  trial  which  the  te- 
nant, or  defendant  in  a  writ  of  right,  has  it  in  his  election  at 
this  day  to  demand ;  and  which  was  the  only  decilion  of  fuch 
writ  of  right  after  the  conqueft,  till  Henry  the  fecond  by  con- 
fent  of  parliament  introduced  the  grand  aj/ife  w,  a  peculiar  fpecies 
of  trial  by  jury,  in  concurrence  therewith  ;  giving  the  tenant 
his  choice  of  either  the  one  or  the  other.  Which  example,  of 
difcountenancing  thefe  judicial  combats,  was  imitated  about  a 
century  afterwards  in  France,  by  an  edict  of  Louis  the  pious, 
A.  D.  1260,  and  foon  after  by  the  reft  of  Europe.  The  efta- 
blifhment  of  this  alternative,  Glanvil,  chief  juftice  to  Henry 
the  fecond,  and  probably  his  advifer  herein,  confiders  as  a  moil 
noble  improvement,  as  in  fact  it  was,  of  the  law  x. 

VI.  A  SIXTH  fpecies  of  trial  is  by  wager  of  law,  vadiatio 
legis,  as  the  foregoing  is  called  wager  of  battel,  vadiatio  duelli : 
becaufe,  as  in  the  former  cafe  the  defendant  gave  a  pledge,  gage^ 
or  "vadium,  to  try  the  caufe  by  battel  ;  fo  here  he  was  to  put  in 
fureties  or  vadios,  that  at  fuch  a  day  he  will  make  his  law,  that 
is,  take  the  benefit  which  the  law  has  allowed  him y.  For  our 
anceftors  confidered,  that  there  were  many  cafes  where  an  inno- 
cent man,  of  good  credit,  might  be  overborne  by  a  multitude 
of  falfe  witnefles ;  and  therefore  eftablifhed  this  fpecies  of  trial, 
by  the  oath  of  the  defendant  himfelf :  for  if  he  will  abfolutely 
fwear  himfelf  not  chargeable,  and  appears  to  be  a  perfon  of  re- 

*  Append.  N°.  I.  §.6.  plicium,    vel  faltem  perennis  infamise  opprt- 

*  Eft  autem   magna  ajjifa  regale  quoddam  brium  Mitts  infefii  et  inverecundi  verbi,  quad 
kcneficium,  dementia  principis,  de  confilio  pro-  in  ore  vifli  turpiter  fonat,  confccutivum.    Ex 
cerum,  populis  indultum  ;  quo  vitas  bominum,  acquit  ate  item  maxima  proditn  eft  legalis  ijLi 
et  flatus  integritati  tarn  fnlubriter  confulitur,  inftitutio.    Jus  enim,  quod  pofl  multas  et  len- 
ut,  retinendo  quod  quis  poffidet  in  libero  tcne-  gas  dilationes  vix  evincitur  per  duellum,  per 
•mento  foli,  duelli  c.ifum  dedinare  poffint  homi-  beneficium  iftius  eonjlitutionis  commtdius  e:  ac-- 
nes  ambiguum.    Ac  per  hoc  eontingit,  inj'pera-  celeratius.expejitur.  (Lz.  c.~.) 

taeet  praerr.atttrae  mortis  ultixmn  evadtrefup-         1  Co.  Litt.  295. 
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putation,  he  mall  go  free  and  for  ever  acquitted  of  the  debt,  or 
other  caufe  of  adlion. 

THIS  method  of  trial  is  not  only  to  be  found  in  the  codes 
of  almoft  all  the  northern  nations,  that  broke  in  upon  the  Ro- 
man empire  and  eftablifhed  petty  kingdoms  upon  it  ruins2;  but 
it's  original  may  alfo  be  traced  as  far  back  as  the  Mofaical  law. 
"  If  a  man  deliver  unto  his  neighbour  an  afs,  or  an  ox,  or  a 
"  fheep,  or  any  beaft,  to  keep  -,  and  it  die,  or  be  hurt,  or  dri- 
"  ven  away,  no  man  feeing  it ;  then  mall  an  oath  of  the  Lord 
"  between  them  both,  that  he  hath  not  put  his  hand  unto  his 
"  neighbour's  goods ;  and  the  owner  of  it  fhall  accept  thereof, 
"  and  he  fhall  not  make  it  good  V  We  fhall  likewife  be  able  to 
difcern  a  manifest  refemblance,  between  this  fpecies  of  trial,  and 
the  canonical  purgation  of  the  popifli  clergy,  when  accufed  of  any 
capital  crime.  The  defendant  or  perfon  accufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  and  to  produce  a  certain 
number  of  compurgators,  who  fwore  they  believed  his  oath. 
Somewhat  fimilar  alfo  to  this  is  the  facramentum  deci/ionis,  or  the 
voluntary  and  decifive  oath  of  the  civil  law  b ;  where  one  of  the 
parties  to  the  fuit,  not  being  able  to  prove  his  charge,  offers  to 
refer  the  decifion  of  the  caufe  to  the  oath  of  his  adverfary  : 
which  the  adverfary  was  bound  to  accept,  or  tender  the  fame 
propofal  back  again  ;  otherwife  the  whole  was  taken  as  confeffed 
by  him.  But,  though  a  cuftom  fomewhat  fimilar  to  this  pre- 
vailed formerly  in  the  city  of  London c,  yet  in  general  the  Eng- 
lifh  law  does  not  thus,  like  the  civil,  reduce  the  defendant,  in 
cafe  he  is  in  the  wrong,  to  the  dilemma  of  either  confeflion  or 
perjury  :  but  is  indeed  fo  tender  of  permitting  the  oath  to  be 
taken,  even  upon  the  defendant's  own  requeft,  that  it  allows  it 
only  in  a  very  few  cafes  ;  and  in  thofe  it  has  alfo  devifed  other 
collateral  remedies  for  the  party  injured,  in  which  the  defendant 
is  excluded  from  his  wager  of  law. 

*  Sp.  L.  b.28.  C.  13.     Stiernhook  dejure          b  Cod.i,.  I.  12. 

Saconum.  L  l.  e.g.  Feud.  /.I.  /.  4.  10.  28.  c  Bro.  Abr.  t.  ley  gager.  77. 

*  Exod.  xxii.  10. 
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TH  E  manner  of  waging  and  making  law  is  this.  He  that  has 
waged,  or  given  fecurity,  to  make  his  law,  brings  with  him  into 
court  eleven  of  his  neighbours  :  a  cuflom,  which  we  find  par- 
ticularly defcribed  fo  early  as  in  the  league  between  Alfred  and 
Guthrun  the  Dane d ;  for  by  the  old  Saxon  constitution  every 
man's  credit  in  courts  of  law  depended  upon  the  opinion  which 
his  neighbours  had  of  his  veracity.  The  defendant  then,  ftand- 
ing  at  the  end  of  the  bar,  is  admonifhed  by  the  judges  of  the 
nature  and  danger  of  a  falfe  oath  c.  And  if  he  ftill  perfifts,  he 
is  to  repeat  this  or  the  like  oath  :  "  hear  this,  ye  juftices,  that 
"  I  do  not  owe  unto  Richard  Jones  the  fum  of  ten  pounds,  nor 
"  any  penny  thereof,  in  manner  and  form  as  the  faid  Richard 
"  hath  declared  againft  me.  So  help  me  God."  And  thereupon 
his  eleven  neighbours  or  compurgators  mall  avow  upon  their 
oaths,  that  they  believe  in  their  confciences  that  he  faith  the 
truth  ;  fo  that  himfelf  muft  be  fworn  de  Jidelitate,  and  the  ele- 
ven de  credulitate  f.  It  is  held  indeed  by  later  authorities 8  that 
fewer  than  eleven  compurgators  will  do  :  but  fir  Edward  Coke  is 
pofitive  that  there  muft  be  this  number ;  and  his  opinion  not 
only  feems  founded  upon  better  authority,  but  alfo  upon  better 
reafon  :  for,  as  wager  of  law  is  equivalent  to  a  verdi<ft  in  the 
defendant's  favour,  it  ought  to  be  eftablimed  by  the  fame  or 
equal  teftimony,  namely  by  the  oath  of  twelve  men.  And  fo 
indeed  Glanvil  exprefles  it h,  "jurabit  duodecimo,  manu :"  and  in 
9  Hen.  III. '  when  a  defendant  in  an  adlion  of  debt  waged  his 
law,  it  was  adjudged  by  the  court  "  quod  defendat  fe  duodecimo. 
"  manu."  Thus  too,  in  an  author  of  the  age  of  Edward  the 
firftk,  we  read,  "  adjudicabitur  reus  adlegemfuam  duodecimo,  manu" 
And  the  antient  treatife,  entitled  dyuerjite  dcs  courts,  expreffly 
confirms  fir  Edward  Coke's  opinion '. 


*  cap.  3.  Wilk.  LL.  Angl.  Sax. 
e  Salk.  682. 
f  Co.  Litt.  295. 
8   2  Ventr.  171. 

k  /.  I.  e.  9. 
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k  Henghnm  magna.  c.  5. 
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I  T  muft  be  however  obferved,  that  fo  long  as  the  cuftom 
continued  of  producing  the  feEla,  the  fuitt  or  witnefles  to  give 
probability  to  the  plaintiff's  demand,  (of  which  we  fpoke  in  a  for- 
mer chapter)  the  defendant  was  not  put  to  wage  his  law,unlefs  the 
fefta  was  firfl  produced,  and  their  teftimony  was  found  confident. 
To  this  purpofe  fpeaks  magna  carta,  c.  28.  "  Nullus  ballivus  de 
tf  caetero  ponat  aliquem  ad  kgcm  manifejlam,"  (that  is,  wager  of 
battel )  "  nee  ad  jur  amentum"  (that  is,  wager  of  law)  "fimplici 
"  loquela  fua,"  (that  is,  merely  by  his  count  or  declaration)  "Jine 
"  tejJibus  fidelibus  ad  hoc  induSlis."  Which  Fleta  thus  explains"1: 
tlji  pet  ens  fettam  produxcrlt,  et  Concordes  inveniantur,  tune  reus 
"potent  vadiare  legem  fiiam  contra  pet  ent  em  et  contra  feel  am  Juam 
"  prolatam  ;  fed  ji  fetta  variabilis  inveniatur,  ex  tune  non  tenebitur 
"legem  vadiare  contra  fettam  illam."  It  is  true  indeed,  that  Fleta 
expreffly  limits  the  number  of  compurgators  to  be  only  double 
to  that  of  the  fetta  produced  ;  "  ut  Ji  duos  vel  tres  tejles  pro- 
"  duxerit  ad  probandum,  oportet  quod  defcnjio  jiat  per  quatuor  vel 
"  per  fex  ;  it  a  quod  pro  quolibet  tefte  duos  producat  jurat  ores,  uj'que 
*'  ad  duodecim  :"  fo  that  according  to  this  dodtrine  the  eleven 
compurgators  were  only  to  be  produced,  but  not  all  of  them 
fworn,  unlefs  the  fecJa  confifted  of  Jix.  But,  though  this  might 
poffibly  be  the  rule  till  the  production  of  the  fetta  was  generally 
difufed,  fince  that  time  the  duodedma  mantis  feems  to  have  been 
generally  required  ". 

IN  the  old  Swedim  or  Gothic  conflitution,  wager  of  law  was 
not  only  permitted,  as  it  fHll  is  in  criminal  cafes,  unlefs  the  fact 
be  extremely  clear  againft  the  prifoner  ° ;  but  was  alfo  abfolutely 
required,  in  many  civil  cafes  :  which  an  author  of  their  own  p 
very  juftly  charges  as  being  the  fource  of  frequent  perjury.  This, 
he  tells' us,  was  owing  to  the  popim  ecclefiaftics,  who  introduced 
this  method  of  purgation  from  their  canon  law  ;  and,  having 
Town  a  plentiful  crop  of  oaths  in  all  judicial  proceedings,  reaped 

m  7.  2.  f.  63.  °  Mod.  Un.  Hift.  xxxiii.  22. 
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afterwards  an  ample  harveft  of  perjuries  :  for  perjuries  were 
puniflied  in  part  by  pecuniary  fines,  payable  to  the  coffers  of  the 
church.  But  with  us  in  England  wager  of  law  is  never  required; 
and  is  then  only  admitted,  where  an  action  is  brought  upon  fuch 
matters  as  may  be  fuppofed  to  be  privately  tranfacted  between 
the  parties,  and  wherein  the  defendant  may  be  prefumed  to  have 
made  fatisfaction  without  being  able  to  prove  it.  Therefore  it  is 
only  in  actions  of  debt  upon  fimple  contract,  or  for  an  amerce- 
ment in  actions  of  detinue,  and  of  account,  where  the  debt 
may  have  been  paid,  the  goods  reftored,  or  the  account  ballan- 
ced,  without  any  evidence  of  either ;  it  is  only  in  thefe  actions, 
I  fay,  that  the  defendant  is  admitted  to  wage  his  law  q :  fo  that 
wager  of  law  lieth  not,  when  there  is  any  fpecialty,  as  a  bond 
or  deed,  to  charge  the  defendant,  for  that  would  be  cancelled 
if  fatisfied  ;  but  when  the  debt  groweth  by  word  only.  Nor 
doth  it  lie  in  an  action  of  debt,  for  arrears  of  an  account,  fettled 
by  auditors  in  a  former  action r.  And  by  fuch  wager  of  law  (when 
admitted)  the  plaintiff  is  perpetually  barred ;  for  the  law,  in  the 
fimplicity  of  the  antient  times,  prefumed  that  no  one  would  for- 
fwear  himfelf,  for  any  worldly  thing3.  Wager  of  law  however 
lieth  in  a  real  action,  where  the  tenant  alleges  he  was  not  legally 
fummoned  to  appear',  as  well  as  in  mere  perfonal  contracts '. 

A  M  A  N  outlawed,  attainted  for  falfe  verdict,  or  for  confpi- 
racy  or  perjury,  or  otherwife  become  infamous,  as  by  pronoun- 
cing the  horrible  word  in  a  trial  by  battel,  mall  not  be  permitted 
to  wage  his  law.  Neither  mall  an  infant  under  the  age  of  twenty 
one,  for  he  cannot  be  admitted  to  his  oath ;  and  therefore  on 
the  other  hand,  the  courfe  of  juftice  {hall  flow  equally,  and  the 
defendant,  where  an  infant  is  plaintiff,  mall  not  wage  his  law. 
But  a  feme-covert,  when  joined  with  her  hufband,  may  be  ad- 
mitted to  wage  her  law  :  and  an  alien  (hall  do  it  in  his  own 
language  u. 

D        o 

*  Co.  Litt.  295.  '  Finch.  11.423. 

'   roRep.ic>3.  u  Co.  Litt.  295. 
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I  T  is  moreover  a  rule,  that  where  a  man  is  compellable  by 
law  to  do  any  thing,  whereby  he  becomes  creditor  to  another, 
the  defendant  in  that  cafe  mall  not  be  admitted  to  wage  his  law  ; 
for  then  it  would  be  in  the  power  of  any  bad  man  to  run  in 
debt  firft,  againft  the  inclinations  of  his  creditor,  and  afterwards 
to  fwear  it  away.  But  where  the  plaintiff  hath  given  voluntary 
credit  to  the  defendant,  there  he  may  wage  his  law ;  for  by 
giving  him  fueh  credit,  the  plaintiff  has  himfelf  borne  teftimony 
that  he  is  one  whofe  character  may  be  trufted.  Upon  this  prin- 
ciple it  is,  that  in  an  action  of  debt  againft  a  prifoner  by  a  gaoler 
for  his  victuals,  the  defendant  mall  not  wage  his  law :  for  the 
gaoler  cannot  refufe  the  prifoner,  and  ought  not  to  fuffer  him  to 
perifh  for  want  of  fuftenance.  But  otherwife  it  is  for  the  board 
or  diet  of  a  man  at  liberty.  In  an  action  of  debt  brought  by  an 
attorney  for  his  fees,  the  defendant  cannot  wage  his  law,  becaufe 
the  plaintiff  is  compellable  to  be  his  attorney.  And  fo,  if  a 
fervant  be  retained  according  to  the  ftatute  of  labourers,  5  Eliz. 
c.  4.  which  obliges  all  lingle  perfons  of  a  certain  age,  and  not 
having  other  vifible  means  of  livelyhood,  to  go  out  to  fervicej  in 
an  action  of  debt  for  the  wages  of  fuch  a  fervant,  the  mafter 
mall  not  wage  his  law,  becaufe  the  plaintiff  was  conpellable  to 
ferve.  But  it  had  been  otherwife,  had  the  hiring  been  by  fpe- 
cial  contract,  and  not  according  to  the  ftatute  w. 

IN  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  injury 
"with  force  is  alleged  againft  the  defendant,  is  he  permitted  to 
wage  his  law  x  :  for  it  is  impoffible  to  prefume  he  has  fatisfied 
the  plaintiff  his  demand  in  fuch  cafes,  where  damages  are  un- 
certain and  left  to  be  affeffed  by  a  jury.  Nor  will  the  law  truft 
the  defendant  with  an  oath  to  difcharge  himfelf,  where  the  pri- 
vate injury  is  coupled  as  it  were  with  a  public  crime,  that  of 
force  and  violence  ;  which  would  be  equivalent  to  the  purgation 
oath  of  the  civil  law,  which  ours  has  fo  juftly  rejected. 

*  Co.  Litt.  295.  *  Wid.    Raym.  286. 
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EXECUTORS  and  adminiftrators,  when  charged  for  the  debt 
of  the  deceafed,  {hall  not  be  admitted  to  wage  their  lawy:  for 
no  man  can  with  a  fafe  confcience  wage  law  of  another  man's 
contract ;  that  is,  fwear  that  he  never  entered  into  it,  or  at  lead 
that  he  privately  difcharged  it.  The  king  alfo  has  his  preroga- 
tive ;  for,  as  all  wager  of  law  imports  a  reflection  on  the  plaintiff 
for  dimonefty,  therefore  there  mall  be  no  fuch  wager  on  actions 
brought  by  him  z.  And  this  prerogative  extends  and  is  commu- 
nicated to  his  debtor  and  accomptant ;  for,  on  a  writ  of  quo  minus 
in  the  exchequer  for  a  debt  on  fimple  contract,  the  defendant  is 
not  allowed  to  wage  his  law  a. 

THUS  the  wager  of  law  was  never  permitted,  but  where  the 
defendant  bore  a  fair  and  unreproachable  character  ;  and  it  alfo 
was  confined  to  fuch  cafes  where  a  debt  might  be  fuppofed  to  be 
difcharged,  or  fatisfaction  made  in  private,  without  any  witnef- 
fes  to  atteft.  it :  and  many  other  prudential  reftrictions  accom- 
panied this  indulgence.  But  at  length  it  was  confidered,  that 
(even  under  all  it's  reflections)  it  threw  too  great  a  temptation 
in  the  way  of  indigent  or  profligate  men  :  and  therefore  by  de- 
grees new  remedies  were  devifed,  and  new  forms  of  a&ion  were 
introduced,  wherein  no  defendant  is  at  liberty  to  wage  his  law. 
So  that  now  no  plaintiff  need  at  all  apprehend  any  danger  from 
the  hardinefs  of  his  debtor's  confcience,  unlefs  he  voluntarily 
chufes  to  rely  on  his  adverfary's  veracity,  by  bringing  an  obfolete, 
inftead  of  a  modern,  action.  Therefore  one  (hall  hardly  hear  at 
prefent  of  an  action  of  debt  brought  upon  a  fimple  contract ;  that 
being  fupplied  by  an  action  of  trcfpafs  on  the  cafe  for  the  breach 
of  a  promife  or  ajj'umpjit ',  wherein,  though  the  fpecific  debt  can- 
not be  recovered,  yet  damages  may,  equivalent  to  the  fpecific 
debt.  And,  this  being  an  action  of  trefpafs,  no  law  can  be  waged 
therein.  So,  inftead  of  an  action  of  detinue  to  recover  the  very 
thing  detained,  an  action  of  trefpafs  on  the  cafe  in  trover  and 

'  Finch.  L.  424.  a  Co.  1,1:1.295. 
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conversion  is  ufually  brought ;  wherein,  though  the  horfe  or  other 
fpecific  chattel  cannot  be  had,  yet  the  defendant  lhall  pay  da- 
mages for  the  converfion,  equal  to  the  value  of  the  chattel ;  and 
for  this  trefpafs  alfo  no  wager  of  law  is  allowed.  In  the  room 
of  actions  of  account  a  bill  in  equity  is  ufually  filed  :  wherein, 
though  the  defendant  anfwers  upon  his  oath,  yet  fuch  oath  is 
not  conclufive  to  the  plaintiff;  but  he  may  prove  every  article 
by  other  evidence,  in  contradiction  to  what  the  defendant  has 
fworn.  So  that  wager  of  law  is  quite  out  of  ufe,  being  avoided 
by  the  mode  of  bringing  the  action;  but  ftill  it  is  not  out  offeree. 
And  therefore,  when  a  new  ftatute  inflicts  a  penalty,  and  gives 
an  adlion  of  debt  for  recovering  it,  it  is  ufual  to  add,  in  which 
no  wager  of  law  mall  be  allowed :  otherwife  an  hardy  delinquent 
might  efcape  any  penalty  of  the  law,  by  fwearing  he  had  never 
incurred,  or  elfe  had  difcharged  it. 

TH  E  s  E  fix  fpectes  of  trials,  that  we  have  confidered  in  the 
prefent  chapter,  are  only  had  in  certain  fpecial  and  eccentrical 
cafes  ;  where  the  trial  by  the  country,  per  pals,  or  by  jury, 
would  not  be  fo  proper  or  effectual.  In  the  next  chapter  we 
lhall  confider  at  large  the  nature  of  that  principal  criterion  of 
truth  in  the  law  of  England. 
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CHAPTER    THE    TWENTY    THIRD. 
OF      THE      TRIAL      BY      JURY. 


E  fubject  of  our  next  enquiries  will  be  the  nature  and 
JL  method  of  the  trial  by  jury ;  called  alfo  the  trial  per  pah, 
or  by  the  country,  A  trial  that  hath  been  ufed  time  out  of  mind 
in  this  nation,  and  feems  to  have  been  co-eval  with  the  firll 
civil  government  thereof.  Some  authors  have  endeavoured  to 
trace  the  original  of  juries  up  as  high  as  the  Britons  themfelves, 
the  firft  inhabitants,  of  our  ifland  ;  but  certain  it  is,  that  they 
were  in  ufe  among  the  earliefl  Saxon  colonies,  their  inftitution 
being  afcribed  by  bilhop  Nicolfon3  to  Woden  himfelf,  their  great 
legiflator  and  captain.  Hence  it  is,  that  we  may  find  traces  of 
juries  in  the  laws  of  all  thofe  nations  which  adopted  the  feo- 
dal  fyftem,  as  in  Germany,  France,  and  Italy  ;  who  had  all  of 
them  a  tribunal  compofed  of  twelve  good  men  and  true,  "  boni 
"  homines"  ufually  the  vafals  or  tenants  of  the  lord,  being  the 
equals  or  peers  of  the  parties  litigant :  and,  as  the  lord's  vafals 
judged  each  other  in  the  lord's  courts,  fo  the  king's  vafals,  or 
the  lords  themfelves,  judged  each  other  in  the  king's  court b.  In 
England  we  find  actual  mention  of  them  fo  early  as  the  laws  of 
king  Ethelred,  and  that  not  as  a  new  invention  c.  Stiernhook  d 

a  de  jure  Saxonum,  f.\2.  c  Wilk.  LL.  dngl.  Sax.  I  17. 
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afcribes  the  invention  of  the  jury,  which  in  the  Teutonic  lan- 
guages is  denominated  nembda,   to  Regner,  king  of  Sweden  and 
Denmark,  who  was  co-temporary  with  our  king  Egbert.    Jufl  as 
we  are  apt  to  impute  the  invention  of  this,  and  fome  other  pieces 
of  juridical  polity,  to  the  fuperior  genius  of  Alfred  the  great;  to 
whom,  on    account  of  his  having  done  much,   it  is  ufual  to  at- 
tribute every  thing :   and  as  the  tradition  of  antient  Greece  placed 
to  the  account  of  their  one  Hercules  whatever  atchievement  was 
performed  fuperior  to  the  ordinary  prowefs  of  mankind.  Whereas 
the  truth  feems  to  be,  that  this  tribunal  was  univerfally  eftablifhed 
among  all  the  northern  nations,  and  fo  interwoven  in  their  very 
conftitution,   that  the  earlieft  accounts  of  the  one  give  us  alfo 
fome  traces  of  the  other.     It's  eftabliflament  however  and  ufe,  in 
this  ifland,  of  what  date  foever  it  be,  though  for  a  time  greatly 
impaired  and  fhaken  by  the  introduction  of  the  Norman  trial  by 
battel,   was  always  fo  highly  efteemed  and  valued  by  the  people, 
that  no  conqueft,  no  change  of  government,  could  ever  prevail  to 
abolim  it.    In  magna  carta  it  is  more  than  once  infifted  on  as  the 
principal   bulwark   of  our  liberties  ;   but  efpecially  by  chap.  29. 
that   no   freeman   fhall   be  hurt  in  either  his  perfon  or  property, 
"  nifi  per  legale  jiidicmm  par  mm  fuonim  vel  per  hgcm  terrae. 
A  privilege  which  is  couched  in  almoft  the  fame  words  with  that 
of  the  emperor  Conrad,  two  hundred  years  before  e :   "  nemo  be- 
"  neficium  Juurn  perdat,  mji  fecundum  confuetudinem  antecejjbrum 
"  nojlrorum   et  per  judicium  parium  J'uorum."  '  And   it   was   ever 
efteemed,  in   all  countries,  a  privilege  of  the  higheft  and  moft 
beneficial  nature. 

BUT  I  will  not  mifpend  the  reader's  time  in  fruitlefs  enco- 
miums on  this  method  of  trial  :  but  ihall  proceed  to  the  diflec- 
tion  and  examination  of  it  in  all  it's  parts,  from  whence  indeed 
it's  higheft  encomium  will  arife ;  fince,  the  more  it  is  fearched 
into  and  underftood,  the  more  it  is  fure  to  be  valued.  And  this 
is  a  fpecies  of  knowlege  moft  abfolutely  neceflary  for  every  gen- 
tleman in  the  kingdom  :  as  well  becaufe  he  may  be  frequently 

c  LL.  Lungol,  I.  3.  /.  8.  /.  4. 
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called  upon  to  determine  in  this  capacity  the  rights  of  others, 
his  fellow-fubjects;  as  becaufe  his  own  property,  his  liberty, 
and  his  life,  depend  upon  maintaining,  in  it's  legal  force,  the 
constitutional  trial  by  jury. 

TR  IAL  s  by  jury  in  civil  caufes  are  of  two  kinds  ;  extraordi- 
nary, and  ordinary.  The  extraordinary  I  (hall  only  briefly  hint 
at,  and  confine  the  main  of  my  obfervations  to  that  which  is  more 
ufual  and  ordinary. 

THE  firft  fpecies  of  extraordinary  trial  by  jury  is  that  of  the 
grand  ajfife,  which  was  instituted  by  king  Henry  the  fecond  in 
parliament,  as  was  mentioned  in  the  preceding  chapter,  by  way 
of  alternative  offered  to  the  choice  of  the  tenant  or  defendant  in 
a  writ  of  right,  instead  of  the  barbarous  and  unchriftian  cuftom 
of  duelling.  For  this  purpofe  a  writ  de  magna  ajjifa  eligenda  is 
directed  to  the  fheriff f,  to  return  four  knights,  who  are  to  elect 
and  chufe  twelve  others  to  be  joined  with  them,  in  the  manner 
mentioned  by  Glanvil8;  who,  having  probably  advifed  the  mea- 
fure  itfelf,  is  more  than  ufually  copious  in  defcribing  it :  and 
thefe,  all  together,  form  the  grand  aflile,  or  great  jury,  which 
is  to  try  the  matter  of  right,  and  muft  conlift  of  lixteen  ju- 


rors h 


ANOTHER  fpecies  of  extraordinary  juries,  is  the  jury  to  try  an 
attaint ;  which  is  a  procefs  commenced  againft  a  former  jury,  for 
bringing  in  a  falfe  verdict ;  of  which  we  fhall  fpeak  more  largely 
in  a  fubfequent  chapter.  At  prefent  I  {hall  only  obferve,  that 
this  jury  is  to  confift  of  twenty  four  of  the  beft  men  in  the 
county,  who  are  called  the  grand  jury  in  the  attaint,  to  dif- 
tinguiih  them  from  the  firft  or  petit  jury  ;  and  thefe  are  to  hear 
and  try  the  goodnefs  of  the  former  verdict. 


f  F.  N.  B.  4.  h  Finch.  L.  412,    i  Leon,  303. 
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Wr  T  H  regard  to  the  ordinary  trial  by  jury  in  civil  cafes,  I 
fhall  purfue  the  fame  method  in  confidering  it,  that  I  fet  out 
with  in  explaining  the  nature  of  profecuting  actions  in  general, 
•viz.  by  following  the  order  and  courfe  of  the  proceedings  them- 
felves,  as  the  moft  clear  and  perfpicuous  way  of  treating  it. 

WH  E  N  therefore  an  iffue  is  joined,  by  thefe  words,  "  and 
"  this  the  faid  A  prays  may  be  enquired  of  by  the  country,"  or, 
"  and  of  this  he  puts  himfelf  upon  the  country,  and  the  faid  B 
««  does  the  like,"  the  court  awards  a  writ  of  venire  jacias  upon 
the  roll  or  record,  commanding  the  fherifF  "  that  he  caufe  to 
"  come  here  on  fuch  a  day,  twelve  free  and  lawful  men,  iiberos 
"  ef  legates  homines,  of  the  body  of  his  county,  by  whom  the 
"  truth  of  the  matter  may  be  better  known,  and  who  are  nei- 
*'  ther  of  kin  to  the  aforefaid  A,  nor  the  aforefaid  B,  to  recog- 
"  nize  the  truth  of  the  iffue  between  the  faid  parties '."  And 
fuch  writ  is  accordingly  illued  to  the  iheriff. 

TH  u  s  the  caufe  ftands  ready  for  a  trial  at  the  bar  of  the  court 
itfelf :  for  all  trials  were  there  antiently  had,  in  actions  which 
were  there  firft  commenced  ;  which  never  happened  but  in  mat- 
ters of  weight  and  confequence,  all  trifling  fuits  being  ended  in 
the  court-baron,  hundred,  or  county  courts  :  and  all  caufes  of 
great  importance  or  difficulty  are  /till  ufually  retained  upon  mo- 
tion, to  be  tried  at  the  bar  in  the  fuperior  courts.  But  when 
the  ufage  began,  to  bring  actions  of  any  trifling  value  in  the 
courts  of  Weftminfter-hall,  it  was  found  to  be  an  intolerable 
burthen  to  compel  the  parties,  witneffes,  and  jurors,  to  come 
from  Weftmorland  perhaps  or  Cornwall,  to  try  an  action  of  af- 
fault  at  Weftminfter.  Therefore  the  legiflature  took  into  conii- 
deration,  that  the  king's  juftices  came  ufually  twice  in  the  year 
into  the  feveral  counties,  ad  capiendas  qflifas,  to  take  or  try  writs 
of  affife,  of  mort  a"  ancejlor,  ?2ove/  dij'eifm,  mifance,  and  the  like. 
The  form  of  which  writs  we  may  remember  was  flated  to  be, 

'  Append.  N°. II.  §.4. 
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that  they  commanded  the  fheriff  to  fummon  an  affife  or  jury, 
and  go  to  view  the  land  in  queftion  ;  and  then  to  have  the  faid 
jury  ready  at  the  next  coming  of  the  juftices  of  affife  (together 
with  the  parties)  to  recognize  and  determine  the  difleifin,  or 
other  injury  complained  of.  As  therefore  thefe  judges  were 
ready  in  the  country  to  adminifter  juftice  in  real  actions  of  affife, 
the  legiflature  thought  proper  to  refer  other  matters  in  iflue  to  be 
alfb  determined  before  them,  whether  of  a  mixed  or  perfonal  kind. 
And  therefore  it  was  enacted  by  ftatuteWeftm.  2.  1 3Edw.I.  c.^o. 
that  a  claufe  of  niji  prius  mould  be  inferted  in  all  the  aforefaid 
writs  of  venire  facias  ;  that  is,  "  that  the  fherirT  mould  caufe  the 
"jurors  to  come  to  Weftminfter  (or  wherever  the  king's  courts 
"  mould  be  held)  on  fuch  a  day  in  eafler  and  michaelmas  terms; 
"  nifi  prius,  unlefs  before  that  day  the  juftices  affigned  to  take 
"  affifes  (hall  come  into  his  faid  county."  By  virtue  of  which 
the  fheriff  returned  his  jurors  to  the  court  of  the  juftices  of  af- 
fife, which  was  fure  to  be  held  in  the  vacation  before  eafter  and 
michaelmas  terms  j  and  there  the  trial  was  had. 

AN  inconvenience  attended  this  remedy  :  principally  becaufe, 
as  the  fheriff  made  no  return  of  the  jury  to  the  court  at  Weft- 
minfter, the  parties  were  ignorant  who  they  were  till  they  came 
upon  the  trial,  and  therefore  were  not  ready  with  their  challenges 
or  exceptions.  For  this  reafon  by  the  ftatute  42  Edw.  III.  c.  1 1. 
the  method  of  trials  by  niji  prius  was  altered  ;  and  it  was  enacted 
that  no  inquefts  (except  of  affife  and  gaol-delivery)  mould  be 
taken  by  writ  of  niji  prius,  till  after  the  fherirT  had  returned  the 
names  of  the  jurors  to  the  court  above.  So  that  now  the  claufe 
of  niji  prius  is  left  out  of  the  writ  of  venire  facias,  which  is  the 
flieriff 's  warrant  to  warn  the  jury ;  and  is  inferted  in  another 
part  of  the  proceedings,  as  we  fliall  fee  prefently. 

FOR  now  the  courfe  is,  to  make  the  fheriff's  venire  returnable 
on  the  laft  return  of  the  fame  term  wherein  iflue  is  joined,  viz. 
hilary  or  trinity  terms,  %vhich  from  the  making  up  of  the  ifTues 
therein  are  ufually  called  ijjuable  terms.  And  he  returns  the 
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names  of  the  jurors  in  a  panel  (a  little  pane,  or  oblong  piece  of 
parchment)  annexed  to  the  writ.  This  jury  is  not  fummoned, 
and  therefore,  not  appearing  at  the  day,  muft  unavoidably  make 
default.  For  which  reafon  a  compulfive  procefs  is  now  awarded 
againft  the  jurors,  called  in  the  common  pleas  a  writ  of  habeas 
corpora  juratorum,  and  in  the  king's  bench  a  dijlringas,  com- 
manding the  fheriff  to  have  their  bodies,  or  to  diftrein  them  by 
their  lands  and  goods,  that  they  may  appear  upon  the  day  ap- 
pointed. The  entry  therefore  on  the  roll  or  record  is  k,  "  that 
"  the  jury  is  refpited,  through  defect  of  the  jurors,  till  the  firft 
"  day  of  the  next  term,  then  to  appear  at  Weftminfter  j  unlefs 
"  before  that  time,  viz.  on  wednefday  the  fourth  of  March, 
"  the  juftices  of  our  lord  the  king,  appointed  to  take  affifes  in 
"  that  county,  fhall  have  come  to  Oxford,  that  is,  to  the  place 
"  affigned  for  holding  the  affifes.  Therefore  the  Sheriff  is  com- 
"  manded  to  have  their  bodies  at  Weftminfter  on  the  faid  firft 
"  day  of  next  term,  or  before  the  faid  juftices  of  affife,  if  before 
"  that  time  they  come  to  Oxford ;  viz.  on  the  fourth  of  March 
"  aforefaid."  And,  as  the  judges  are  fure  to  come  and  open  the 
circuit  commiffions  on  the  day  mentioned  in  the  writ,  the  fheriff 
returns  and  fummons  this  jury  to  appear  at  the  affifes,  and  there 
the  trial  is  had  before  the  juftices  of  afjlfe  and  niji  prius :  among 
whom  (as  hath  been  faid1)  are  ufually  two  of  the  judges  of  the 
courts  at  Weftminfter,  the  whole  kingdom  being  divided  into  fix 
circuits  for  this  purpofe.  And  thus  we  may  obferve  that  the  trial 
of  common  ifTues,  at  niji  prius,  was  in  it's  original  only  a  colla- 
teral incident  to  the  original  bufinefs  of  the  juftices  of  aflife  ; 
though  now,  by  the  various  revolutions  of  practice,  it  is  become 
their  principal  employment :  hardly  any  thing  remaining  in  ufe 
of  the  real  affifes,  but  the  name. 

IF  the  fherifF  be  not  an  indifferent  perfon  j  as  if  he  be  a 
party  in  the  fuit,  or  be  related  by  either  blood  or  affinity  to  either 
of  the  parties,  he  is  not  then  trufted  to  return  the  jury  ;  but  the 
venire  fhall  be  directed  to  the  coroners,  who  in  this,  as  in  many 

*  Append.  N°.  II.  §>  4,  J  See  pag.  58. 
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other  inftances,  are  the  fubftitutes  of  the  merirF,  to  execute  pro- 
cefs  when  he  is  deemed  an  improper  perlbn.  If  any  exception 
lies  to  the  coroners,  the  venire  (hall  be  directed  to  two  clerks  of 
the  court,  or  two  perfons  of  the  county  named  by  the  court,  and 
fworn  m.  And  thefe  two,  who  are  called  alifors,  or  electors,  fhall 
indifferently  name  the  jury,  and  their  return  is  final. 

LET  us  now  paufe  awhile,  and  obferve  (with  fir  Matthew- 
Hale  ")  in  thefe  firft  preparatory  ftages  of  the  trial,  how  admi- 
rably this  conftitution  is  adapted  and  framed  for  the  investigation 
of  truth,  beyond  any  other  method  of  trial  in  the  world.  For, 
firft  the  perfon  returning  the  jurors  is  a  man  of  fome  fortune 
and  confequence  ;  that  fo  he  may  be  not  only  the  lefs  tempted 
to  commit  wilful  errors,  but  likewife  be  refponfible  for  the  faults 
of  either  himfelf  or  his  officers :  and  he  is  alfo  bound  by  the 
obligation  of  an  oath  faithfully  to  execute  his  duty.  Next,  as  to 
the  time  of  their  return  :  the  panel  is  returned  to  the  court  upon 
the  original  venire,  and  the  jurors  are  to  be  fummoned  and 
brought  in  many  weeks  afterwards  to  the  trial,  whereby  the  par- 
ties may  have  notice  of  the  jurors,  and  of  their  fufficiency  or 
infufficiency,  characters,  connections,  and  relations,  that  fo  they 
may  be  challenged  upon  juft  caufe  ;  while  at  the  fame  time  by 
means  of  the  compulfory  procefs  (of  diftringas  or  habeas  corpora) 
the  caufe  is  not  like  to  be  retarded  through  defect  of  jurors.  Third- 
ly, as  to  the  place  of  their  appearance  :  which  in  caufes  of  weight 
and  confequence  is  at  the  bar  of  the  court ;  but  in  ordinary  cafes 
at  the  afliies,  held  in  the  county  where  the  caufe  of  action  arifes, 
and  the  witnefles  and  jurors  live  :  a  provifion  moft  excellently 
calculated  for  the  faving  of  expenfe  to  the  parties.  For,  though 
the  preparation  of  the  caufes  in  point  of  pleading  is  tranfacted 
at  Weftminfter,  whereby  the  order  and  uniformity  of  proceeding 
is  preferved  throughout  the  kingdom,  and  multiplicity  of  forms 
is  prevented ;  yet  this  is  no  great  charge  or  trouble,  one  attorney 
being  able  to  tranfact  the  bufinefs  of  forty  clients.  But  the 
troublefome  and  moft  expenfive  attendance  is  that  of  jurors  and 

»  Fortefc.  dt  Laud.  LL.  c.  25.  n  Hift.  C.  L.  c.  12. 
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witneffes  at  the  trial ;  which  therefore  is  brought  home  to  them, 
in  the  country  where  moil:  of  them  inhabit.  Fourthly,  the  per- 
fons  before  'whom  they  are  to  appear,  and  before  whom  the  trial 
is  to  be  held,  are  the  judges  of  the  fuperior  court,  if  it  be  a 
trial  at  bar ;  or  the  judges  of  affife,  delegated  from  the  courts 
at  Weftminfler  by  the  king,'  if  the  trial  be  held  in  the  country : 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdiction  from 
contempt,  and  the  novelty  and  very  parade  of  whofe  appearance 
have  no  fmall  influence  upon  the  multitude.  The  very  point  of 
their  being  ftrangers  in  the  county  is  of  infinite  fervice,  in  pre- 
venting thofe  factions  and  parties,  which  would  intrude  in  every 
caufe  of  moment,  were  it  tried  only  before  perfons  refident  on 
the  fpot,  as  juflices  of  the  peace,  and  the  like.  And,  the  bet- 
ter to  remove  all  fufpicion  of  partiality,  it  was  wifely  provided 
by  the  ftatutes  4Edw.III.  c.2.  8Ric.II.c.2.  and  33 Hen. VIII. 
c.  24.  that  no  judge  of  affife  fhould  hold  pleas  in  any  county 
wherein  he  was  born  or  inhabits.  And,  as  this  conflitution  pre- 
vents party  and  faction  from  intermingling  in  the  trial  of  right, 
fo  it  keeps  both  the  rule  and  the  adminiftration  of  the  laws  uni- 
form. Thefe  juftices,  though  thus  varied  and  fhifted  at  every 
affifes,  are  all  fworn  to  the  fame  laws,  have  had  the  fame  edu- 
cation, have  purfued  the  fame  ftudies,  converfe  and  confult  to- 
gether, communicate  their  decifions  and  resolutions,  and  prefide 
in  thofe  courts  which  are  mutually  connected  and  their  judg- 
ments blended  together,  as  they  are  interchangeably  courts  of 
appeal  or  advice  to  each  other.  And  hence  their  adminiftration 
of  juftice,  and  conduct  of  trials,  are  confonant  and  uniform  ; 
whereby  that  confufion  and  contrariety  are  avoided,  which  would 
naturally  arife  from  a  variety  of  uncommunicating  judges,  or 
from  any  provincial  eftablifhment.  But  let  us  now  return  to  the 
affifes. 

WH  E  N  the  general  day  of  trials  is  fixed,  the  plaintiff"  or  his 
attorney  muft  bring  down  the  record  to  the  afiifes,  and  enter  it 
with  the  proper  officer,  in  order  to  it's  being  called  on  in  courfe. 
If  it  be  not  fo  entered,  it  cannot  be  tried  j  therefore  it  is  in  the 

plaintiff's 
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plaintiff's  breaft  to  delay  any  trial  by  not  carrying  down  the  re- 
cord :  unlefs  the  defendant,  being  fearful  of  fuch  neglect  in  the 
plaintiff,  and  willing  to  difcharge  himfelf  from  the  action,  will 
himfelf  undertake  to  bring  on  the  trial,  giving  proper  notice  to 
the  plaintiff.  Which  proceeding  is  called  the  trial  by  provifo ; 
by  reafon  of  the  claufe  then  inferted  in  the  fheriff's  venire,  viz. 
"  provifo,  provided  that  if  two  writs  come  to  your  hands,  ( that 
"  is  one  from  the  plaintiff  and  another  from  the  defendant)  you 
"  mail  execute  only  one  of  them."  But  this  practice  begins  to 
be  difufed,  fince  the  ftatute  14  Geo.  II.  c.  17.  which  enacts,  that 
if,  after  iffue  joined,  the  caufe  is  not  carried  down  to  be  tried 
according  to  the  courfe  of  the  court,  the  plaintiff  fhall  be  ef- 
teemed  to  be  nonfuited,  and  judgment  mall  be  given  for  the 
defendant  as  in  cafe  of  a  nonfuit.  In  cafe  the  plaintiff  intends 
to  try  the  caufe,  he  is  bound  to  give  the  defendant  (if  he  lives 
within  forty  miles  of  London)  eight  days  notice  of  trial;  and,  if 
he  lives  at  a  greater  diftance,  then  fourteen  days  notice,  in  order 
to  prevent  furprize  :  and  if  the  plaintiff  then  changes  his  mind, 
and  does  not  countermand  the  notice  fix  days  before  the  trial, 
he  mail  be  liable  to  pay  cofts  to  the  defendant  for  not  proceed- 
ing to  trial,  by  the  fame  laft  mentioned  ftatute.  The  defendant 
however,  or  plaintiff,'  may,  upon  good  caufe  mewn  to  the  court 
above,  as  upon  abfence  or  ficknefs  of  a  material  witnefs,  obtain 
leave  upon  motion  to  defer  the  trial  of  the  caufe  till  the  next 
affifes. 

B  u  T  we  will  now  fuppofe  all  previous  fteps  to  be  regularly 
fettled,  and  the  caufe  to  be  called  on  in  court.  The  record  is 
then  handed  to  the  judge,  to  perufe  and  obferve  the  pleadings, 
and  what  iffues  the  parties  are  to  maintain  and  prove,  while  the 
jury  is  called  and  fworn.  To  this  end  the  meriff  returns  his 
compulfive  procefs,  the  writ  of  habeas  corpora,  or  diftringas-,  with 
the  panel  of  jurors  annexed,  to  the  judge's  officer  in  court.  The 
jurors  contained  in  the  panel  are  either  fpecial  or  common  jurors. 
Special  juries  were  originally  introduced  in  trials  at  bar,  when 
the  caufes  were  of  too  great  nicety  for  the  difcuffion  of  ordinary 

free- 
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freeholders;  or  where  the  meriff  was  fufpected  of  partiality,  though 
not  upon  fuch  apparent  caufe,  as  to  warrant  an  exception  to  him. 
He  is  in  fuch  cafes,  upon  motion  in  court  and  a  rule  granted 
thereupon,  to  attend  the  prothonotary  or  other  proper  officer 
with  his  freeholder's  book;  and  the  officer  is  to  take  indifferently 
forty  eight  of  the  principal  freeholders  in  the  prefence  of  the 
attornies  on  both  fides ;  who  are  each  of  them  to  ftrike  off 
twelve,  and  the  remaining  twenty  four  are  returned  upon  the 
panel.  By  the  ftatute  3  Geo.  II.  c.  25.  either  party  is  intitled 
upon  motion  to  have  a  fpecial  jury  ftruck  upon  the  trial  of  any 
iffue,  as  well  at  the  affifes  as  at  bar ;  he  paying  the  extraordinary 
expenfe,  unlefs  the  judge  will  certify  (in  purfuance  of  the  fta- 
tute  24  Geo.  II.  c.  18.)  that  the  caufe  required  fuch  fpecial  jury. 

A  COMMON  jury  is  one  returned  by  the  fheriff  according  to 
the  directions  of  the  ftatute  3  Geo.  II.  c.  25.  which  appoints, 
that  the  meriff  mall  not  return  a  feparate  panel  for  every  feparate 
caufe,  as  formerly ;  but  one  and  the  fame  panel  for  every  caufe 
to  be  tried  at  the  fame  affifes,  containing  not  lefs  than  forty 
eight,  nor  more  than  feventy  two,  jurors  :  and  that  their  names, 
being  written  on  tickets,  mall  be  put  into  a  box  or  glafs ;  and 
when  each  caufe  is  called,  twelve  of  thefe  perfons,  whofe  names 
{hall  be  firft  drawn  out  of  the  box,  mall  be  fworn  upon  the  jury, 
unlefs  abfent,  challenged,  or  excufed ;  and  unlefs  a  previous  view 
of  the  lands,  or  tenements,  or  other  matters  in  queftion,  mall 
have  been  thought  neceffary  by  the  court :  in  which  cafe  fix  or 
more  of  the  jurors  returned,  to  be  agreed  on  by  the  parties,  or 
named  by  a  judge  or  other  proper  officer  of  the  court,  mall  be 
appointed  to  take  fuch  view ;  and  then  fuch  of  the  jury  as  have 
appeared  upon  the  view  (if  any  °)  mail  be  fworn  on  the  inqueft 
previous  to  any  other  jurors.  Thefe  adts  are  well  calculated  to 
reftrain  any  fufpicion  of  partiality  in  the  meriff,  or  any  tampering 
with  the  jurors  when  returned. 

c  4 Burr.  252. 
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A  s  the  jurors  appear,  when  called,  they  mall  be  fworn,  un- 
lefs  challenged  by  either  party.  Challenges  are  of  two  forts  j 
challenges  to  the  array,  and  challenges  to  the  polls. 

CHALLENGES  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed  or  let  in  order  by  the 
fheriff  in  his  return  j  and  they  may  be  made  upon  account  of 
partiality  or  fome  default  in  the  meriff,  or  his  under-officer  who 
arrayed  the  panel.  And,  generally  fpeaking,  the  fame  reafons 
that  before  the  awarding  the  venire  were  fufficient  to  have  di- 
rected it  to  the  coroners  or  elifors,  will  be  alfo  fufficient  to  quafh. 
the  array,  when  made  by  a  perfon  or  officer  of  whofe  partiality 
there  is  any  tolerable  ground  of  fufpicion.  Alfo,  though  there 
be  no  perfonal  objection  againft  the  fheriff,  yet  if  he  arrays  the 
panel  at  the  nomination,  or  under  the  direction  of  either  party, 
this  is  good  caufe  of  challenge  to  the  array.  Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was  return- 
ed upon  the  jury,  it  was  a  caufe  of  challenge  to  the  array  :  but 
an  unexpected  ufe  having  been  made  of  this  dormant  privilege  by  a 
fpiritual  lordp,  (though  bis  title  to  fuch  privilege  was  very  doubt- 
fulq)  it  was  abolifhed  by  ftatute  24660.  II.  c.  18.  Alfo,  by  the 
policy  of  the  antient  law,  the  jury  was  to  come  de  vicineto,  from, 
the  neighbourhood  of  the  vill  or  place  where  the  caufe  of  action 
was  laid  in  the  declaration  ;  and  therefore  fome  of  the  jury  were 
obliged  to  be  returned  from  the  hundred  in  which  fuch  vill  lay  j 
and,  if  none  were  returned,  the  array  might  be  challenged 
for  defect  of  hundredors.  Thus  the  Gothic  jury,  or  nembda, 
was  alfo  collected  out  of  every  quarter  of  the  country ;  "  binos, 
*'  trinos,  vel  etiam  fenos,  ex  fmgulis  territorii  quadrantibus'1  "  For, 
living  in  the  neighbourhood,  they  were  properly  the  very  coun- 
try, or  pais,  to  which  both  parties  had  appealed  ;  and  were  fup- 
pofed  to  know  before-hand  the  characters  of  the  parties  and  wit- 
neffes,  and  therefore  the  better  knew  what  credit  to  give  to  the 

'  K.  v.  BP  of  Worcefter.  M.  23  Geo.  II,         «  zWhitelocke  of  parl.  211. 
B.  R.  r  Stiernhook  de  jure  Gotb.  Li.c.  4. 
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fads  alleged  in  evidence.  But  this  convenience  was  overballan- 
ced  by  another  very  natural  and  almofl  unavoidable  inconvenience; 
that  jurors,  coming  out  of  the  immediate  neighbourhood,  would 
be  apt  to  intermix  their  prejudices  and  partialities  in  the  trial  of 
right.  And  this  our  law  was  fo  fenfible  of,  that  it  for  a  long 
time  has  been  gradually  relinquishing  this  practice;  the  number 
of  neceflary  hundredors  in  the  whole  panel,  which  in  the  reign 
of  Edward  III  were  conftantly  Jix*,  being  in  the  time  of  Fortei- 
cue'  reduced  to  four.  Afterwards  indeed  the  flatute  35  Hen.  VIII. 
c.  6.  reftored  the  antient  number  of  Jix,  but  that  claufe  was  foon 
virtually  repealed  by  ftatute  27  Eliz.  c.  6.  which  required  only 
two.  And  fir  Edward  Coke  alib  u  gives  us  fuch  a  variety  of  cir- 
cumftances,  whereby  the  courts  permitted  this  neceflary  number 
t©  be  evaded,  that  it  appears  they  were  heartily  tired  of  it.  At 
length,  by  flatute  4  &  5  Ann.  c.  16.  it  was  entirely  abolifhed 
upon  all  civil  actions,  except  upon  penal  flatutes  ;  and  upon  thofe 
alfo  by  the  24  Geo.  II:  c.  18.  the  jury  being  now  only  to  come 
de  corpore  comitatus,  from  the  body  of  the  county  at  large,  and 
not  de  "vicincto,  or  from  the  particular  neighbourhood.  The  ar- 
ray by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party 
to  the  fuit,  and,  upon  a  rule  obtained  by  his  motion  to  the  court 
for  a  jury  de  medietate  linguae,  fuch  a  one  be  not  returned  by  the 
iheriff,  purfuant  to  the  ftatute  28  Edw.  III.  c.  18.  which  enacts, 
that  where  either  party  is  an  alien  born,  the  jury  mail  be  one 
half  aliens  and  the  other  denizens,  if  required,  for  the  more  im- 
partial trial.  A  privilege  indulged  to  Grangers  in  no  other 
country  in  the  world  ;  but  which  is  as  antient  with  us  as  the 
time  of  king  Ethelred,  in  whofe  Statute  de  monticotis  Walliae 
(then  aliens  to  the  crown  of  England)  cap.  3.  it  is  ordained, 
that  "  duo deni  le gales  homines,  quorum  fex  Walli  et  fcx  Anglierunt, 
"  Anglis  et  HfaUis  jus  dicunto"  But  where  both  parties  are  aliens, 
no  partiality  is  to  be  prefumed  to  one  more  than  another;  and 
therefore  by  the  Statute  21  Hen.  VI.  c.  4.  the  whole  jury  are  then 
directed  to  be  denizens.  And  it  may  be  queftioned,  whether  the 

»  Gilb.  Hift   C.  P.  c.  8.  "i  Inft.  157. 
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ftatute  3  Geo.  II.  0.25.  (before  referred  to)  hath  not  in  civil 
caufes  undefignedly  abridged  this  privilege  of  foreigners,  by  the 
pofitive  directions  therein  given  concerning  the  manner  of  im- 
panelling jurors,  and  the  perfons  to  be  returned  in  fuch  panel. 
So  that  the  court  might  probably  hefitate,  efpecially  in  the  cafe 
of  Jpecial  juries,  how  far  it  has  now  a  power  to  direct  a  panel  to 
be  returned  de  medietate  linguae,  and  to  alter  the  method  prefcribed 
for  ftri'cing  a  fpecial  jury,  or  balloting  for  common  jurymen. 

CHALLENGES  to  the  polls,  in  capita,  are  exceptions  to  par- 
ticular jurors  ;  and  feem  to  anfwer  the  recufatio  judicis  in  the 
civil  and  canon  laws  :  by  the  conftitutions  of  which  a  judge 
might  be  refufed  upon  any  fufpicion  of  partiality  w.  By  the  laws 
of  England  alfo,  in  the  times  of  Bracton  x  and  Fletay,  a  judge 
might  be  refufed  for  good  caufe  ;  but  now  the  law  is  otherwife, 
and  it  is  held  that  judges  or  juftices  cannot  be  challenged  z.  For 
the  law  will  not  fuppofe  a  poflibiHty  of  biafs  or  favour  in  a  judge, 
who  is  already  fworn  to  adminifter  impartial  juftice,  and  whofe 
authority  greatly  depends  upon  that  prefumption  and  idea.  And 
mould  the  fact  at  any  time  prove  flagrantly  fuch,  as  the  delicacy 
of  the  law  will  not  prefume  beforehand,  there  is  no  doubt  but 
that  fuch  miibehaviour  would  draw  down  a  heavy  cenfure  from 
thofe,  to  whom  the  judge  is  accountable  for  his  conduct. 

BUT  challenges  to  the  polls  of  the  jury  (who  are  judges  of 
fact)  are  reduced  to  four  heads  by  fir  Edward  Cokea:  propter 
honoris  refpeEfym  ;  propter  defeEium  ',  propter  affeStum  ;  and  prop- 

deli Slum. 


i  .  Propter  honoris  refpeftum  ;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party,  or 
he  may  challenge  himfelf. 


w  Cod.  3.  1.16.  Decretal.  I.  z.  t.  28.  c.  36.          *  Co.  Litt.  294. 
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2.  Propter  defeSlum ;    as  if  a  juryman  be  an  alien  born,  this 
is  defect  of  birth ;  if  he  be  a  flave  or  bondman,  this  is  defeat 
of  liberty,  and  he  cannot  be  liber  et  legalis  homo.     Under  the 
word  homo  alfo,  though  a  name  common  to  both  fexes,  the  fe- 
male is  however  excluded,  propter  defeSlum  Jexus  :    except  when 
a  widow  feigns  herfelf  with  child,  in  order  to  exclude  the  next 
heir,  and  a  fuppofitious  birth  is  fufpected  to  be  intended ;    then 
upon  the  writ  de  venire  infpiciendo,  a  jury  of  women  is  to  be  im- 
panelled to  try  the  queftion,  whether  with  child,  or  notb.     But 
the  principal  deficiency  is   defect  of  eftate,  fufficient  to  qualify 
him   to  be   a  juror.     This  depends   upon  a  variety  of  ftatutes. 
And,  firft,    by  the   ftatute  Weftm.  2.   13  Edw.  I.  c.  38.  none 
fhall  pafs  on  juries  in  affifes  within  the  county,  but  fuch  as  may 
difpend  20 s.  by  the  year  at  the  leaftj  which  is  encreafed  to  40 s. 
by  the  ftatute  21  Edw.  I.  ft.  i.  and  2Hen.V.  ft.  2.  c.  3.  This  was 
doubled  by  the  ftatute  27Eliz.  c.6.  which  requires  in  every  fuch 
cafe  the  jurors  to  have  eftate  of  freehold   to  the  yearly  value  of 
4/.  at  the  leaft.    But,  the  value  of  money  at  that  time  decreafing 
very  considerably,    this    qualification  was  raifed  by  the  ftatute 
16  &  17  Car.  II.   c.  3.   to  20 /.  per  annum,  which  being  only  a 
temporary  act,  for  three  years,  was  fuffered  to  expire  without 
renewal,  to  the  great  debafement  of  juries.     However  by  the 
ftatute  4  6c  5  W.  &  M.  0.24.  it  was  again  raifed  to  io/.  per  an- 
num in  England  and  61.  in  Wales,  of  freehold  lands  or  copyhold  ; 
which  is  the  firft  time  that  copyholders  (as  fuch)  were  admitted 
to  ferve  upon  juries  in  any  of  the  king's  courts,  though  they 
had  before  been  admitted  to  ferve  in  fome  of  the  fheriff's  courts,, 
by  ftatutes  i  Ric.  III.  c.  4.  and  9  Hen. VII.  c.  13.    And,  laftly, 
by  ftatute  3  Geo.  II.  c.  25.   any  leafeholder  for  the  term  of  five 
hundred  years  abfolute,   or  for  any  term  determinate  upon  life 
or  lives,  of  the  clear  yearly  value  of  20  /.  per  annum  over  and 
above  the  rent  referved,  is  qualified  to  ferve  upon  juries.     When 
the  jury  is  de  medietate  linguae,  that  is,  one  moiety  of  the  Eng- 
liih  tongue  or  nation,  and  the  other  of  any  foreign  one,  no  want 

*  Cro.  Eliz.  566. 

of 
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of  lands  mall  be  caufe  of  challenge  to  the  alien  ;    for,  as  he  is 
incapable  to  hold  any,  this  would  totally  defeat  the  privilege. 

3.  JURORS   may  be  challenged  propter  affeElum,  for  fufpicion 
of  biafs  or  partiality.     This  may  be  either  a  principal  challenge, 
or  to  the  favour.    A  principal  challenge  is  fuch,  where  the  caufe 
affigned  carries  with  it  prima  facie  evident  marks  of  fufpicion, 
either  of  malice  or  favour :    as,  that  a  juror  is  of  kin  to  either 
party  within  the  ninth  degree  c ;  that  he  has  been  arbitrator  on 
either  fide ;    that  he  has  an  intereft  in  the  caufe ;    that  there  is 
an  action  depending  between  him  and  the  party;    that  he  has 
taken  money  for  his  verdict ;    that  he  has  formerly  been  a  juror 
in  the  fame  caufe ;   that  he  is  the  party's  mafter,  fervant,  coun- 
fellor,  fteward  or  attorney,  or  of  the  fame  fociety  or  corporation 
with  him  :    all  thefe  are  principal  caufes  of  challenge  ;    which, 
if  true,  cannot  be  overruled,  for  jurors  muft  be  omni  exceptione 
majores.     Challenges  to  the  favour,  are  where  the  party  hath  no 
principal  challenge ;   but  objects  only  fome  probable  circumftan- 
ces  of  fufpicion,  as  acquaintance,   and  the  liked;    the  validity 
of  which  muft  be  left  to  the  determination  of  triors,  whofe  of- 
fice it  is  to  decide  whether  the  juror  be  favourable  or  unfavour- 
able.   The  triors,  in  cafe  the  firft  man  called  be  challenged,  are 
two  indifferent  perfons  named  by  the  court  j  and,  if  they  try  one 
man  and  find  him  indifferent,  he  mall  be  fworn  ;    and  then  he 
and  the  two  triors  fliall  try  the  next ;  and  when  another  is  found 
indifferent  and  fworn,  the  two  triors  mall  be  fuperfeded,  and  the 
two  firft  fworn  on  the  jury  (hall  try  the  refte. 

4.  CHALLENGES  propter  deliSlum  are  for  fome  crime  or  mif- 
demefnor,  that  affects  the  juror's  credit  and  renders  him  infa- 
mous.   As  for  a  conviction  of  treafon,  felony,  perjury,  or  con- 

c  Finch.  L.  401.  "femperex  probaiil:  caufa  tres  refuJiare ;  ttiam 

d  In  the  Ktmbdn,  or  jury,  of  the  antient  "  f  lures  ex  cau/a  praegnanti  et  manifejla" 

Goths,  three  challenges  only  were  allowed  (Stiernhook  /.  I.  c. 4  ) 

to  the  favour,  but  the  principal  challenges          c  Co.  Litt.  158. 

were  indefinite.     "  Licebat  pclam  excifere,  et 

X  x  2  fpiracy  ; 
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fpiracy ;  or  if  he  hath  received  judgment  of  the  pillory,  tum- 
brel, or  the  like  j  or  to  be  branded,  whipt,  or  ftigmatized  ;  or 
if  he  be  outlawed  or  excommunicated,  or  hath  been  attainted  of 
falfe  verdict,  praemunire,  or  forgery ;  or  laftly,  if  he  hath  proved 
recreant  when' champion  in  the  trial  by  battel,  and  thereby  hath 
loft  his  liberam  legem.  A  juror  may  himfelf  be  examined  on  oath 
of  voir  dire,  iieritatem  dicere,  with  regard  to  the  three  former  of 
thefe  caufes  of  challenge,  which  are  not  to  his  dimonour  j  but 
not  with  regard  to  this  head  of  challenge,  proffer  delicJum,  which 
would  be  to  make  him  either  foriwear  or  accufe  himfelf,  if 
guilty. 

BESIDES  thefe  challenges,  which  are  exceptions  againft  the 
fitnefs  of  jurors,  and  whereby  they  may  be  excluded  from  fer- 
ving ;  there  are  alfo  other  caufes  to  be  made  ufe  of  by  the  jurors 
themfelves,  which  are  matter  of  exemption  ;  whereby  their  fer- 
vice  is  excufed,  and  not  excluded.  As  by  flatute  Weftm.  2.13  Edw.  I. 
c.  38.  fick  and  decrepit  perfons,  perfons  not  commorant  in  the 
county,  and  men  above  feventy  years  old ;  and  by  the  ftatute  of 
7  &  8  W.  III.  c.  32.  infants  under  twenty  one.  This  exemption 
is  alfo  extended  by  divers  ftatutes,  cufloms,  and  charters,  to  phy- 
ficians  and  other  medical  perfons,  counfel,  attorneys,  officers  of 
the  courts,  and  the  like  ;  all  of  whom,  if  impanelled,  muft  (hew 
their  fpecial  exemption.  Clergymen  are  alfo  ufually  excufed,  out 
of  favour  and  refpect  to  their  function  :  but,  if  they  are  feifed  of 
lands  and  tenements,  they  are  in  ftrictnefs  liable  to  be  impanelled 
in  refpect  of  their  lay  fees,  unlefs  they  be  in  the  fervice  of  the 
king  or  of  fome  bilhop ;  "  in  obfequio  domini  regis,  vel  alicujus 
"  epifcopi*.". 

I  F  by  means  of  challenges,  or  other  caufe,  a  fufficient  num- 
ber of  unexceptionable  jurors  doth  not  appear  at  the  trial,  either 
party  may  pray  a  tales.  A  tales  is  a  fupply  of  fuch  men,  as  are 
fummoned  upon  the  firft  panel,  in  order  to  make  up  the  defi- 
ciency. For  this  purpofe  a  writ  of  decem  tales,  ocJo  tales,  and 

f  F.  N.  B.  166.     Reg.  Bre-v.  179. 

the 
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the  like,  was  ufed  to  be  ifTued  to  the  fheriff  at  common  law, 
and  mufl  be  ftill  fo  done  at  a  trial  at  bar,  if  the  jurors  make  de- 
fault. But  at  the  aflifes  or  nifi  prius,  by  virtue  of  the  ftatute 
35  Hen.  VIII.  c.  6.  and  other  fubfequent  flatutes,  the  judge  is 
impowered  at  the  prayer  of  either  party  to  award  a  tales  de  cir- 
cumjlantibus^y  of  perfons  prefent  in  court,  to  be  joined  to  the 
other  jurors  to  try  the  caufe  ;  who  are  liable  however  to  the  fame 
challenges  as  the  principal  jurors.  This  is  ufually  done,  till  the 
legal  number  of  twelve  be  completed  ;  in  which  patriarchal  and 
apoftolical  number  lir  Edward  Coke  h  hath  difcovered  abundance 
of  myflery1. 

WH  E  N  a  fufficient  number  of  perfons  impanelled,  or  tales- 
men,  appear,  they  are  then  feparately  fworn,  well  and  truly  to 
try  the  iiTue  between  the  parties,  and  a  true  verdict  to  give  ac- 
cording to  the  evidence  ;  and  hence  they  are  denominated  the 
jury,  jura  fa,  and  jurors,  fc.  juratores, 

WE  may  here  again  obferve,  and  obferving  we  cannot  but 
admire,  how  fcrupulouily  delicate  and  how  impartially  juft  the 
law  of  England  approves  itfelf,  in  the  constitution  and  frame  of 
a  tribunal,  thus  excellently  contrived  for  the  teft  and  inveftiga- 
tion  of  truth  ;  which  appears  moft  remarkably,  i .  In  the  avoid- 
ing of  frauds  and  fecret  management,  by  electing  the  twelve  ju- 
rors out  of  the  whole  panel  by  lot.  2.  In  it's  caution  again  ft  all 
partiality  and  biafs,  by  quafhing  the  whole  panel  or  array,  if  the 
officer  returning  is  fufpected  to  be  other  than  indifferent ;  and 
repelling  particular  jurors,  if  probable  caufe  be  fhewn  of  malics 

E  Append.  N°II.  §.4.  in  general  to  be  of  much  higher  antiquity 

h  l  Inlt.  155.  in  England)  tells  us  that  amcng  the  inhabi- 

'  Paufanias  relates,   that  at  the  trial  of  tants  of  Norway,  from  whom  the  Normans 

Mars,  for  murder,  in  the  court  denominated  as  well  as  the  Danes  were  defcended,  a  great 

areopagm   from   that   incident,  he  was  ac-  veneration  was  paid  to  the  number  /wt/W  .• 

quitted  by  a  jury  conipofed  or"  /-v-v/iv  pagan  "  nihil  fanfiins,  nihil  antiquius  fuit ;   perindt 

deities.   And  Dr  Hickes,  who  attributes  the  "  ac  Jt  in  ipfo  hoc  numero  fecreta  quacdam  effct 

introduction  of  this  number  to  the  Normans,  "  religio."  (Dijjert.  epijtolar.  ^.) 
(though  he  allows  the  inflitution  of  juries 

or 
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or  favour  to  either  party.  The  prodigious  multitude  of  excep- 
tions or  challenges  allowed  to  jurors,  who  are  the  judges  of  fact, 
amounts  nearly  to  the  fame  thing  as  was  practifed  in  the  Roman 
republic,  before  {he  loft  her  liberty  :  that  the  feledi  judges 
mould  be  appointed  by  the  praetor  with  the  mutual  confcnt  of 
the  parties.  Or,  as  Tully  J  expreffes  it  :  "  neminem  voluerunt  ma- 
"  j 'ores  nojlri,  non  mo  do  de  exiftimatione  cujufquam,  fed  ne  pecuniar  ia 
"  quidem  de  re  minima,  ejje  judicem  ;  niji  qui  inter  adverf arias  con- 
"  veni/et." 

INDEED  thefe  feleEli  judices  bore  in  many  refpefts  a  remark- 
able refemblance  to  our  juries  :  for  they  were  firft  returned  by 
the  praetor  ;  de  decuria  fenatoria  confcribuntur  :  then  their  names 
were  drawn  by  lot,  till  a  certain  number  was  completed ;  in 
urnam  fortito  mittuntur,  ut  de  pluribus  necejjarius  numerus  confici 
poff'ct :  then  the  parties  were  allowed  their  challenges  ;  pojl  ur- 
nam pennittitur  accufatori,  ac  reo,  ut  ex  illo  numero  rejiciant  quos 
putaverint  jibi  ant  inimicos  aut  ex  aliqua  re  incommodos  fore :  next 
they  ftruck  what  we  call  a  tales ;  rejeSlione  cekbrata,  in  eorum  lo- 
cum qui  rejeSli  fuerunt,  fubfortiebatur  praetor  alias,  qitibus  ille  ju- 
dicum  legitimus  numerus  compleretur :  laftly,  the  judges,  like  our 
jury,  were  fworn;  his  perfects,  jurabant  in  leges  judices,  ut  ob- 
JlriSli  religione  judicarent^ . 

TH  E  jury  are  now  ready  to  hear  the  merits ;  and,  to  fix  their 
attention  the  clofer  to  the  facts  which  they  are  impanelled  and 
fworn  to  try,  the  pleadings  are  opened  to  them  by  counfel  on 
that  fide  which  holds  the  affirmative  of  the  queftion  in  iffue. 
For  the  iffue  is  faid  to  lie,  and  proof  is  always  firft  required, 
upon  that  fide  which  affirms  the  matter  in  queflion  :  in  which 
our  law  agrees  with  the  civil ' ;  ei  incumbit  probatio,  qui  dicit, 
*'  non  qui  negat :  cum  per  rerum  naturam  fa5tum-negantis  probatio 
"  null  a  Jit ."  The  opening  counfel  briefly  informs  them  what  has 
been  tranfacled  in  the  court  above;  the  parties,  the  nature  of  the 

i  pro  Cluentla.if-i,.  l  Ff.  22.3.2.    Cod.  4.  19.  23. 

k  Afcon.  in  Cic.  ferr.  I.  6. 

a&ion, 
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a&ion,  the  declaration,  the  plea,  replication,  and  other  proceed- 
ings, and  laftly  upon  what  point  the  ifTue  is  joined,  which  is 
there  fent  down  to  be  determined.  Inftead  of  which  formerly"1 
the  whole  record  and  procefs  of  the  pleadings  was  read  to  them 
in  Englifh  by  the  court,  and  the  matter  in  iffue  clearly  explained 
to  their  capacities.  The  nature  of  the  cafe,  and  the  evidence  in- 
tended to  be  produced,  are  next  laid  before  them  by  counfel  alfo 
on  the  fame  fide ;  and,  when  their  evidence  is  gone  through,  the 
advocate  on  the  other  fide  opens  the  adverfe  cafe,  and  fupports  it 
by  evidence ;  and  then  the  party  which  began  is  heard  by  way 
of  reply. 

TH  E  nature  of  my  prefent  defign  will  not  permit  me  to  en- 
ter into  the  numberlefs  niceties  and  diftinftions  of  what  is,  or 
is  not,  legal  evidence  to  a  jury11.  I  ihall  only  therefore  felect 
a  few  of  the  general  heads  and  leading  maxims,  relative  to  this 
point,  together  with  fome  obfervations  on  the  manner  of  giving 
evidence. 

AND,  firft,  evidence  fignifies  that  which  demonftrates,  makes- 
clear,  or  afcertains  the  truth  of  the  very  fadl  or  point  in  iffue, 
either  on  the  one  fide  or  on  the  other  ;  and  no  evidence  ought  to 
be  admitted  to  any  other  point.  Therefore  upon  an  aclion  of 
debt,  when  the  defendant  denies  his  bond  by  the  plea  of  non  eft 
faSium,  and  the  iffue  is,  whether  it  be  the  defendant's  deed  or 
no  j  he  cannot  give  a  releafe  of  this  bond  in  evidence  :  for  that 
does  not  deftroy  the  bond,  and  therefore  does  not  prove  the  iffue 
which  he  has  chofen  to  rely  upon,  mz.  that  the  bond  has  no 
exiftence. 

m  Fortefc.  £-,26.  beauty  and  deftroying   the   chain   of  the 
11  This  is  admirably  well  performed  in  whole  ;    and  which  hath  lately   been    en- 
lord  chief  baron  Gilbert's  excellent  treatife  grafted  into  that  learned  and  ufeful  work, 
of  evidence  ;    a  work  which  it  is  impoflible  the  introduflion  to  the  law  of  niji  prius.  4'°. 
to  abftraft  or  abridge,  without  lofing  fome  1767. 

AGAIN  j 
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AGAIN  ;  evidence  in  the  trial  by  jury  is  of  two  kinds,  eifher 
that  which  is  given  in  proof,  or  that  which  the  jury  may  receive 
by  their  own  private  knowlege.  The  former,  or  proofs,  (to  which 
in  common  fpeech  the  name  of  evidence  is  ufually  confined)  are 
either  written,  or  faro/,  that  is,  by  word  of  mouth.  Written 
proofs,  or  evidence,  are,  i.  Records,  and  2.  Antient  deeds  of 
thirty  years  ftanding,  which  prove  themfelves  ;  but  3.  Modern 
deeds,  and  4.  Other  writings,  muft  be  attefted  and  verified  by 
parol  evidence  of  witnefles.  And  the  one  general  rule  that  runs 
through  all  the  doctrine  of  trials  is  this,  that  the  beft  evidence 
the  nature  of  the  cafe  will  admit  of  ihall  always  be  required,  if 
poflible  to  be  had  ;  but,  if  not  poffible,  then  the  beft  evidence 
that  can  be  had  mall  be  allowed.  For  if  it  be  found  that  there 
is  any  better  evidence  exifting  than  is  produced,  the  very  not 
producing  it  is  a  prefumption  that  it  would  have  detected  fome 
falfehood  that  at  prefent  is  concealed.  Thus,  in  order  to  prove  a 
leafe  for  years,  nothing  elfe  fliall  be  admitted  but  the  very  dc  d 
of  leafe  itfelf,  if  in  being ;  but  if  that  be  pofitively  proved  to  be 
burnt  or  deftroyed  (not  relying  on  any  loofe  negative,  as  that  it 
cannot  be  found,  or  the  like)  then  an  attefted  copy  may  be  pro- 
duced ;  or  parol  evidence  be  given  of  it's  contents.  So,  no  evi- 
dence of  a  difcourfe  with  another  will  be  admitted,  but  the  man 
himlelf  muft  be  produced  ;  yet  in  fome  cafes  (as  in  proof  of  any 
general  cuftoms,  or  matters  of  common  tradition  or  repute )  the 
courts  admit  of  hearjay  evidence,  or  an  account  of  what  perfons 
deceafed  have  declared  in  their  life-time  :  but  fuch  evidence  will 
not  be  received  of  any  particular  facts.  So  too,  books  of *ac- 
count,  or  {hop-books,  are  not  allowed  of  themfelves  to  be  given 
in  evidence  for  the  owner ;  but  a  fervant  who  made  the  entry 
may  have  recourfe  to  them  to  refrem  his  memory  :  and,  if  fuch 
fervant  (who  was  accuftomed  to  make  thofe  entries)  be  dead, 
and  his  hand  be  proved,  the  book  may  be  read  in  evidence  °  : 
for,  as  tradefmen  are  often  under  a  neceffity  of  giving  credit 
without  any  note  or  writing,  this  is  therefore,  when  accompanied 

0  Law  of  nifi  frius.  266. 

with 
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with  fuch  other  collateral  proofs  of  fairnefs  and  regularity1",  the 
belt  evidence  that  can  then  be  produced.  However  this  dange- 
rous fpecies  of  evidence  is  not  carried  fo  far  in  England  as 
abroad  q ;  where  a  man's  own  books  of  accounts,  by  a  diftortion 
of  the  civil  law  (which  feems  to  have  meant  the  fame  thing  as 
is  praclifed  with  us r)  with  the  fuppletory  oath  of  the  merchant, 
amount  at  all  times  to  full  proof.  But  as  this  kind  of  evidence, 
even  thus  regulated,  would  be  much  too  hard  upon  the  buyer  at 
any  long  diftance  of  time,  the  ftatute  7  Jac.  I.  c.  12.  (the  pen- 
ners  of  which  feem  to  have  imagined  that  the  books  of  them- 
felves  were  evidence  at  common  law)  confines  this  fpecies  of 
proof  to  fuch  tranfa&ions  as  have  happened  within  one  year 
before  the  action  brought ;  unlefs  between  merchant  and  mer- 
chant in  the  ufual  intercourfe  of  trade.  For  accounts  of  fo  re- 
cent a  date,  if  erroneous,  may  more  eafily  be  unravelled  and 
adjufled. 

WITH   regard  to  parol  evidence,  or  ivitncffi's  ;    it  mufl  firft 
be  remembered,  that  there  is  a  procefs  to  bring  them  in  by  writ 

fr  fubpoena  ad  tejlificandum:  which  commands  them,  laying  afide 
pretences  and  excufes,  to  appear  at  the  trial  on  pain  of  ioo/. 
to  be  forfeited  to  the  king  ;  to  which  the  ftatute  5  Eliz.  c.  9. 
has  added  a  penalty  of  io/.  to  the  party  aggrieved,  and  damages 
equivalent  to  the  lofs  fuftained  by  want  of  his  evidence.  But 
no  witnefs,  unlefs  his  reafonable  expenfes  be  tendered  him,  is 
bound  to  appear  at  all ;  nor,' if  he  appears,  is  he  bound  to  give 
evidence  till  fuch  charges  are  actually  paid  him  :  except  he  re- 
fides  within  the  bills  of  mortality,  and  is  fummoned  to  give  evi- 
dence within  the  fame.  This  compulfory  procefs,  to  bring  in 
unwilling  witnefles,  and  the  additional  terrors  of  an  attachment 
in  cafe  of  difobedience,  are  of  excellent  ufe  in  the  thorough  in- 
veftigation  of  truth  :  and,  upon  the  fame  principle,  in  the  Athe- 

»  Salk.  285.  Li-tionrm  Jola  non  fuffidunt.    (Cod.  4.  19.  5 .) 

i  Gail,  objeruat.  z.  20.  23.  Ntitn  exemph  perniciijum  eft,  ui  ci  firipiurae 

'  Injlrumeuta   domeftica,   feu  adnotatio,  Jt  crcdatur,  qua  unufqt/ifque  jiii  adnotaticr.e  pro- 

non  aliis  quoque  adminiculis  adjuvenlur,  ad  pro-  pria  debittrcm  conftituit.  (Hid.  1.  ~.) 

VOL.  III.  Y  y  nian 


370  PRIVATE  BOOK  III. 

nian  courts,  the  witneffes  who  were  fummoned  to  attend  the  trial 
had  their  choice  of  three  things ;  either  to  fwear  to  the  truth  of 
the  fact  in  question,  to  deny  or  abjure  it,  or  elie  to  pay  a  fine  of 
a  thoufand  drachmas5. 

ALL  witneffes,  that  have  the  ufe  of  their  reafon,  are  to  be 
received  and  examined,  except  fuch  as  are  infamous,  or  fuch  as 
are  intercfted  in  the  event  of  the  caufe.  All  others  are  competent 
witneffes  j  though  the  jury  from  other  circumftances  will  judge 
of  their  credibility.  Infamous  perfons  are  fuch  as  may  be  chal- 
lenged as  jurors,  propter  deliftum ;  and  therefore  never  fhall  be 
admitted  to  give  evidence  to  inform  that  jury,  with  whom  they 
were  too  fcandalous  to  aflbciate.  Interefted  witneffes' may  be  ex- 
amined upon  a  voir  dire,  if  fufpected  to  be  fecretly  concerned  in 
the  event ;  or  their  interest  may  be  proved  in  court.  Which  laft 
is  the  only  method  of  fupporting  an  objection  to  the  former  clafs; 
for  no  man  is  to  be  examined  to  prove  his  own  infamy.  And  no 
counfel,  attorney,  or  other  perfon,  intrufted  with  the  fecrets  of 
the  caufe  by  the  party  himfelf,  fhall  be  compelled,  or  perhaps 
allowed,  to  give  evidence  of  fuch  converfation  or  matters  of  pri- 
vacy, as  came  to  his  knowlege  by  virtue  of  fuch  trufl  and  con- 
fidence r :  but  he  may  be  examined  as  to  mere  matters  of  fact, 
as  the  execution  of  a  deed  or  the  like,  which  might  have  come 
to  his  knowlege  without  being  intrufted  in  the  caufe. 

ONE  witnefs  (if  credible)  isfuffieient  evidence  to  a  jury  of  any 
fingle  fact ;  though  undoubtedly  the  concurrence  of  two  or  more 
corroborates  the  proof.  Yet  our  law  confiders  that  there  are  many 
tranfactions  to  which  only  one  perfon  is  privy ;  and  therefore  does 
not  always  demand  the  teftimony  of  two,  as  the  civil  law  uni- 
verfally  requires.  "  Unius  refponfio  t  eft  is  omnino  non  audiatur  V 
To  extricate  itfelf  out  of  which  abfurdity,  the  modern  prac- 
tice of  the  civil  law  courts  has  plunged  itfelf  into  another. 
For,  as  they  do  not  allow  a  lefs  number  than  two  witneffes  to 

9  Pott.  Antiq.  b.  i.  c.  21,  *  Cod.  4.  20.9. 

1  Law  of  nijl  friuu  267, 
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be  plena  probatio,  they  call  the  teftimony  of  one,  though  never 
fo  clear  and  pofitive,  femi-plena  probatlo  only,  on  which  no  fen- 
tence  can  be  founded.  To  make  up  therefore  the  neceffary  com- 
plement of  witnefTes,  when  they  have  one  only  to  any  {ingle 
fact,  they  admit  the  party  himfelf  (plaintiff  or  defendant)  to 
be  examined  in  his  own  behalf;  and  adminifler  to  him  what  is 
called  the  fuppletory  oath  :  and,  if  his  evidence  happens  to  be 
in  his  own  favour,  this  immediately  converts  the  half  proof  into 
a  whole  one.  By  this  ingenious  device  fatisfying  at  once  the 
forms  of  the  Roman  law,  and  acknowleging  the  fuperior  reafon- 
ablenefs  of  the  law  of  England  :  which  permits  one  witnefs  to 
be  fufficient  where  no  more  are  to  be  had  ;  and,  to  avoid  all 
temptations  of  perjury,  lays  it  down  as  an  invariable  rule,  that 
nemo  tejlis  effe  dcbet  in  propria  cmifa. 

POSITIVE  proof  is  always  required,  where  from  the  nature 
of  the  cafe  it  appears  it  might  poflibly  have  been  had.  But, 
next  to  pojitme  proof,  circumftantial  evidence  or  the  doctrine  of 
prefumptions  muft  take  place  :  for  when  the  fact  itfelf  cannot  be 
demonftratively  evinced,  that  which  comes  nearefl  to  the  proof 
of  the  fact  is  the  proof  of  fuch  circumftances  which  either  ne~ 
ceJJ'arily,  or  ufually,  attend  fuch  facts  ;  and  thefe  are  called  pre-. 
fumptions,  which  are  only  to  be  relied  upon  till  the  contrary  be 
actually  proved.  Stabitur  praefumptioni  donee  probetur  in  contra- 
rium  u.  Violent  prefumption  is  many  times  equal  to  full  proof w  ; 
for  there  thofe  circumftances  appear,  which  necefj'arily  attend  the 
fact.  As  if  a  landlord  fues  for  rent  due  at  michaelmas  1754*  and 
the  tenant  cannot  prove  the  payment,  but  produces  an  acquit- 
tance for  rent  due  at  a  fubfequent  time,  in  full  of  all  demands, 
this  is  a  violent  prefumption  of  his  having  paid  the  former  rent, 
and  is  equivalent  to  full  proof;  for  though  the  actual  payment 
is  not  proved,  yet  the  acquittance  in  full  of  all  demands  is  proved, 
which  could  not  be  without  fuch  payment  :  and  it  therefore  in- 
duces fo  forcible  a  prefumption,  that  no  proof  fliall  be  admitted 

«  Co.  Litt  373.  w  ttid.b. 
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to  the  contrary  x.  Probable  prefumption,  arifing  from  fuch  cir- 
cumftances  as  nfually  attend  the  fact,  hath  alfo  it's  due  weight : 
as  if,  in  a  fuit  for  rent  due  1754,  the  tenant  proves  the  payment 
of  the  rent  due  in  1755  ;  this  will  prevail  to  exonerate  the  te- 
nant5', unlefs  it  be  clearly  fhewn  that  the  rent  of  1754  was  re- 
tained for  fome  fpecial  reafon,  or  that  there  was  fome  fraud  or 
miftake ;  for  otherwife  it  will  be  prefumed  to  have  been  paid  be- 
fore that  in  1755,  as  it  is  moil  ufual  to  receive  firil  the  rents  of 
longed  landing.  Light,  or  ram,  preemptions  have  no  weight 
or  validity  at  all. 

TH  E  oath  adminiftred  to  the  witnefs  is  not  only  that  what 
he  depofes  mall  be  true,  but  that  he  mall  alfo  depofe  the  whole 
truth  :  fo  that  he  is  not  to  conceal  any  part  of  what  he  knows, 
whether  interrogated  particularly  to  that  point  or  not.  And  all 
this  evidence  is  to  be  given  in  open  court,  in  the  prefence  of  the 
parties,  their  attorneys,  the  counfel,  and  all  by-ftanders  ;  and 
before  the  judge  and  jury:  each  party  having  liberty  to  except 
to  it's  competency,  which  exceptions  are  publicly  flated,  and  by 
the  judge  are  openly  and  publicly  allowed  or  difallowed,  in  the 
face  of  the  country  ;  which  muft  curb  any  fecret  biafs  or  partia- 
lity, that  might  arife  in  his  own  breaft.  And  if,  either  in  his 
directions  or  decilions,  he  mis-flates  the  law  by  ignorance,  inad- 
vertence, or  defign,  the  counfel  on  either  fide  may  require  him 
publicly  to  feal  a  bill  of  exceptions  ;  ftating  the  point  wherein  he 
is  fuppofed  to  err :  and  this  he  is  obliged  to  feal  by  ftatute 
Weftm.  2.13  Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the  party 
may  have  a  compulfory  writ  againft  him  z,  commanding  him  to 
feal  it,  if  the  fact  alleged  be  truly  ftated  :  and  if  he  returns, 
that  the  fact  is  untruly  ftated,  when  the  cafe  is  otherwife,  an  ac- 
tion will  lie  againft  him  for  making  a  falfe  return.  This  bill  of 
exceptions  is  in  the  nature  of  an  appeal  ;  examinable,  not  in  the 
court  out  of  which  the  record  ifTues  for  the  trial  at  nifi  prius,  but 
in  the  next  immediate  fuperior  court,  upon  a  writ  of  error,  after 

"Gilb.evid.i6i.  *  Beg.  Br.  182.    2  11^.487. 
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judgment  given  in  the  court  below.  But  a  demurrer  to  evidence 
iliall  be  determined  by  the  court,  out  of  which  the  record  is 
fent.  This  happens,  where  a  record  or  other  matter  is  produced 
in  evidence,  concerning  the  legal  confequences  of  which  there 
arifes  a  doubt  in  law  :  in  which  cafe  the  adverfe  party  may  if  he 
pleafes  demur  to  the  whole  evidence ;  which  admits  the  truth  of 
every  fact  that  has  been  alleged,  but  denies  the  fufficiency  of  them 
all  in  point  of  kw  to  maintain  or  overthrow  the  iffue  a :  which 
draws  the  queftion  of  law  from  the  cognizance  of  the  jury,  to  be 
decided  (as  it  ought)  by  the  court.  But  neither  thefe  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  are  at  prefent  fo  much  in 
ufe  as  formerly;  fince  the  more  frequent  extenfion  of  the  difcre- 
tionary  powers  of  the  court  in  granting  a  new  trial,  which  is 
now  very  commonly  had  for  the  mifdireclion  of  the  judge  at  niji 
prius. 

TH  i  s  open  examination  of  witneffes  viva  voce,  in  the  pre- 
fence  of  all  mankind,  is  much  more  conducive  to  the  clearing  up 
of  truth  b,  than  the  private  and  fecret  examination  taken  down 
in  writing  before  an  orKcer,  or  his  clerk,  in  the  eccleliaftical 
courts,  and  all  others  that  have  borrowed  their  practice  from  the 
civil  law :  where  a  witnefs  may  frequently  depofe  that  in  private, 
which  he  will  be  afhamed  to  teftify  in  a  public  and  folemn  tribunal. 
There  an  artful  or  carelefs  fcribe  may  make  a  witnefs  fpeak  what 
he  never  meant,  by  dreffing  up  his  depolitions  in  his  own  forms 
and  language  ;  but  he  is  here  at  liberty  to  correct  and  explain  his 
meaning,  if  mifunderftood,  which  he  can  never  do  after  a  writ- 
ten depciition  is  once  taken.  Belides  the  occafional  quertions  of 
the  judge,  the  jury,  and  the  counfel,  propounded  to  the  wit- 
neffes on  a  fudden,  will  fift  out  the  truth  much  better  than  a 
formal  fet  of  interrogatories  previoufly  penned  and  fettled  :  and 
the  confronting  of  adverfe  witneffes  is  alfo  another  opportunity 
of  obtaining  a  clear  difcovery,  which  can  never  be  had  upon  any 
other  method  of  trial.  Nor  is  the  prefence  of  the  judge,  during 
the  examination,  a  matter  of  fmall  importance  ;  for  befides  the 

2  Co.  Litt.  72.    5  Rep.  104.  b  Hale's  Hilt.  C.  L.  254,  5,  6. 
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refpedt  and  awe,  with  which  his  prefence  will  naturally  infpire 
the  witnefs,  he  is  able  by  ufe  and  experience  to  keep  the  evidence 
from  wandering  from  the  point  in  iffue.  In  fhort  by  this  method 
of  examination,  and  this  only,  the  perfons  who  are  to  decide 
upon  the  evidence  have  an  opportunity  of  obferving  the  quality, 
age,  education,  understanding,  behaviour,  and  inclinations  of  the 
witnefs;  in  which  points  all  perfons  muft  appear  alike,  when 
their  depofitions  are  reduced  to  writing,  and  read  to  the  judge, 
in  the  abfence  of  thofe  who  made  them  :  and  yet  as  much  may 
be  frequently  collected  from  the  manner  in  which  the  evidence 
is  delivered,  as  from  the  matter  of  it.  Thefe  are  a  few  of  the 
advantages  attending  this,  the  Englifli,  way  of  giving  teftimony, 
ore  tenus.  Which  was  alfo  indeed  familiar  among  the  antient 
Romans,  as  may  be  collected  from  Quinclilian  c;  who  lays  down 
very  good  inftrudlions  for  examining  and  crofs-examining  wit- 
neffes  viva  voce.  And  this,  or  fomewhat  like  it,  was  continued 
as  low  as  the  time  of  Hadrian  d :  but  the  civil  law,  as  it  is  now 
modelled,  rejects  all  public  examination  of  witneffes. 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con- 
fciences,  by  their  private  knowlege  of  fa<fts,  it  was  an  antient 
doclrine,  that  this  had  as  much  right  to  fway  their  judgment  as 
the  written  or  parol  evidence  which  is  delivered  in  court.  And 
therefore  it  hath  been  often  held  %  that  though  no  proofs  be 
produced  on  either  fide,  yet  the  jury  might  bring  in  a  verdidl. 
For  the  oath  of  the  jurors,  to  find  according  to  their  evidence, 
was  conftrued  f  to  be,  to  do  it  according  to  the  beft  of  their  own 
knowlege.  Which  conftrudlion  was  probably  made  out  of  ten- 
dernefs  to  juries;  that  they  might  efcape  the  heavy  penalties  of 
an  attaint,  in  cafe  they  could  lliew  by  any  additional  proof,  that 

c  Injlit.  oral.  /.  5.  c.  7.  "  eundemque  meditatitm  fermonem  attulerint,  an 
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their  verdict  was  agreeable  to  the  truth,  though  not  according  to 
the  evidence  produced  :  with  which  additional  proof  the  law 
prefumed  they  were  privately  acquainted,  though  it  did  not  ap- 
pear in  court.  But  this  doctrine  was  gradually  exploded,  when 
attaints  began  to  be  difufed,  and  new  trials  introduced  in  their 
ftead.  For  it  is  quite  incompatible  with  the  grounds,  upon 
which  fuch  new  trials  are  every  day  awarded,  viz.  that  the  ver- 
dict was  given  without,  or  contrary  to,  evidence.  And  therefore, 
together  with  new  trials,  the  practice  feems  to  have  been  firft 
introduced6,  which  now  univerfally  obtains,  that  if  a  juror  knows 
any  thing  of  the  matter  in  iffue,  he  may  be  fworn  as  a  witnefs, 
and  give  his  evidence  publicly  in  court. 

WHEN  the  evidence  is  gone  through  on  both  fides,  the  judge 
in  the  prefence  of  the  parties,  the  counfel,  and  all  others,  fums 
up  the  whole  to  the  jury;  omitting  all  fuperfluous  circumflan- 
ces,  obferving  wherein  the  main  queftion  and  principal  illue  lies, 
ftating  what  evidence  has  been  given  to  fupport  it,  with  fuch  re- 
marks as  he  thinks  necefiary  for  their  direction,  and  giving 
them  his  opinion  in  matters  of  law  arifing  upon  that  evi- 
dence. 

THE  jury,  after  the  proofs  are  fummed  up,  unlefs  the  cafe 
be  very  clear,  withdraw  from  the  bar  to  conlider  of  their  ver- 
dict :  and,  in  order  to  avoid  intemperance  and  caufelefs  delay,  are 
to  be  kept  without  meat,  drink,  fire,  or  candle,  unlefs  by  per- 
miflion  of  the  judge,  till  they  are  all  unanimoufly  agreed.  A 
method  of  accelerating  unanimity  not  wholly  unknown  in  other 
conilitutions  of  Europe,  and  in  matters  of  greater  concern.  For 
by  the  golden  bulle  of  the  empire11,  if,  after  the  congrefs  is 
opened,  the  electors  delay  the  election  of  a  king  of  the  Romans 
for  thirty  days,  they  {hall  be  fed  only  with  bread  and  water,  till 
the  fame  is  accomplimed.  But  if  our  juries  eat  or  drink  at  all, 
or  have  any  eatables  about  them,  without  confent  of  the  court,  and 
before  verdict,  •  it  is  fineable ;  and  if  they  do  fo  at  his  charge  for 

s  Styl.  233.    i  Sid.  133.  h  ch.  2. 
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whom  they  afterwards  find,  it  will  fet  afide  the  verdict.  Alfo 
if  they  fpeak  with  either  of  the  parties  or  their  agents,  after 
they  are  gone  from  the  bar ;  or  if  they  receive  any  frefh  evidence 
in  private  ;  or  if  to  prevent  difputes  they  caft  lots  for  whom 
they  ihall  find  ;  any  of  thefe  circumftances  will  entirely  vitiate 
the  verdict.  And  it  has  been  held,  that  if  the  jurors  do  not  agree 
in  their  verdict  before  the  judges  are  about  to  leave  the  town, 
though  they  are  not  to  be  threatened  or  impriibned ',  the  judges 
are  not  bound  to  wait  for  them,  but  may  carry  them  round  the 
circuit  from  town  to  town  in  a  cart  k.  This  neceflity  of  a  total 
unanimity  feems  to  be  peculiar  to  our  own  constitution  ' ;  or,  at 
leaft,  in  the  ncmbda  or  jury  of  the  antient  Goths,  there  was  re- 
quired (even  in  criminal  cafes)  only  the  confent  of  the  major 
part ;  and  in  cafe  of  an  equality,  the  defendant  was  held  to  be 
acquitted  m. 

WHEN  they  are  all  unanimoufly  agreed,  the  jury  return  back 
to  the  bar  j  and,  before  they  deliver  their  verdict,  the  plaintiff 
is  bound  to  appear  in  court,  by  himfelf,  attorney,  or  counfel,  in 
order  to  anfwer  the  amercement  to  which  by  the  old  law  he  is 
liable,  as  has  been  formerly  mentioned",  in  cafe  he  fails  in  his  fuit, 
as  a  puniihment  for  his  falfe  claim.  To  be  amerced,  or  a  mercie, 
is  to  be  at  the  king's  mercy  with  regard  to  the  fine  to  be  im- 
pofed  ;  m  mifcricordia  donrini  regis  fro  falfo  clamore  Juo.  The 
amercement  is  difufed,  but  the  form  ftill  continues  ;  and  if  the 
plaintiff  does  not  appear,  no  verdict  can  be  given,  but  the  plain- 
tifT  is  faid  to  be  nonj'uit,  non  fequitur  clamorem  fuum.  Therefore 
it  is  ufual  for  a  plaintiff,  when  he  or  his  counfel  perceives  that 
he  has  not  given  evidence  fufficient  to  maintain  his  iffue,  to  be 
voluntarily  nonfuited,  or  withdraw  himfelf:  whereupon  the  crier 
is  ordered  to  call  the  plaintiff;  and  if  neither  he,  nor  any  body 
for  him,  appears,  he  is  nonfuited,  the  jurors  are  difcharged,  the 
action  is  at  an  end,  and  the  defendant  mail  recover  his  cofts. 

1  Mirr.  c.  4.  §.  24.  m  Stiernh.  /.  i.  c.  4. 
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The  reafon  of  this  practice  is,  that  a  nonfuit  is  more  eligible  for 
the  plaintiff",  than  a  verdict  againft  him  :  for  after  a  nonfuit, 
which  is  only  a  default,  he  may  commence  the  fame  fuit  again 
for  the  fame  caufe  of  action  ;  but  after  a  verdict  had,  and  judg- 
ment confequent  thereupon,  he  is  for  ever  barred  from  attacking 
the  defendant  upon  the  fame  ground  of  complaint.  But,  in  cafe 
the  plaintiff  appears,  the  jury  by  their  foreman  deliver  in  their 
verdict. 

A  VERDICT,  vere  dictum,  is  either  privy,  or  public.  A  privy  ver- 
dict is  when  the  judge  hath  left  or  adjourned  the  court ;  and  the 
jury,  being  agreed,  in  order  to  be  deliveredfrom  their  confinement, 
obtain  leave  to  give  their  verdict  privily  to  the  judge  out  of  court0: 
which  privy  verdict  is  of  no  force,  unlefs  afterwards  affirmed  by 
a  public  verdict  given  openly  in  court ;  wherein  the  jury  may, 
if  they  pleafe,  vary  from  their  privy  verdict.  So  that  the  privy 
verdict  is  indeed  a  mere  nullity  ;  and  yet  it  is  a  dangerous  prac- 
tice, allowing  time  for  the  parties  to  tamper  with  the  jury,  and 
therefore  very  feldom  indulged.  But  the  only  effectual  and  legal 
verdict  is  the  public  verdict ;  in  which  they  openly  declare  to 
have  found  the  iffue  for  the  plaintiff,  or  for  the  defendant ;  and 
if  for  the  plaintiff",  they  affefs  the  damages  alfo  fuftained  by  the 
plaintiff,  in  confequence  of  the  injury  upon  which  the  action  is 
brought. 

SOMETIMES,  if  there  arifes  in  the  cafe  any  difficult  matter  of 
law,  the  jury  for  the  fake  of  better  information,  and  to  avoid 
the  danger  of  having  their  verdict  attainted,  will  find  a  fpecial 
verdict ;  which  is  grounded  on  the  ftatute  Weftm.  2.  13  Edw.  I. 
c.  30.  §.  2.  And  herein  they  ftate  the  naked  facts,  as  they  find 
them  to  be  proved,  and  pray  the  advice  of  the  court  thereon ; 
concluding  conditionally,  that  if  upon  the  whole  matter  the 
court  fhall  be  of  opinion  that  the  plaintiff"  had  caufe  of  action, 
they  then  find  for  the  plaintiff.;  if  otherwife,  then  for  the  de- 

0  Tf  the  judge  hath  adjourned  the  court  to  his  own  lodgings,  and  there  receives  the 
verdift,  it  is  a  public  and  not  a  privy  verdift. 

VOL.  III.  Z  z  fendant, 
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fendant.  This  is  entered  at  length  on  the  record,  and  afterwards 
argued  and  determined  in  the  court  at  Weflminfter,  from  whence 
the  ifTue  came  to  be  tried. 

ANOTHER  method  of  finding  a  fpecies  of  fpecial  verdict,  is  when 
the  jury  find  a  verdict  generally  for  the  plaintiff,  but  fubject  never- 
thelefs  to  the  opinion  of  the  judge  or  the  court  above,  on  a  fpecial 
cafe  ftated  by  the  counfel  on  both  fides  with  regard  to  a  matter 
of  law  :  which  has  this  advantage  over  a  fpecial  verdict,  that  it 
is  attended  with  much  lefs  expenfe,  and  obtains  a  much  fpeedier 
decifion  ;  the  pojlea  (of  which  in  the  next  chapter)  being  flayed 
in  the  hands  of  the  officer  of  nijl  prius,  till  the  queftion  is  de- 
termined, and  the  verdict  is  then  entered  for  the  plaintiff  or 
defendant  as  the  cafe  may  happen.  But,  as  nothing  appears 
upon  the  record  but  the  general  verdict,  the  parties  are  pre- 
cluded hereby  from  the  benefit  of  a  writ  of  error,  if  diffatisfied 
with  the  judgment  of  the  court  or  judge  upon  the  point  of  law. 
Which  makes  it  a  thing  to  be  wifhed,  that  a  method  could  be 
devifed  of  either  leflening  the  expenfe  of  fpecial  verdicts,  or  elfe 
of  entering  the  cafe  at  length  upon  the  pojlea.  But  in  both  thefe 
inftances  the  jury  may,  if  they  think  proper,  take  upon  them- 
felves  to  determine  at  their  own  hazard,  the  complicated  quef- 
tion of  fact  and  law  ;  and,  without  either  fpecial  verdict  or 
fpecial  cafe,  may  find  a  verdict  abfolutely  either  for  the  plaintiff 
or  defendant p. 

WH  E  N  the  jury  have  delivered  in  their  verdict,  and  it  is  re- 
corded in  court,  they  are  then  difcharged.  And  fo  ends  the  trial 
by  jury  :  a  trial,  which  befides  the  other  vaft  advantages  which 
we  have  occafionally  obferved  in  it's  progrefs,  is  alfo  as  expedi- 
tious and  cheap,  as  it  is  convenient,  equitable,  and  certain  ;  for 
a  commiffion  out  of  chancery,  or  the  civil  law  courts,  for  exami- 
ning witneffes  in  one  caufe  will  frequently  kft  as  long,  and  of 
courfe  be  full  as  expenfive,  as  the  trial  of  a  hundred  ifTues  at 
nlfi  prim :  and  yet  the  fact  cannot  be  determined  by  fuch  com- 

?  Liu.  5. 386. 
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miffioners  at  all ;  no,  not  till  the  depofitions  are  published  and 
read  at  the  hearing  of  the  caufe  in  court. 

UPON  thefe  accounts  the  trial  by  jury  ever  has  been,  and  I 
truft  ever  will  be,  looked  upon  as  the  glory  of  the  Englifh  law. 
And,  if  it  has  fo  great  an  advantage  over  others  in  regulating 
civil  property,  how  much  muft  that  advantage  be  heightened, 
when  it  is  applied  to  criminal  cafes  !  But  this  we  muft  refer  to 
the  enfuing  book  of  thefe  commentaries  :  only  obferving  for  the 
prefent,  that  it  is  the  moft  tranfcendent  privilege  which  any  fub- 
jecl  can  enjoy,  or  wiih  for,  that  he  cannot  be  affedled  either  in 
his  property,  his  liberty,  or  his  perfon,  but  by  the  unanimous 
confent  of  twelve  of  his  neighbours  and  equals.  A  conftitution, 
that  I  may  venture  to  affirm  has,  under  providence,  fecured  the 
juft  liberties  of  this  nation  for  a  long  fucceflion  of  ages.  And 
therefore  a  celebrated  French  writer  %  who  concludes,  that  be- 
caufe  Rome,  Sparta,  and  Carthage  have  loft  their  liberties, 
therefore  thofe  of  England  in  time  muft  perifh,  mould  have  re- 
collecled  that  Rome,  Sparta,  and  Carthage,  were  ftrangers  to 
the  trial  by  jury. 

GREAT  as  this  eulogium  may  feem,  it  is  no  more  than  this 
admirable  conftitution,  when  traced  to  it's  principles,  will  be 
found  in  fober  reafon  to  deferve.  The  impartial  adminiftration 
of  juftice,  which  fecures  both  our  perfons  and  our  properties,  is 
the  great  end  of  civil  fociety.  But  if  that  be  entirely  entrufted 
to  the  magiftracy,  a  felect  body  of  men,  and  thofe  generally  fe- 
ledled  by  the  prince  or  fuch  as  enjoy  the  higheft  offices  in  the 
ftate,  their  decifions,  in  fpight  of  their  own  natural  integrity, 
will  have  frequently  an  involuntary  biafs  towards  thofe  of  their 
own  rank  and  dignity  :  it  is  not  to  be  expected  from  human  na- 
ture, that  the  few  fhould  be  always  attentive  to  the  interefts  and 
good  of  the  many.  On  the  other  hand,  if  the  power  of  judica- 
ture were  placed  at  random  in  the  hands  of  the  multitude,  their 
decifions  would  be  wild  and  capricious,  and  a  new  rule  of  aclion 

i  PvTontcfq.  Sp.  L.  xi.  6. 
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would  be  every  day  eftablimed  in  our  courts.    It  is  wifely  there- 
fore ordered,  that  the  principles  and  axioms  of  law,  which  are 
general   propofitions,    flowing  from   abftracted   reafon,    and  not 
accommodated  to  times  or   to   men,  mould   be  depofited  in  the 
breads  of  the  judges,   to  be  occafionally  applied  to  fuch  facts  as 
come  properly  afcertained  before  them.     For  here  partiality  can 
have  little  fcope  :  the  law  is  well  known,  and  is  the  fame  for  all 
ranks  and  degrees  ;  it  follows   as  a  regular  conclufion  from  the 
premifes  of  fact  pre-eftablimed.    But  in  fettling  and  adjufting  a 
queftion   of  fact,  when   intruded   to  any  {ingle  magiftrate,  par- 
tiality and   injuftice   have  an  ample  field  to  range  in ;   either  by 
boldly  aflerting  that  to  be  proved  which  is  not  fo,  or  more  art- 
fully by  fuppreffing  fome  circumftances,  ftretching  and  warping 
others,  and  diftinguifliing  away  the  remainder.     Here  therefore 
a  competent   number   of  fenfible  and  upright  jurymen,  chofen 
by  lot  from  among  thofe  of  the  middle  rank,  will  be  found  the 
beft   inveftigators   of  truth,  and  the  fureft  guardians  of  public 
juftice.      For   the   moft  powerful   individual  in  the  ftate  will  be 
cautious  of  committing  any  flagrant  invalion  of  another's  right, 
when  he  knows  that  the  fact  of  his  oppreffion  muft  be  examined 
and  decided   by  twelve  indifferent   men,  not  appointed  till  the 
hour  of  trial ;  and   that,  when  once  the  fact  is  afcertained,  the 
law   muft  of  courfe  redrefs   it.     This  therefore  preferves  in  the 
hands  of  the  people   that  mare  which  they  ought  to  have  in  the 
administration  of  public  juftice,  and  prevents  the  encroachments 
of  the  more  powerful  and  wealthy  citizens.     Every  new  tribu- 
nal, erected  for  the  decifion  of  facts,  without  the  intervention 
of  a  jury,   (whether  compofed  of  juftices   of  the  peace,  com- 
mirrioners   of  the   revenue,  judges   of  a  court  of  confcience,  or 
any  other  {landing  magiftrates)  is  a  ftep  towards  eftabliming  arif- 
tocracy,  the  moft  oppreffive  of  abfolute  governments.     The  feo- 
dal   fyftem,  which,  for  the  fake  of  military  fubordination,  pur- 
fued   an   ariftocratical  plan   in  all  it's  arrangements  of  property, 
had   been   intolerable  in  times  of  peace,  had  it  not  been  wifely 
counterpoifed  by  that   privilege,  fo  univerfally  diffufed  through 
every  part  of  it,  the  trial   by   the  feodal  peers.     And  in  every 

country 
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country  on  the  continent,  as  the  trial  by  the  peers  has  been  gra- 
dually difufed,  fo  the  nobles  have  increafed  in  power,  till  the 
ftate  has  been  torn  to  pieces  by  rival  factions,  and  oligarchy  in 
effect  has  been  eftablifhed,  though  under  the  fhadow  of  regal 
government;  unlefs  where  the  miferable  commons  have  taken 
fhelter  under  abfolute  monarchy,  as  the  lighter  evil  of  the  two. 
Arid,  particularly,  it  is  a  circumftance  well  worthy  an  Englifh- 
man's  obfervation,  that  in  Sweden  the  trial  by  jury,  that  bul- 
wark of  northern  liberty,  which  continued  in  it's  full  vigour  fo 
lately  as  the  middle  of  laft  century  r,  is  now  fallen  into  difufe  * : 
and  that  there,  though  the  regal  power  is  in  no  country  fo 
clofely  limited,  yet  the  liberties  of  the  commons  are  extin- 
guifhed,  and  the  government  is  degenerated  into  a  mere  arifto- 
cracy '.  It  is  therefore,  upon  the  whole,  a  duty  which  every 
man  owes  to  his  country,  his  friends,  his  pofterity,  and  him- 
felf,  to  maintain  to  the  utmoft  of  his  power  this  valuable  con- 
ftitution  in  all  it's  rights ;  to  reftore  it  to  it's  antient  dignity,  if 
at  all  impaired  by  the  different  value  of  property,  or  otherwife 
deviated  from  it's  firft  inftitution  ;  to  amend  it,  wherever  it  is 
defective  ;  and,  above  all,  to  guard  with  the  moft  jealous  cir- 
cumfpection  againft  -the  introduction  of  new  and  arbitrary  me- 
thods of  trial,  which,  under  a  variety  of  plaufible  pretences, 
may  in  time  imperceptibly  undermine  this  beft  prefervative  of 
Englifh  liberty. 

YET,  after  all,  it  mufl  be  owned,  that  the  beft  and  moft  ef- 
fectual method  to  preferve  and  extend  the  trial  by  jury  in  prac- 
tice, would  be  by  endeavouring  to  remove  all  the  defects,  as  well 
as  to  improve  the  advantages,  incident  to  this  mode  of  enquiry. 
If  juftice  is  not  done  to  the  intire  fatisfaction  of  the  people,  in 
this  method  of  deciding  tacts,  in  fpite  of  all  encomiums  and  pa- 
negyrics on  trials  at  the  common  law,  they  will  refort  in  fearcli 
of  that  juftice  to  another  tribunal ;  though  more  dilatory,  though 
more  expenfive,  though  more  arbitrary  in  it's  frame  and  confti- 

'   2  Whitelocke  of  parl.  427.  '   Ibid.  17. 
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nuion.  If  juftice  is  not  done  to  the  crown  by  the  verdict  of  a 
jury,  the  necefllties  of  the  public  revenue  will  call  for  the  erec- 
tion of  fummary  tribunals.  The  principal  defects  feem  to  be, 

1.  TH  E  want  of  a  complete  difcovery  by  the  oath  of  the  par- 
ties. This  each  of  them  is  now  intitled  to  have,  by  going  through 
the  expenfe  and  circuity  of  a  court  of  equity,  and  therefore  it  is 
ibmetimes  had  by  confent,  even  in  the  courts  of  law.     How  far 
fuch  a  mode  of  compulfive  examination  is  agreeable  to  the  rights 
of  mankind,  and  ought  to  be  introduced  in  any  country,  may  be 
a  matter  of  curious  difcufiion,  but  is  foreign  to  our  prefent  en- 
quiries. It  has  long  been  introduced  and  eftablimed  in  our  courts 
of  equity,  not  to  mention  the  civil  law  courts ;  and  it  feems  the 
height  of  judicial  abfurdity,  that  in  the  fame  caufe,  between  the 
fame  parties,  in  the  examination  of  the  fame  facts,  a  difcovery  by 
the  oath  of  the  parties  mould  be  permitted  on  one  fide  of  Weft- 
minfter-hall,  and  denied  on  the  other:  or  that  the  judges  of  one 
and  the  fame  court  mould  be  bound  by  law  to  reject  fuch  a  fpe- 
cies  of  evidence,  if  attempted  on  a  trial  at  bar ;    but,  when  fit- 
ting the  next  day  as  a  court  of  equity,  mould  be  obliged  to  hear 
fuch  examination  read,  and  to  found  their  decrees  upon  it.     In 
ihort,  common  reafon  will  tell  us,  that  in  the  fame  country,  go- 
verned by  the  fame  laws,  fuch  a  mode  of  enquiry  mould  be  uni- 
verfally  admitted,  or  elfe  univerfally  rejected. 

2.  A  SECOND  defect  is  of  a  nature  fomewhat  limilar  to  the 
firft  :    the  want  of  a  compulfive  power  for  the   production  of 
books  and  papers  belonging  to  the  parties.   In  the  hands  of  third 
perfons  they  can  generally  be  obtained  by  rule  of  court,  or  by 
adding  a  claufe  of  requifition  to  the  writ  of  Jubpoena,  which  is 
then  called  a  fubpoena  duces  tecwn.     But,  in  mercantile  tranfac- 
tions  efpecially,   the  fight  of  the  party's  own  books  is  frequently 
decifive ;    fuch,  for  inftance,  as  the  daybook  of  a  trader,  where 
the  tranfaction  muft  be  recently  entered,  as  really  underftood  at 
the  time  ;  though  fubfequent  events  may  tempt  him  to  give  it  a 
different  colour.     And  as,  this  evidence  may  be  finally  obtained, 

and 


Ch.  23.  WRONGS.  383 

and  produced  on  a  trial  at  law,  by  the  circuitous  courfe  of  filing 
a  bill  in  equity,  the  want  of  an  original  power  for  the  fame  pur- 
pofes  in  the  courts  of  law  is  liable  to  the  fame  obfervations  as 
were  made  on  the  preceding  article. 

3.  ANOTHER  want  is  that  of  powers  to  examine  witnefles 
abroad,  and  to  receive  their  depofitions  in  writing,  where  the 
witnefles  refide,  and  efpecially  when  the  caufe  of  action  arifes 
in  a  foreign  country.    To  which  may  be  added  the  power  of  ex- 
amining witnefles  that  are  aged,  or  going  abroad,  upon  interro- 
gatories de  bene  e/J'e ;  to  be  read  in  evidence  if  the  trial  mould  be 
deferred  till  after  their  death  or  departure,  but  otherwife  to  be 
totally  fupprefled.    Both  thefe  are  now  very  frequently  effected 
by  mutual  confent,  if  the  parties  are  open  and  candid ;  and  they 
may  alfo  be  done  indirectly  at  any  time,  through  the  chanel  of  a 
court  of  equity  :    but  fuch  a  practice  has  never  yet  been  directly 
adopted"  as  the  rule  of  a  courfof  law, 

4.  TH  E  administration  of  juftice  fhould  not  only  be  chafte, 
but  (like  Caefar's  wife)  mould  not  even  be  fufpected.     A  jury 
coming  from  the  neighbourhood  is  in  fome  refpects  a  great  ad- 
vantage ;    but  is  often  liable  to  ftrong  objections  :    efpecially  in 
fmall  jurifdictions,  as  in  cities  which  are  counties  of  themfelves, 
and  fuch  where   aflifes  are  but  feldom  holden  ;    or  where  the 
queftion  in  difpute  has  an  extenfive  local  tendency  ;  where  a  cry 
has  been  raifed  and  the  pafllons  of  the  multitude  been  inflamed  5 
or  where  one  of  the  parties  is  popular,  and  the  other  a  ftranger 
or  obnoxious.    It  is  true  that  if  a  whole  county  is  interefted  in 
the  queftion  to  be  tried,  the  trial  by  the  rule  of  law  w  muft  be  in 
fome  adjoining  county  :    but,  as  there  may  be  a  ftrict  intereft  fo 
minute  as  not  to  occafion  any  biafs,  fo  there  may  be  the  flrongefl 
biafs,  where  the  whole  county  cannot  be  faid  to  have  any  pecu- 
niary intereft.     In  all  thefe  cafes,  to  fummon  a  jury,  labouring 
under  local  prejudices,  is  laying  a  fnare  for  their  confciences  : 
and,  though  they  mould  have  virtue  and  vigour  of  mind  fuffi- 

u  See  pag.  75,.  *  Stra.  177. 
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cient  to  keep  them  upright,  the  parties  will  grow  fufpicious,  and 
refort  under  various  pretences  to  another  mode  of  trial.  The 
courts  of  law  will  therefore  in  tranjitory  actions  very  often  change 
the  "venue,  or  county  wherein  the  caufe  is  to  be  tried  * :  but  in 
local  actions,  though  they  fometimes  do  it  indirectly  and  by  mu- 
tual confent,  yet  to  effect  it  directly  and  abfolutely,  the  parties 
are  driven  to  the  delay  and  expenfe  of  a  court  of  equity  ;  where, 
upon  making  out  a  proper  cafe,  it  is  done  upon  the  ground  of 
being  neceffary  to  a  fair,  impartial,  and  fatisfactory  trial y. 

TH  E  locality  of  trial  required  by  the  common  law  feems  a 
confequence  of  the  antient  locality  of  jurifdiction.  All  over  the 
world,  actions  traniitory  follow  the  perfon  of  the  defendant, 
territorial  fuits  mufl  be  difcuffed  in  the  territorial  tribunal.  I 
may  fue  a  Frenchman  here  for  a  debt  contracted  abroad ;  but 
lands  lying  in  France  muft  be  fued  for  there,  and  English  lands 
mull  be  fued  for  in  the  kingdom  of  England.  Formerly  they 
were  ufually  demanded  only  in  the  court-baron  of  the  manor, 
where  the  fteward  could  fummon  no  jurors  but  fuch  as  were  the 
tenants  of  the  lord.  When  the  caufe  was  removed  to  the  hundred 
court,  (as  feems  to  have  been  the  courfe  in  the  Saxon  times2)  the 
lord  of  the  hundred  had  a  farther  power,  to  convoke  the  inha- 
bitants of  different  vills  to  form  a  jury  ;  obferving  probably  al- 
ways to  intermix  among  them  a  ftated  number  of  tenants  of  that 
manor  wherein  the  difpute  arofe.  When  afterwards  it  came  to 
the  county  court,  the  great  tribunal  of  Saxon  juftice,  the  meriff 
had  wider  authority,  and  could  impanel  a  jury  from  the  men  of 
his  county  at  large  :  but  was  obliged  (as  a  mark  of  the  original 
locality  of  the  caufe)  to  return  a  competent  number  of  hundred- 
ors ;  omitting  the  inferior  diftinction,  if  indeed  it  ever  exifted. 
And  when  at  length,  after  the  conqueft,  the  king's  jufticiars 
drew  the  cognizance  of  the  caufe  from  the  county  court,  though 

*  See  pag.  294.  duke  of  Devonshire  and  the  miners  of  die 

v  This,   among  a  number  of   other  in-  county  of  Derby,  A.  D.  1762. 

fiances,  was  the  cafe  of  the  iflues  directed  by  '•  LL.  Ediv.  Coi:f.  c.  32.    Wilk.  203. 
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they  could  have  fummoned  a  jury  from  any  part  of  the  king- 
dom, yet  they  chofe  to  take  the  caufe  as  they  found  it,  with  all 
it's  local  appendages ;  triable  by  a  ftated  number  of  hundredors, 
mixed  with  other  freeholders  of  the  county.  The  reftriclion  as 
to  hundredors  hath  gradually  worn  away,  and  at  length  intirely 
vanimedaj  that  of  counties  ftill  remains,  for  many  beneficial 
pirrpofes  :  but,  as  the  king's  courts  have  a  jurifdiclion  co-exten- 
five  with  the  kingdom,  there  furely  can  be  no  impropriety  in  de- 
parting from  the  general  rule,  when  the  great  ends  of  juilice 
warrant  and  require  an  exception. 

I  HAVE  ventured  to  mark  thefe  defects,  that  the  juft  pane- 
gyric, which  I  have  given  on  the"  trial  by  jury,  might  appear  to 
be  the  refult  of  fober  reflection,  and  not  of  enthuiiafm  or  pre- 
judice. But  mould  they,  cfier  all,  continue  unremedied  and  un- 
fupplied,  ftill  (with  all  it's  imperfections)  I  truft  that  this  mode 
of  decilion  will  be  found  MI  Left  criterion,  for  inveftigating  the 
truth  of  fafts,  that  was  ever  eilablimed  in  any.  country, 

*  See  pag.  360- 
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CHAPTER    THE    TWENTY    FOURTH. 
F  JUDGMENT,    AND   IT'S   INCIDENTS. 


IN  the  following  chapter  we  are  to  confider  the  tranfactions  in 
a  caufe,  next  immediately  fubfequent  to  arguing  the  demur- 
rer, or  trial  of  the  iffue. 

I  F  the  iflue  be  an  iflue  of  fadt ;  and,  upon  trial  by  any  of  the 
methods  mentioned  in  the  two  preceding  chapters,  it  be  found 
for  either  the  plaintiff"  or  defendant,  or  fpecially;  or  if  the  plain- 
tiff" makes  default,  or  is  nonfuit;  or  whatever,  in  fhort,  is  done 
fubfequent  to  the  joining  of  iffue  and  awarding  the  trial,  it  is 
entered  on  record,  and  is  called  a  poftea a.  The  fubflance  of 
of  which  is,  that  poftea,  afterwards,  the  faid  plaintiff*  and  de- 
fendant appeared  by  their  attornies  at  the  place  of  trial ;  and  a 
jury,  being  fworn,  found  fuch  a  verdict ;  or,  that  the  plaintiff 
after  the  jury  fworn  made  default,  and  did  not  profecute  his 
fuit;  or,  as  the  cafe  may  happen.  This  is  added  to  the  roll, 
which  is  now  returned  to  the  court  from  which  it  was  fent;  and 
the  hiflory  of  the  caufe,  from  the  time  it  was  carried  out,  is 
thus  continued  by  the  poftea. 

*  Append.  N".  II.  §.6, 

NEXT 
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NEXT  follows,  fixthly,  the  judgment  of  the  court  upon  what 
has  previoufly  patted  ;  both  the  matter  of  law  and  matter  of  fact 
being  now  fully  weighed  and  adjufted.  Judgment  may  however 
for  certain  caufes  be  fujp Bended,  or  finally  arrejled :  for  it  cannot  be 
entered  till  the  next  term  after  trial  had,  and  that  upon  notice 
to  the  other  party.  So  that  if  any  defect  of  juflice  happened 
at  the  trial,  by  furprize,  inadvertence,  or  mifconduct,  the  party 
may  have  relief  in  the  court  above,  by  obtaining  a  new  trial ; 
or  if,  notwithftanding  the  iflue  of  fact  be  regularly  decided,  it 
appears  that  the  complaint  was  either  not  actionable  in  itfelf,  or 
not  made  with  fufficient  precifion  and  accuracy,  the  party  may 
fuperfede  it,  by  arrefling  or  flaying  the  judgment. 

i.  CAUSES  of  fufpending  the  judgment  by  granting  a  ne\v  trial, 
are  at  prefent  wholly  extrinjic,  arifing  from  matter  foreign  to  or 
dehors  the  record.  Of  this  fort  are  want  of  notice  of  trial ;  or 
any  flagrant  mifbehaviour  of  the  party  prevailing  towards  the 
jury,  which  may  have  influenced  their  verdict ;  or  any  grofs  mif- 
behaviour of  the  jury  among  themfelves  :  alfo  if  it  appears  by 
the  judge's  report,  certified  to  the  court,  that  the  jury  have  brought 
In  a  verdict  without  or  contrary  to  evidence,  fo  that  he  is  reafon- 
ably  difTatisfied  therewith  b ;  or  if  they  have  given  exorbitant  da- 
magesc;  or  if  the  judge  himfelf  has  mif-directed  the  jury,  fo  that 
they  found  an  unjuflifiable  verdict ;  for  thefe,  and  other  reafons 
of  the  like  kind,  it  is  the  practice  of  the  court  to  award  a  new, 
or  fecond,  trial.  But  if  two  juries  agree  in  the  fame  or  a  fimilar 
verdict,  a  third  trial  is  feldom  awarded d :  for  the  law  will  not 
readily  fuppofe,  that  the  verdict  of  any  one  fubfequent  jury  can 
countervail  the  oaths  of  two  preceding  ones. 

TH  E  exertion  of  thefe  fuperintendent  powers  of  the  king's 
courts,  in  fetting  afide  the  verdict  of  a  jury  and  granting  a  new 
trial,  on  account  of  mifbehaviour  in  the  jurors,  is  of  a  date  ex- 

b  Law  of  nifi  prius.  303,  4.  d  6  Mod.  22.    Salk.  649. 

c  Comb.  357. 
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tremely  antient.  There  are  inftances,  in  the  year  books  of  the 
reigns  of  Edward  IIP,  Henry  IVf,  and  Henry  VII6,  of  judgments 
being  ftayed  (even  after  a  trial  at  bar)  and  new  venires  awarded, 
becaufe  the  jury  had  eat  and  drank  without  confent  of  the  judge, 
and  becaufe  the  plaintiff"  had  privately  given  a  paper  to  a  jury- 
man before  he  was  fworn.  And  upon  thefe  the  chief  juftice, 
Glyn,  in  1655,  grounded  the  firft  precedent  that  is  reported  in 
our  books h  for  granting  a  new  trial  upon  account  of  excej/ive 
damages  given  by  the  jury :  apprehending  with  reafon,  that  no- 
torious partiality  in  the  jurors  was  a  principal  fpecies  of  mifbe- 
haviour.  And,  a  few  years  before,  a  practice  took  rife  in  the 
common  pleas ',  of  granting  new  trials  upon  the  mere  certificate 
of  the  judge,  unfortified  by  any  report  of  the  evidence,  that 
the  verdict  had  paffed  againft  his  opinion ;  though  juftice  Rolle 
(who  allowed  of  new  trials  in  cafe  of  mifbehaviour,  furprize,  or 
fraud,  or  if  the  verdict  was  notorioufly  contrary  to  evidence  k) 
refufed  to  adopt  that  practice  in  the  court  of  king's  bench.  And 
at  that  time  it  was  clearly  held  for  law ',  that  whatever  matter 
was  of  force  to  avoid  a  verdict,  ought  to  be  returned  upon  the 
pqftea,  and  not  merely  furmifed  to  the  court ;  left  pofterity  mould 
wonder  why  a  new  venire  was  awarded,  without  any  iufHcient 
reafon  appearing  upon  the  record.  But  very  early  in  the  reign 
of  Charles  the  fecond  new  trials  were  granted  upon  affidavits™ ; 
and  the  former  ftrictnefs  of  the  courts  of  law,  in  refpect  of  new 
trials,  having  driven  many  parties  into  equity  to  be  relieved  from 
oppreffive  verdicts,  they  are  now  more  liberal  in  granting  them : 
the  maxim  at  prefent  adopted  being  this,  that  (in  all  cafes  of  mo- 
ment) where  juftice  is  not  done  upon  one  trial,  the  injured  party 
is  intitled  to  another  ". 

*  2^Ediv.III.  24.  Bro.  Air.  t.  wrdite.l-j .  k    I  Sid.  235.  Styl.  praS.  Reg.  3  10,  3  n. 
f   i  I  Hen.  IP.  18.  Bro.  Abr.  t.  eiiqueft.  75.  edit.  '657. 

*  \ifHcn.yH.\.   Bro.  Abr.  t.  <verdiu>  18.  '  Cro.  Eliz.6l6.    Palm,  325. 
11  Styl.  466.  m  I  Sid.  235.    2  Lev.  140. 

*  Ibid.  138.  a  4Burr.  395. 
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FOR  M  E  R  LY  the  only  remedy  for  reverfal  of  a  verdidt  unduly 
given,  was  by  writ  of  attaint;  of  which  we  fliall  fpeak  in  the 
next  chapter,  and  which  is  at  leaft  as  old  as  the  inftitution  of  the 
grand  affife  by  Henry  II  °,  in  lieu  of  the  Norman  trial  by  battel. 
Such  a  fandlion  was  probably  thought  neceffary,  when,  inflead  of 
appealing  to  providence  for  the  decifion  of  a  dubious  right,  it 
\vas  referred  to  the  oath  of  fallible  or  perhaps  corrupted  men. 
Our  anceftors  faw,  that  a  jury  might  give  an  erroneous  verdidl ; 
and,  if  they  did,  that  it  ought  not  finally  to  conclude  the  quef- 
tion  in  the  firft  inftance  :  but  the  remedy,  which  they  provided, 
fhews  the  ignorance  and  ferocity  of  the  times,  and  the  Simplicity 
of  the  points  then  ufually  litigated  in  courts  of  jufKce.  They 
fuppofed  that,  the  law  being  told  to  the  jury  by  the  judge,  the 
proof  of  fact  muft  be  always  fo  clear,  that,  if  they  found  a 
wrong  verdidl,  they  mufl  be  wilfully  and  corruptly  perjured. 
Whereas  a  juror  may  find  a  jufl  verdict  from  unrighteous  mo- 
tives, which  can  only  be  known  to  the  great  fearcher  of  hearts ; 
and  he  may,  on  the  contrary,  find  a  verdidl  very  manifeftly  wrong, 
without  any  bad  motive  at  all  :  from  inexperience  in  bufmefs, 
incapacity,  mifapprehenfion,  inattention  to  circumftances,  and  a 
thoufand  other  innocent  caufes.  But  fuch  a  remedy  as  this  laid 
the  injured  party  under  an  infuperable  hardfhip,  by  making  a 
conviction  of  the  jurors  for  perjury  the  condition  of  his  redrefs. 

TH  E  judges  faw  this ;  and  very  early,  even  for  the  mifbeha- 
viour  of  jurymen,  inftead  of  profecuting  the  writ  of  attaint, 
awarded  a  fecond  trial :  and  fubfequent  refolutions,  for  more 
than  a  century  paft,  have  fo  extended  the  benefit  of  this  remedy, 
that  the  attaint  is  now  as  obfolete  as  the  trial  by  battel  which  it 
fucceeded  :  and  we  fliall  probably  fee  the  revival  of  the  one  as 
foon  as  the  revival  of  the  other.  And  here  I  cannot  but  again 
admire p  the  wifdom  of  fuffering  time  to  bring  to  perfection  new 
remedies,  more  eafy  and  beneficial  to  the  fubjedl ;  which,  by 

"    Ipfi  regali  inftitutioni  eleganter  inferta.         v  See  pag.  268. 
(Glanv.  /.  2.  f.  19.) 
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degrees,  from  the  experience  and  approbation  of  the  people,  fu- 
perfede  the  necefllty  or  defire  of  ufing  or  continuing  the  old. 

I  F  every  verdict  was  final  in  the  firil  inftance,  it  would  tend 
to  deflroy  this  valuable  method  of  trial,  and  would  drive  away 
'all  caufes  of  confequence  to  be  decided  according  to  the  forms  of 
the  imperial  law,   upon  depofitions  in  writing  ;  which  might  be 
reviewed  in  a  courfe  of  appeal.     Caufes  of  great  importance, 
titles  to  land,  and  large  queftions  of  commercial  property,  come 
often  to  be  tried  by  a  jury,  merely  upon  the  general  iffue:  where 
the  facts  are  complicated   and  intricate,    the  evidence  of  great 
length  and  variety,  and  fometimes  contradicting  each  other  ;  and 
where  the  nature  of  the  difpute  very  frequently  introduces  nice 
queftions  and  fubtilties  of  law.     Either  party  may  be  furprized 
by  a  piece  of  evidence,  which  (had  he  known  of  it's  production) 
he  could  have  explained  or  anfwered ;    or  may  be  puzzled  by 
a  legal  doubt,  which  a  little  recollection  would  have  folved.    In 
the  hurry  of  a  trial  the  ableft  judge  may  miftake  the  law,  and 
mifdirect  the  jury  :  he  may  not  be  able  fo  to  ftate  and  range  the 
evidence  as  to  lay  it  clearly  before  them  ;    nor  to  take  off  the 
artful    impreffions  which   have   been   made  on   their  minds  by 
learned  and  experienced  advocates.    The  jury  are  to  give  their 
opinion  injlanter ;   that  is,    before  they  feparate,    eat,  or  drink. 
And  under  thefe  circumftances  the  moft  intelligent  and  beft  in- 
tentioned  men  may  bring  in  a  verdict,  which  they  themfelves 
upon  cool  deliberation  would  wim  to  reverfe. 

NEXT  to  doing  right,  the  great  object  in  the  adminiftration 
of  public  juftice  mould  be  to  give  public  fatisfaction.  If  the 
verdict  be  liable  to  many  objections  and  doubts  in  the  opinion  of 
his  counfel,  or  even  in  the  opinion  of  by-flanders,  no  party  would 
go  away  fatisfied  unlefs  he  had  a  profpect  of  reviewing  it.  Such 
doubts  would  with  him  be  decifive  :  he  would  arraign  the  deter- 
mination as  manifeftly  unjuft ;  and  abhor  a  tribunal  which  he 
imagined  had  done  him  an  injury  without  a  poflibility  of  re- 

drefs, 
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GRANTING  a  new  trial,  under  proper  regulations,  cures  all 
thefe  inconveniences,  and  at  the  fame  preferves  intire  and  renders 
perfect  that  moft  excellent  method  of  decifion,  which  is  the  glory 
of  the  Englim  law.  A  new  trial  is  a  rehearing  of  the  caufe  be- 
fore another  jury,  but  with  as  little  prejudice  to  either  party,  as 
if  it  had  never  been  heard  before.  No  advantage  is  taken  of  the 
former  verdict  on  the  one  fide,  or  the  rule  of  court  for  awarding 
fuch  fecond  trial  on  the  other  :  and  the  fubfequent  verdict, 
though  contrary  to  the  firft,  imports  no  tittle  of  blame  upon  the 
former  jury;  who,  had  they  poflefied  the  fame  lights  and  ad- 
vantages, would  probably  have  altered  their  own  opinion.  The 
parties  come  better  informed,  the  counfel  better  prepared,  the. 
law  is  more  fully  underftood,  the  judge  is  more  matter  of  the 
fubject ;  and  nothing  is  now  tried  but  the  real  merits  of  the 
cafe. 

A  SUFFICIENT  ground  muft  however  be  laid  before  the. 
court,  to  fatisfy  them  that  is  neceflary  to  juftice  that  the  caufe 
fliould  be  farther  confiderea\  If  the  matter  be  fuch,  as  did  not 
or  could  not  appear  to  the  judge  who  prefided  at  niji  prius,  it  is 
difclofed  to  the  court  by  affidavit :  if  it  arifes  from  what  paffed 
at  the  trial,  it  is  taken  from  the  judge's  information  ;  who  ufu- 
ally  makes  a  fpecial  and  minute  report  of  the  evidence.  Counfel 
are  heard  on  both  fides  to  impeach  or  eftablifh  the  verdict,  and 
the  court  give  their  reafons  at  large  why  a  new  examination  ought 
or  ought  not  to  be  allowed.  The  true  import  of  the  evidence  is 
duly  weighed,  falfe  colours  are  taken  off,  and  all  points  of  law 
which  arofe  at  the  trial  are  upon  full  deliberation  clearly  ex- 
plained and  fettled. 

NOR  do  the  courts  lend  too  eafy  an  ear  to  every  application 
for  a  review  of  .the  former  verdict.  They  muft  be  fatisfied,  that 
there  are  ftrong  probable  grounds  to  fuppofe  that  the  merits  have 
not  been  fairly  and  fully  difcufied,  and  that  the  decifion  is  not 
agreeable  to  the  juftice  and  truth  of  the  cafe.  A  new  trial  is  not 

granted, 
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granted,  where  the  value  is  too  inconfiderable  to  merit  a  fecond 
examination.  It  is  not  granted  upon  nice  and  formal  objections/, 
which  do  not  go  to  the  real  merits.  It  is  not  granted  in  cafes  of 
ftrict  right  or  jummum  jus,  where  the  rigorous  exaction  of  ex- 
treme legal  juftice  is  hardly  reconcileable  to  confcience.  Nor  is 
it  granted  where  the  fcales  of  evidence  hang  nearly  equal  :  that, 
which  leans  againft  the  former  verdict,  ought  always  very  flrongly 
to  preponderate. 

I  N  granting  fuch  farther  trial  (which  is  matter  of  found  dif- 
cretion)  the  court  has  alfo  an  opportunity,  which  it  feldom  fails 
to  improve,  of  fupplying  thofe  defects  in  this  mode  of  trial  which 
were  ftated  in  the  preceding  chapter ;  by  laying  the  party  apply- 
ing under  all  fuch  equitable  terms,  as  his  antagonift  (hall  defire 
and  mutually  offer  to  comply  with  :  fuch  as  the  difcovery  of  fome 
facts  upon  oath ;  the  admiffion  of  others,  not  intended  to  be  li- 
tigated ;  the  production  of  deeds,  books,  and  papers ;  the  exa- 
mination of  witnefles,  infirm  or  going  beyond  fea  ;  and  the  like. 
And  the  delay  and  expenfe  of  this  proceeding  are  fo  fmall  and 
trifling,  that  it  never  can  be  moved  for  to  gain  time  or  to  gratify 
humour.  The  motion  muft  be  made  within  the  firft  four  days  of 
the  next  fucceeding  term,  within  which  term  it  is  ufually  heard  and 
decided.  And  it  is  worthy  obfervation,  how  infinitely  fuperior  to 
all  others  the  trial  by  jury  approves  itfelf,  even  in  the  very  mode 
of  it's  revifion.  In  every  other  country  of  Europea  and  in  thofe  of 
our  own  tribunals  which  conform  themfelves  to  the  procefs  of 
the  civil  law,  the  parties  are  at  liberty,  whenever  they  pleafe,  to 
appeal  from  day  to  day  and  from  court  to  court  upon  questions 
merely  of  fact  j  which  is  a  perpetual  fource  of  obftinate  chicane, 
delay,  and  expenfive  litigation q.  With  us  no  new  trial  is  allowed, 

i  Not  many  years  ago  an  appeal' was  tsrminet}  in  April, 1749  :  the  queftion  being 

brought  to  the  houfe  of  lords  from  the  court  only  on  the  property  in  an  ox,  adjudged  to 

of  feffion  in  Scotland,  in  a  caufe  between  be  of  the  value  of  three  guineas.  No  pique 

Napier  and  Macfarlar.e.     It  was  inftituted  or  fpirit  could  have  made  fuch  a  caufe,  in 

in  March  1745;    and,  after  many  interlo-  the  court  of  king's  bench  or  common  pleas, 

cutory  orders  and  fentences  below,  appealed  have  lafted  a  tenth  of  the  time,  or  have  coft 

from  and  reheard  as  far  as  the  courfe  of  a  twentieth  part  of  the  expenfe. 
proceedings  would  admit,  was  finally  dc-  \Jnlefs 
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unlefs  there  be  a  manifeft  miftake,  and  the  fubject  matter  be  wor- 
thy of  interpofition.  The  party  who  thinks  himfelf  aggrieved 
may  ftill,  if  he  pleafes,  have  recourfe  to  his  writ  of  attaint  after 
judgment;  in  the  courfe  of  the  trial  he  may  demur  to  the  evi- 
dence, or  tender  a  bill  of  exceptions.  And,  if  the  firft  is  totally 
laid  aiide,  and  the  other  two  very  feldom  put  in  practice,  it  is 
becaufe  long  experience  has  mewn,  that  a  motion  for  a  fecond 
trial  is  the  morteft,  cheapeft,  and  moft  effectual  cure  for  all  im- 
perfections in  the  verdict ;  whether  they  arife  from  the  miftakes 
of  the  parties  themfelves,  of  their  counfel  or  attornies,  or  even 
of  the  judge  or  jury. 

2.  ARRESTS  of  judgment  arife  from  intrinjic  caufes,  appear- 
ing upon  the  face  of  the  record.    Of  this  kind  are,  firft,  where 
the   declaration  varies   totally  from  the  original  writ ;  as  where 
the  writ   is  in  debt  or  detinue,  and  the  plaintiff  declares  in  an 
action  on   the  cafe  for  an  affumpjit :  for,  the  original  writ  out  of 
chancery  being  the  foundation  and  warrant  of  the  whole  proceed- 
ings  in   the  common  pleas,  if  the  declaration  does  not  purfue 
the  nature  of  the  \vrit,  the  court's  authority  totally  fails.    Alfo, 
fecondly,  where  the  verdict  materially  differs  from  the  pleadings 
and  iflue  thereon ;  as  if,  in  an  action  for  words,  it  is  laid  in  the 
declaration  that  the  defendant  faid,  "  the  plaintiff  w  a  bankrupt;" 
and  the  verdict  finds  fpecially  that  he  faid,  "  the  plaintiff  will  be 
a  bankrupt."     Or,  thirdly,  if  the  cafe  laid  in  the  declaration  is 
not  fufficient  in  point  of  law  to  found  an  action  upon.    And  this 
is  an  invariable  rule  with  regard  to  arrefts  of  judgment  upon  mat- 
ter of  law,   "  that  whatever  is  alleged  in  arreft  of  judgment  muft 
"  be  fuch   matter,  as  would  upon  demurrer  have  been  fufficient 
"  to  overturn  the  action  or  plea."    As  if,  on  an  action  for  flander 
in   calling   the   plaintiff  a  Jew,  the  defendant  denies  the  words, 
and  iffue  is  joined  thereon  ;    now,  if  a  verdict  be  found  for  the 
plaintiff,  that  the  words  were  actually  fpoken,  whereby  the  fact  is 
eftablifhed,  ftill  the  defendant  may  move  in  arreft  of  judgment, 
that  to  call  a  man  a  Jew  is  not  actionable  :  and,  if  the  court  be 
of  that  opinion,  the  judgment  mall  be  arrefted,  and  never  entered 
VOL.  III.  Bbb  for 


394  PRIVATE  BOOK  III. 

lor  the  plaintiff.  But  the  rule  will  not  hold  e  converfo,  "  that 
v<  every  tiling  that  may  be  alleged  as  caufe  of  demurrer  will  be 
<;  good  in  arreft  of  judgment :"  for  if  a  declaration  or  plea  omits 
to  ftate  fome  particular  circumfrance,  without  proving  of  which, 
at  the  trial,  it  is  impomble  to  fupport  the  action  or  defence,  this 
omiffion  (hall  be  aided  by  a  verdict.  As  if,  in  an  action  of  tref- 
pafs,  the  declaration  doth  not  allege  that  the  trefpafs  was  com- 
mitted on  any  certain  day  ' ;  or  if  the  defendant  juftifies,  by  pre- 
fcribing  for  a  right  of  common  for  his  cattle,  and  does  not  plead 
that  his  cattle  were  levant  and  couchant  on  the  land ' ;  though 
either  of  thefe  defects  might  be  good  caufe  to  demur  to  the  de- 
claration or  plea,  yet  if  the  adverfe  party  omits  to  take  advantage 
of  fuch  omiffion  in  due  time,  but  takes  iffue,  and  has  a  verdict: 
againfl  him,  thefe  exceptions  cannot  after  verdict  be  moved  in  ar- 
reft  of  judgment.  For  the  verdict  afcertains  thofe  facts,  which 
before  from  the  inaccuracy  of  the  pleadings  might  be  dubious ; 
lince  the  law  will  not  fuppofe,  that  a  jury  under  the  infpection  of 
a  judge  would  find  a  verdict  for  the  plaintiff  or  defendant,  unlefs 
he  had  proved  thofe  circumflances,  without  which  his  general 
allegation  is  defective '.  Exceptions  therefore,  that  are  moved  in 
arrefl  of  judgment,  mufr,  be  much  more  material  and  glaring 
than  fuch  as  will  maintain  a  demurrer  :  or,  in  other  words,  many 
inaccuracies  and  omiflions,  which  would  be  fatal,  if  early  obfer- 
ved,  are  cured  by  a  fubfequent  verdict ;  and  not  fuffered  in  the 
laft  flage  of  a  caufe,  to  unravel  the  whole  proceedings.  But  if 
the  thing  omitted  be  eflential  to  the  action  or  defence,  as  if  the 
plaintiff  does  not  merely  ftate  his  title  in  a  defective  manner,  but 
lets  forth  a  title  that  is  totally  defective  in  itfelf u,  or  if  to  an  action 
of  debt  the  defendant  pleads  not  guilty  inflead  of  nil  debet w,  thefe 
cannot  be  cured  by  a  verdict  for  the  plaintiff  in  the  firfl  cafe,  or 
for  the  defendant  in  the  fecond. 
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IF,  by  the  mifconducl:  or  inadvertence  of  the  pleaders,  the 
iifue  be  joined  on  a  fadl  totally  immaterial,  or  infufficient  to  de- 
termine the  right,  fo  that  the  court  upon  the  finding  cannot 
know  for  whom  judgment  ought  to  be  given  j  as  if,  on  an  action 
on  the  cafe  in  affumpjit  againft  an  executor,  he  pleads  that  he 
himfelf  (inftead  of  the  teftator)  made  no  fuch  promife";  or  if,  in 
an  action  of  debt  on  bond  conditioned  to  pay  money  on  or  befori 
a  certain  day,  the  defendant  pleads  payment  on  the  dayy  (which, 
if  found  for  the  plaintiff,  would  be  inconclufive,  as  it  might  have 
been  paid  before}  in  thefe  cafes  the  court  will  after  verdict  award 
a  repleader  t  quod  paries  replacltent :  unlefs  it  appears  from  the 
whole  record  that  nothing  material  can  pofllbly  be  pleaded  in  any 
fhape  whatfoever,  and  then  a  repleader  would  be  fruitlefs1.  And, 
whenever  a  repleader  is  granted,  the  pleadings  mufl  begin  de  novo 
at  that  ftage  of  them,  whether  it  be  the  plea,  replication,  or 
rejoinder,  &c,  wherein  there  appears  to  have  been  the  firft  de- 
feel:,  or  deviation  from  the  regular  courfe  ". 

IF  judgment  is  not  by  fome  of  thefe  means  arrefted  within 
the  firft  four  days'  of  the  next  term  after  the  trial,  it  is  then  to 
be  entered  on  the  roll,  or  record.  Judgments  are  the  fentence 
of  the  law,  pronounced  by  the  court  upon  the  matter  contained 
in  the  record ;  and  are  of  four  forts.  Firft,  where  the  facts  are 
confefied  by  the  parties,  and  the  law  determined  by  the  court ; 
as  in  cafe  of  judgment  upon  demurrer:  fecondly,  where  the 
law  is  admitted  by  the  parties,  and  the  facts  difputed ;  as  in  cafe 
of  judgment  on  a  verdiSl :  thirdly,  where  both  the  fact  and  the 
law  arifing  thereon  are  admitted  by  the  defendant :  which  is  the 
cafe  of  judgments  by  confejjion  or  default :  or,  laftly,  where  the 
plaintiff  is  convinced  that  either  fadl,  or  law,  or  both,  are  infuffi- 
cient  to  fupport  his  action,  and,  therefore  abandons  or  withdraws 
his  profecution  ;  which  is  the  cafe  in  judgments  upon  a  nonfuit 
or  retraxh. 

*  zVentr.  196.  *  4  Burr.  301,  302. 

*  Stra.  994.  a  Raym.  458.    Salk.  579. 
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TH  E  judgment,  though  pronounced  or  awarded  by  the  judges, 
is  not  their  determination  or  fentence,  but  the  determination  and 
fentence  of  the  law.  It  is  the  conclufion  that  naturally  and  re- 
gularly follows  from  the  premifes  of  law  and  fad:,  which  fland 
thus  :  againft  him,  who  hath  rode  over  my  corn,  I  may  recover 
damages  by  law ;  but  A  hath  rode  over  my  corn ;  therefore  I 
(hall  recover  damages  againft  A.  If  the  major  propofition  be  de- 
nied, this  is  a  demurrer  in  law  :  if  the  minor,  it  is  then  an 
iffue  of  fail :  but  if  both  be  confefTed  (or  determined)  to  be 
right,  the  conclufion  or  judgment  of  the  court  cannot  but  fol- 
low. Which  judgment  or  conclufion  depends  not  therefore  on 
the  arbitrary  caprice  of  the  judge,  but  on  the  fettled  and  in- 
variable principles  of  juftice.  The  judgment,  in  fhort,  is  the 
remedy  prefcribed  by  law  for  the  redrefs  of  injuries ;  and  the 
fuit  or  action  is  the  vehicle  or  means  of  adminiftring  it.  What 
that  remedy  may  be,  is  indeed  the  refult  of  deliberation  and 
ftudy  to  point  out,  and  therefore  the  ftile  of  the  judgment  is, 
not  that  it  is  decreed  or  refolved  by  the  court,  for  then  the 
judgment  might  appear  to  be  their  own  ;  but,  "  it  is  confidered," 
conjideratum  eji  per  curiam,  that  the  plaintiff  do  recover  his  da- 
mages, his  debt,  his  poffeflion,  and  the  like  :  which  implies 
that  the  judgment  is  none  of  their  own  ;  but  the  act  of  law, 
pronounced  and  declared  by  the  court,  after  due  deliberation  and 
enquiry. 

ALL  thefe  fpecies  of  judgments  are  either  interlocutory  or  fi- 
nal. Interlocutory  judgments  are  fuch  as  are  given  in  the  middle 
of  a  caufe,  upon  fome  plea,  proceeding,  or  default,  which  is 
only  intermediate,  and  does  not  finally  determine  or  complete  the 
fuit.  Of  this  nature  are  all  judgments  for  the  plaintiff  upon 
pleas  in  abatement  of  the  fuit  or  action  :  in  which  it  is  confidered 
by  the  court,  that  the  defendant  do  anfwer  over,  refpondeat  oujler; 
that  is,  put  in  a  more  fubflantial  plea  b.  It  is  eafy  to  obferve, 
that  the  judgment  here  given  is  not  final,  but  merely  interlocu- 
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tory  ;  for  there  are  afterwards  farther  proceedings  to  be  had,  when 
the  defendant  hath  put  in  a  better  anfwer. 

BUT  the  interlocutory  judgments,  mofl  ufually  fpoken  of,  are- 
thofe  incomplete  judgments,  whereby  the  right  of  the  plaintiff 
is  indeed  eftablifhed,  but  the  quantum  of  damages  fuftained  by 
him  is  not  afcertained  :  which  is  a  matter  that  cannot  be  done 
without  the  intervention  of  a  jury.  As  by  the  old  Gothic  con- 
ftitution  the  caufe  was  not  completely  finifhed,  till  the  nembda  or 
jurors  were  called  in  "  ad  executionem  decretorum  judicii,  ad  aejli- 
"  mationem  pretii,  damni,  lucri,  &cc.  This  can  only  happen  where 
the  plaintiff  recovers  j  for  when  judgment  is  given  for  the  de- 
fendant, it  is  always  complete  as  well  as  final.  And  this  happens, 
in  the  firft  place,  where  the  defendant  fuffers  judgment  to  go 
againft  him  by  default,  or  nihil  dicit ;  as  if  he  puts  in  no  plea, 
at  all  to  the  plaintiff's  declaration  :  by  confeffion  or  cognovit  acJi- 
onem,  v/here  he  acknowleges  the  plaintiff's  demand  to  be  juft  : 
or  by  non  fum  mformatus,  when  the  defendant's  attorney  declares 
he  has  no  inftrudlions  to  fay  any  thing  in  anfwer  to  the  plaintiff, 
or  in  defence  of  his  client ;  which  is  a  fpecies  of  judgment  by- 
default.  If  thefe,  oj  any  of  them,  happen  in  actions  where  the 
fpecitic  thing  fued  for  is  recovered,  as  in  actions  of  detinue  or. 
debt  for  a  fum  or  thing  certain,  the  judgment  is  abfolutely  com- 
plete. And  therefore  it  is  very  ufual,  in  order  to  flrengthen  a 
bond-creditor's  fecurity,  for  the  debtor  to  execute  a  warrant  of 
attorney  to  any  one,  empowering  him  to  confefs  a  judgment  by 
either  of  the  ways  juft  now  mentioned  (by  nihil  dicit,  cognovit 
aSlionem,  or  non  fum  informatus]  in  an  action  of  debt  to  be 
brought  by  the  creditor  for  the  fpecific  fum  due  :  which  judg- 
ment, when  confeffed,  is  abfolutely  complete  and  binding.  But 
where  damages  are  to  be  recovered,  a  jury  mufl  be  called  in  to 
affefs  them ;  unlefs  the  defendant,  to  fave  charges,  will  confefs 
the  whole  damages  laid  in  the  declaration  :  otherwife  the  entry 
of  the  judgment  is,  "that. the  plaintiff  ought  to  recover  his  da- 
"mages,  (indefinitely)  but,  becaufe  the  court  know  not  what 
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"  damages  the  faid  plaintiff  hath  fuftained,  therefore  the  fheriff 
«'  is  commanded,  that  by  the  oaths  of  twelve  honeft  and  lawful 
"  men  he  enquire  into  the  faid  damages,  and  return  fuch  inquifi- 
"  tion  when  taken  into  court."  This  procefs  is  called  a  writ  of 
enquiry :  in  the  execution  of  which  the  iheriff  fits  as  judge,  and 
tries  by  a  jury,  fubjedl  to  nearly  the  fame  law  and  conditions  as 
the  trial  by  jury  at  niji  pritts,  what  damages  the  plaintiff  hath 
really  fuftained  ;  and  when  their  verdict  is  given,  which  muft  af- 
fefs  fome  damages  (but  to  what  amount  they  pleafe)  the  fheriff 
returns  the  inquifition  into  court,  which  is  entered  upon  the  roll 
in  manner  of  a  poftea ;  and  thereupon  it  is  confidered,  that  the 
plaintiff  do  recover  the  exact  fum  of  the  damages  fo  affeffed.  In 
like  manner,  when  a  demurrer  is  determined  for  the  plaintiff 
upon  an  action  wherein  damages  are  recovered,  the  judgment  is 
alfo  incomplete,  till  a  writ  of  enquiry  is  awarded  to  affefs  da- 
mages, and  returned ;  after  which  the  judgment  is  completely 
entered. 

Fi  NAL  judgments  are  fuch  as  at  once  put  an  end  to  the  ac- 
tion, by  declaring  that  the  plaintiff  has  either  entitled  himfelf, 
or  has  not,  to  recover  the  remedy  he  fues  for.  In  which  cafe  if 
the  judgment  be  for  the  plaintiff,  it  is  alfo  confidered  that  the 
defendant  be  either  amerced,  for  his  wilful  delay  of  juftice  in 
not  immediately  obeying  the  king's  writ  by  rendering  the  plaintiff 
his  dued;  or  be  taken  up,  capiatur,  to  pay  a  fine  to  the  king, 
in  cafe  of  any  forcible  injurye.  Though  now  by  ftatute  56^6  W. 
&  M.  c.  12.  no  writ  of  capias  fliall  iffue  for  this  fine,  but  the 
plaintiff  fhall  pay  6s  %  d,  and  be  allowed  it  againft  the  defendant 
among  his  other  cofls.  And  therefore  in  judgments  in  the  court 
of  common  pleas  they  enter  that  the  fine  is  remitted,  and  in  the 
court  of  king's  bench  they  now  take  no  notice  of  any  fine  or  ca- 
pias at  all f.  But  if  judgment  be  for  the  defendant,  then  it  is  con- 
fidered, that  the  plaintiff  and  his  pledges  of  profecuting  be 
(nominally)  amerced  for  his  falfe  fuit,  and  that  the  defendant 

*  5  Rep.  49.  f  Salk.  54.    Carth.  390. 
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may  go  without  a  day,  eat  fine  die,  that  is,  without  any  farther 
continuance  or  adjournment ;  the  king's  writ,  commanding  his 
attendance,  being  now  fully  fatisfied,  and  his  innocence  publicly 
cleared  6. 

THUS  much  for  judgments  j  to  which  cofts  are  a  neceffary 
appendage  ;  it  being  now  as  well  the  maxim  of  ours  as  of  the 
civil  law,  that  "  viElus  vittori  in  expenjis  condemnandus  eft  h." 
Though  the  common  law  did  not  profefTedly  allow  any,  the 
amercement  of  the  vanquished  party  being  his  only  punifhment. 
The  firft  ftatute  which  gave  cofts,  eo  nomine,  to  the  demandant 
in  a  real  action  was  the  ftatute  of  Gloucefter,  6  Edw.  I.  c.  i. 
as  did  the  ftatute  of  Marlbridge  52  Hen.  III.  c.  6.  to  the  defend- 
ant in  one  particular  cafe,  relative  to  wardmip  in  chivalry  :  though 
in  reality  cofts  were  always  confidered  and  included  in  the  quan- 
tum of  damages,  in  fuch  actions  where  damages  are  given ;  and, 
even  now,  cofts  for  the  plaintiff  are  always  entered  on  the  roll  as 
increafe  of  damages  by  the  court '.  But,  becaufe  thofe  damages 
were  frequently  inadequate  to  the  plaintiff's  expenfes,  the  fta- 
tute of  Gloucefter  orders  cofts  to  be  alfo  added  ;  and  farther  di- 
rects, that  the  fame  rule  ihall  hold  place  in  all  cafes  where  the 
party  is  to  recover  damages.  And  therefore  in  fuch  actions  where 
no  damlges  were  then  recoverable  (as  in  quare  impedit,  in  which 
damages  were  not  given  till  the  ftatute  of  Weftm.  2.  13  Edw.  I.) 
no  cofts  are  now  allowed  k;  unlete  they  have  been  expreffly  given 
by  fome  fubfequent  ftatute.  The  ftatute  3  Hen. VII.  c.  10.  was 
the  firft  which  allowed  any  cofts  on  a  writ  of  error.  But  no 
cofts  were  allowed  the  defendant  in  any  fhape,  till  the  ftatutes 
23  Hen.  VIII.  c.  15.  4  Jac.  I.  c.  3.  8  &  9  W.  III.  c.  1 1.  and 
4&  5  Ann.  c.  16.  which  very  equitably  gave  the  defendant,  if 
he  prevailed,  the  fame  cofts  as  the  plaintiff  would  have  had,  in 
cafe  he  had  recovered.  Thefe  cofts  on  both  fides  are  taxed  and 
moderated  by  the  prothonotary,  or  other  proper  officer  of  the 
court. 

*  Append.  N°.  III.  §.  6t  j  Append.  N°.  II.  §.  4. 
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THE  king  (and  any  perfon  filing  to  his  ufe1)  mall  neither 
pay,  nor  receive  cofts  :    for   befides  that  he  is  not  included  un- 
der the  general  words  of  thefe  ftatutes,  as  it  is  his  prerogative 
not   to  pay  them  to  a  fubjecl:,  fo  it  is  beneath  his  dignity  to  re- 
ceive them.    And  it  feems  realbnable  to  fuppofe,  that  the  queen- 
confort  participates  of  the  fame  privilege ;  for,  in  actions  brought 
by  her,  flie  was  not  at  the  common  law  obliged  to  find  pledges  of 
profecution,  nor  could  be  amerced  in  cafe  there  was  judgment 
againft  her m.     In  two  other  cafes  an  exemption  alfo  lies  from 
paying  cofts.     Executors  and  adminiftrators,  when  fuing  in  the 
right  of  the  deceafed,  fliall  pay  none".     And  paupers,  that  is 
iuch  as  will  fwear  themfelves  not  worth  five  pounds,  are,  by 
ftatute  1 1  Hen.  VII.  c.  12.  to  have  original  writs  and  fubpoenas 
gratis,  and  counfel  and  attorney  affigned  them  without  fee ;  and 
are  excufed  from  paying  cofts,  when  plaintiffs,   by  the  ftatute 
23  Hen. VIII.  c.  15.   but  mall  fuffer  other  punifhment  at  the  dif- 
cretion  of  the  judges.     And  it  was  formerly  ufual  to  give  fuch 
paupers,  if  nonfuited,  their  election  either  to  be  whipped  or  pay 
the  cofts0:  though  that  practice  is  now  difufedp.    It  feems  how- 
ever agreed,  that  a  pauper  may  recover  cofts,  though  he  pays 
none ;    for  the  counfel  and  clerks  are  bound  to  give  their  labour 
to  him,   but   not  to  his  antagonists  q.     To  prevent  alfo  trifling 
and  malicious  actions,  for  words,  for  affault  and  battery,  and  for 
trefpafs,  it  is  enacted  by  ftatutes  43  Eliz.  c.  6.    21  Jac.  I.  c.  16. 
and  22  &c  23  Car.  II.  c.  9.  §.  136.  that,  where  the  jury  who  try 
any  of  thefe  actions  fliall  give  lefs  damages  than  40 s.  the  plaintiff 
mall  be  allowed  no  more  cofts  than  damages,   unlefs  the  judge 
before  whom  the  caufe  is  tried  fliall  certify  under  his  hand  on 
the  back  of  the  record,  that  an  aciual  battery  (and  not  an  affault 
only)  was  proved,  or  that  in  trefpais  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion.     Alfo  by  ftatute  4^5  W.  &  M. 
c.  23.  and  8  &  9  W.  III.  c.  1 1.  if  the  trefpafs  were  committed 
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in  hunting  or  fporting  by  an  inferior  tradefman,  or  if  it  appear 
to  be  wilfully  and  malicioufly  committed,  the  plaintiff  mall  have 
full  coftsr,  though  his  damages  as  aflefled  by  the  jury  amount 
to  lefs  than  40  s. 

AFTER  judgment  is  entered,  execution  will  immediately  fol- 
low, unlefs  the  party  condemned  thinks  himfelf  unjuflly  ag- 
grieved by  any  of  thefe  proceedings;  and  then  he  has  his  remedy 
to  reverfe  them  by  feveral  writs  in  the  nature  of  appeals,  which 
we  (hall  confider  in  the  fucceeding  chapter. 

r  See  pag.  214,  215. 
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CHAPTER    THE    TWENTY     FIFTH. 

OF    PROCEEDINGS,     IN     THE    NATURE 

OF    APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeals  from  the  pro- 
ceedings of  the  king's  courts  of  law,  are  of  various  kinds; 
according  to  the  fubject  matter  in  which  they  are  concerned. 
They  are  principally  three. 

I.  A  WRIT  of  attaint :  which  lieth  to  enquire  whether  a 
jury  of  twelve  men  gave  a  falle  verdict" ;  that  fo  the  judgment 
following  thereupon  may  be  reverfed  :  and  this  muft  be  brought 
in  the  life-time  of  him  for  whom  the  verdict  was  given,  and  of 
two  at  leaft  of  the  jurors  who  gave  it.  This  lay,  at  the  common 
law,  only  upon  verdicts  in  actions  for  fuch perfonal  injuries  as  did 
not  amount  to  trefpafs.  For  in  real  wrongs  the  party  injured  had 
redrefs  by  writ  of  right ;  but,  after  verdict  againft  him  in  per- 
fonal fuits,  he  had  no  other  remedy  :  and  it  did  not  lie  in  ac- 
tions of  trefpafs,  for  a  very  extraordinary  reafon  ;  becaufe,  if  the 
verdict  was  let  afide,  the  king  would  lofe  his  fine  b.  But  by  fta- 
tute  Weftm.  i.  3  Edw.  I.  c.  38.  it  was  given  in  all  pleas  of 
land,  franchife,  or  freehold  :  and,  by  feveral  fubfequent  ftatute*, 

*  Finch.  L.  484.  b  Bro.  Air.  t.  ctttint,  42. 
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in  the  reigns  of  Edward  III c  and  his  grandfon d,  it  was  allowed 
in  almoft  every  action,  except  in  a  writ  of  right ;  for  there  no 
attaint  lay,  either  by  common  law  or  ftatute,  becaufe  it  was  de- 
termined by  the  grand  aflife,  confiding  of  Jixteen  jurors6. 

THE  jury  who   are  to  try   this  falfe  verdict  mufl  be  twenty 
four,  and  are  called  the  grand  jury ;  for  the  law  wills  not  that 
the  oath   of  one  jury  of  twelve  men  fhould  be  attainted  or  fet 
afide   by    an   equal   number,  nor  by  lefs  indeed  than  double  the 
former.     And  he   that   brings  the  attaint  can  give  no  other  evi- 
dence  to  the  grand  jury,  than  what  was  originally  given  to  the 
petit.     For   as    their   verdict  is  now  trying,   and  the  queflion  is 
whether  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the   law  judged  it   the   highefl  abfurdity  to  produce  any 
fubfequent  proof  upon  fuch  trial,  and  to  condemn  the  prior  ju- 
rifdiction  for   not   believing   evidence   which   they  never  knew. 
But  thofe  againft  whom  it  is  brought  are  allowed,  in  affirmance 
of  the  firft   verdict,   to  produce  new  matter f:    becaufe  the  petit 
jury  may  have  formed  their  verdict  upon  evidence  of  their  own 
knowlege,  which  never  appeared   in  court ;    and  becaufe  very 
terrible  was  the  judgment  which  the  common  law  inflicted  upon 
them,  if  the  grand  jury   found  their  verdict  a  falfe  one.     The 
judgment  was,    i.  That  they  fhould  lofe  their  liber  am  legem,  and 
become  for  ever  infamous.     2.  That  they  mould  forfeit  all  their 
goods   and  chattels.     3.  That  their  lands  and  tenements  mould 
be   feifed  into  the  king's  hands.    4.  That  their  wives  and  child- 
ren mould  be  thrown  out  of  doors.     5.  That  their  houfes  mould 
be  rafed  and  thrown  down.    6.  That  their  trees  fhould  be  rooted 
up.     7.  That  their  meadows  fhould  be  ploughed.     8.  That  their 
bodies  fhould  be  caft  into  gaol.      9.  That  the  party  fhould  be 
reftored  to  all  that  he  loft  by  reafon  of  the  unjuft  verdict.     But 
as  the  feverity  of  this  punifhment  had  it's  ufual  effect,  in  pre- 
venting the  law  from  being  executed,  therefore  by  the  ftatute 

c  Stat.  I  Edw.  III.  c.6.    5  Edw.  III.  0.7.          e  Bro.  Abr.  t.  alteint.  42, 
28Edw.  III.  c.8.    34Edw.  III.  c.  7.  f  Finch.  L.  486. 

'  Stat.  9Ric.  II.  c.  3. 

C  c  c  2  ii  Hen.VII. 
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ii  Hen.  VII.  c.  24.  revived  by  23  Hen.  VIII.  c.  3.  a  more  mo- 
derate punimment  was  inflicted  upon  attainted  jurors  ;  viz.  per- 
petual infamy,  and,  if  the  caufe  of  action  were  above  40  /. 
value,  a  forfeiture  of  20 /.  apiece  by  the  jurors;  or,  if  under 
40  /,  then  5  /.  apiece ;  to  be  divided  between  the  king  and  the 
party  injured.  So  that  a  man  may  now  bring  an  attaint  either 
upon  the  ftatute  or  at  common  law,  at  his  election s ;  and  in 
both  of  them  may  reverfe  the  former  judgment.  But  the  prac- 
tice of  fetting  afide  verdicts  upon  motion,  and  granting  new 
trials,  has  fo  fuperfeded  the  ufe  of  both  forts  of  attaints,  that  I 
have  not  obferved  any  inftance  of  an  attaint  in  our  books,  later 
than  the  fixteenth  century  h.  By  the  old  Gothic  conftitution  in- 
deed no  certificate  of  a  judge  was  allowed,  in  matters  of  evi- 
dence, to  countervail  the  oath  of  the  jury  :  but  their  verdict, 
however  erroneous,  was  abfolutely  final  and  conclufive.  Tejtes 
"funt  de  judice  et  de  attis  ejus ;  judex  vero  de  ipjis  vicijjim  t  eft  art 
"  nan  pot  eft,  vere  an  falfo  jurent :  qualicunque  enim  eorum  affertiom 
"  ftandum  eft  et  judicandum."  Yet  they  had  a  proceeding  from 
whence  our  attaint  may  be  derived.  If,  upon  a  lawful  trial  be- 
fore a  fuperior  tribunal,  they  were  found  to  have  given  a  falfe 
verdict,  they  were  fined,  and  rendered  infamous  for  the  future. 
"  Si  tamen  evident i  argument o  faljiim  jurajj'e  confine  antur  (id  quod 
"Juperins  jn  dictum  cognofcere  debet )  mulSlantur  in  boms,  de  caetero 
"  perjuri  et  intejiabties  '." 

II.  AN  audit  a  querela  is  where  a  defendant,  againfl  whom 
judgment  is  recovered,  and  who  is  therefore  in  danger  of  exe- 
cution, or  perhaps  actually  in  execution,  may  be  relieved  upon 
good  matter  of  discharge,  which  has  happened  fince  the  judg- 
ment :  as  if  the  plaintiff  hath  given  him  a  general  releafe ;  or 
if  the  defendant  hath  paid  the  debt  to  the  plaintiff,  without  en- 
tring  fatisfaction  on  the  record.  In  thefe  and  the  like  cafes, 
wherein  the  defendant  hath  good  matter  to  plead,  but  hath  had 
no  opportunity  of  pleading  it,  (either  at  the  beginning  of  the 

*  3  Inft.  164.  '  Strernhook  de  jure  Goth.  1.  i.e.  4. 

11   1593.  M.  35  &  36Eliz.  Cro  Eliz.  309. 
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fuit,  or  puts  darrein  continuance,  which,  as  was  fhewn  in  a  for- 
mer chapter  k,  muft  always  be  before  judgment)  an  audit  a 
querela  lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved 
againft  the  oppreffion  of  the  plaintiff.  It  is  a  writ  directed  to 
the  court,  ftating  that  the  complaint  of  the  defendant  hath 
been  heard,  audit  a  querela  defendentis,  and  then  fetting  out  the 
matter  of  the  complaint,  it  at  length  enjoins  the  court  to  call 
the  parties  before  them,  and  having  heard  their  allegations  and 
proofs,  to  caufe  juftice  to  be  done  between  them  '.  It  alib  lies 
for  bail,  when  judgment  is  obtained  againft  them  by  Jc ire  fa- 
cias to  anfwer  the  debt  of  their  principal,  and  it  happens  after- 
wards that  the  original  judgment  againft  their  principal  is  rever- 
fed  :  for  here  the  bail,  after  judgment  had  againft  them,  have 
no  opportunity  to  plead  this  ipecial  matter,  and  therefore  they 
mall  have  redrefs  by  aiidita  querela  m  ;  which  is  a  writ  of  a  moft 
remedial  nature,  and  feems  to  have  been  invented,  left  in  any 
cafe  there  mould  be  an  oppremre  defect  of  juftice,  where  a  party 
has  a  good  defence,  but  by  the  ordinary  forms  of  law  had  no 
opportunity  to  make  it.  But  the  indulgence  now  fhewn  by  the 
courts  in  granting  a  fummary  relief  upon  motion,  in  cafes  of  fucli 
evident  oppremon  n,  has  almoft  rendered  ufelefs  the  writ  of  au- 
dita  querela,  and  driven  it  quite  out  of  practice. 

III.  BUT,  thirdly,  the  principal  method  of  redrefs  for  erro- 
neous judgments  in  the  king's  courts  of  record,  is  by  'writ  of  er- 
ror to  fome  fuperior  court,  of  appeal. 

A  WRIT  of  error0  lies  for  fome  fuppofed  miftake  in  the  pro- 
ceedings of  a  court  of  record ;  for,  to  amend  errors  in  a  bafe  court, 
not  of  record,  a  writ  of  falj'e  judgment  lies p.  The  writ  of  error 
only  lies  upon  matter  of  law  arifing  upon  the  face  of  the  pro- 
ceedings ;  fo  that  no  evidence  is  required  to  fubftantiate  or  fup- 
port  it :  and  there  is  no  method  of  reverfmg  an  error  in  the  de- 

k  See  pag.  317.  °  Lord  Raym.  439. 

1  Finch.  £.488.    F.N.B.J02.  •  Append.  N°.  III.  §.  6. 

m  i  Roll.  Abr.  308.  »  Finch.  L.  484. 
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termination  of  faffs,  but  by  an  attaint,  or  a  new  trial,  to  correct 
the  miftakes  of  the  former  verdict. 

FORMERLY  the  fuitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  flight  and  trivial  grounds,  as  mis-fpel- 
lings  and  other  miftakes  of  the  clerks,  all  which  might  be 
amended  at  the  common  law,  while  all  the  proceedings  were  in 
paper q ;  for  they  were  then  confidered  as  only  in  fan,  and  there- 
fore fubject  to  the  control  of  the  courts.  But,  when  once  the 
record  was  made  up,  it  was  formerly  held,  that  by  the  common 
law  no  amendment  could  be  permitted,  unlefs  within  the  very 
term  in  which  the  judicial  act  fo  recorded  was  done  :  for 
during  the  term  the  record  is  in  the  breaft  of  the  court  ;  but 
afterwards  it  admitted  of  no  alteration r.  But  now  the  courts 
are  become  more  liberal ;  and,  where  juftice  requires  it,  will 
allow  of  amendments  at  any  time  while  the  fuit  is  depending, 
notwithftanding  the  record  be  made  up,  and  the  term  be  pall. 
For  they  at  prefent  confider  the  proceedings  as  in  fan',  till  judg- 
ment is  given  -,  and  therefore  that,  till  then,  they  have  power 
to  permit  amendments  by  the  common  law.  Miftakes  are  alfo 
effectually  helped  by  the  ftatutes  of  amendment  and  jeofails :  fo 
called,  becaufe  when  a  pleader  perceives  any  flip  in  the  form  of 
his  proceedings,  and  acknowleges  fuch  error  (jeo  failej  he  is 
at  liberty  by  thofe  ftatutes  to  amend  it ;  which  amendment  is  fel- 
dom  actually  made,  but  the  benefit  of  the  acts  is  attained  by 
the  court's  overlooking  the  exception  s.  Thele  ftatutes  are  many 
in  number,  and  the  provifions  in  them  too  minute  and  particular 
to  be  here  taken  notice  of,  other  wife  than  by  referring  to  the 
ftatutes  themfelves  * ;  by  which  all  trifling  exceptions  are  fo 
thoroughly  guarded  againft,  that  writs  of  error  cannot  now  be 
maintained,  but  for  fome  material  miftake  affigned. 

i  4Burr.  1099.  32  Hen. VIII.  0.30.   iSEliz.  €.14.  aijac.l. 

'  Co.  Litt.  260.  c.  13.     16  &  17  Car.  II.    c.  8.    (  ftiled  in 

e.  Stra.  ion.  iVentr.ioo.  an  omnipotent  ail)  4  &  5  Anru 

1  Stat.  i4Edw.  III.  c.6.    g  Hen. V.  0.4.  c.  16.    9  Ann.  c.  20.    5  Geo.  I.  c.  13. 
4  Hen.  VI.  c.  •?.     *  Hen.  VI.  c.  12  &  15. 
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THIS  is  at  prefent  the  general  doctrine  of  amendments;  and 
it's  rife  and  hiftory  are  fomevvhat  curious.  In  the  early  ages  of  our 
jurifprudence,  when  all  pleadings  were  ore  temis,  if  a  flip  was 
perceived  and  objected  to  by  the  oppofite  party  or  the  court,  the 
pleader  inflantly  acknowleged  his  error  and  rectified  his  plea; 
which  gave  occafion  to  that  length  of  dialogue  reported  in  the 
antient  year-books.  So  liberal  were  then  the  fentiments  of  the 
crown  as  well  as  the  judges,  that  in  the  ftatute  of  Wales,  made 
at  Rothelan,  i2Edvv.  I.  the  pleadings  are  directed  to  be  carried 
on  in  that  principality,  fine  calumpnia  verborum,  non  obfer-vata  ilia 
dura  confuetudine,  "  qui  cadit  a  Jyllaba  cadit  a  tota  caufa."  The 
judgments  were  entered  up  immediately  by  the  clerks  and  officers 
of  the  court ;  and  if  any  mif-entry  was  made,  it  was  rectified 
by  the  minutes  or  the  remembrance  of  the  court  itfelf. 

WH  E  N  the  treatife'by  Britton  was  published,  in  the  name  and 
by  authority  of  the  king,  (probably  about  the  i^Edw.  I.  be- 
caufe  the  latl  ftatutes  therein  referred  to  are  thofe  of  Winchefter 
and  Weftminfter  the  fecond)  a  check  feems  intended  to  be  given 
to  the  unwarrantable  practices  of  fome  judges,  who  had  made 
falfe  entries  on  the  rolls  to  cover  their  own  mifbehaviour,  and 
had  taken  upon  them  by  amendments  and  rafures  to  falfify  their 
own  records.  The  king  therefore  declares u  that  "  although  we 
"  have  granted  to  our  juftices  to  make  record  of  pleas  pleaded 
"  before  them,  yet  we  will  not  that  their  own  record  (ball  be  a 
"  warranty  for  their  own  v/rong,  nor  that  they  may  rafe  their 
"  rolls,  nor  amend  them,  nor  record  them,  contrary  to  their 
"  original  enrollment."  The  whole  of  which,  taken  together, 
amounts  to  this,  that  a  record  furreptitioufly  or  erronecufly 
made  up,  to  ftifle  or  pervert  the  truth,  mould  not  be  a  fanction 
for  error ;  and  that  a  record,  originally  made  up  according  to  the 
truth  of  the  cafe,  mould  not  afterwards  by  any  private  rafure  or 
amendment  be  altered  to  any  linifter  purpofe. 

"  Britt.  fni'm.  2,  3. 

BUT 
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BUT  when  afterwards  king  Edward,  on  his  return  from  his 
French  dominions  in  the  feventeenth  year  of  his  reign,  after  up- 
wards of  three  years  abfence,  found  it  neceflary  (or  convenient)  to 
profecute  his  judges  for  their  corruption  and  other  mal-praclices, 
the  perverfion  of  judgments w  by  eraling  and  altering  records  was 
one  of  the  caufes  affigned  for  the  heavy  punifhments  inflicted 
upon  almoft  all  the  king's  juftices,  even  the  moft  able  and  up- 
right x.  The  feverity  of  which  proceedings  feems  fo  to  have 
alarmed  the  fucceeding  judges,  that,  through  a  fear  of  being  faid 
to  do  wrong,  they  hefitated  at  doing  that  which  was  right.  As 
it  was  fo  hazardous  to  alter  a  record,  even  from  compaffionate 
motives,  (as  happened  in  Hengham's  cafe,  which  in  ftrictnefs  was 


w  Judicia  perverterunt,  ef  in  aliis  errave- 
nmf.  (Matth.  Weftm.  /!.  D.  1289.) 

*  Among  the  other  judges,  fir  Ralph 
Hengham  chief  juftice  of  the  king's  bench 
is  faid  to  have  been  fined  7000  marks,  fir 
Adam  Stratton  chief  baron  of  the  exche- 
quer 34000  marks,  and  Thomas  Wayland 
chief  juPuce  of  the  common  pleas  to  have 
been  attainted  of  felony,  and  to  have  ab- 
jured the  realm,  with  a  forfeiture  of  all  his 
eftntes ;  the  whole  amount  of  the  forfeitures 
being  upwards  of  100000  marks,  or  70000 
pounds,  (3  Pryn.  Rec.  401,  402  )  An  in- 
credible fum  in  thofe  days,  before  paper 
credit  was  in  ufe,  and  when  the  annual  fa- 
lary  of  a  chief  juftice  was  only  fixty  marks. 
(Clauf-  6  Ed-jj.  I.  m.  6.  Dugd.  chran.  J'er. 
•2.6.)  The  charge  againft  fir  Ralph  Hen- 
gham  (  a  very  learned  judge,  to  whom  we 
are  obliged  for  two  excellent  treatifes  of 
praftice)  was  only,  according  to  a  tradition 
that  was  current  in  Richard  the  third's  time, 
(Yearbook.  M.  z  Ric.HI.  10.)  his  altering 
out  of  mere  compaflion  a  fine,  which  was 
fet  upon  a  very  poor  man,  from  13  s.  4^'.  to 
6^.  Sii7.  for  which  he  was  fined  800  ir.arks ; 
a  more  probable  fum  than  7000.  It  is  true, 


die  book  calls  the  judge  fopunifhed  lagham 
and  not  Hengham :  but  I  find  no  judge  of 
the  name  of  Ingbam  in  Dugdale's  Serin  ; 
and  fir  Edward  Coke  (4lnft.  255.)  and  fir 
Matthew  Hale  (i  P.  0.646.)  underftand  it 
to  have  been  the  chief  juftice.  And  cer- 
tainly his  offence  was  nothing  very  atrocious 
or  difgraceful :  for  though  removed  from 
the  king's  bench  at  this  time  (together  with 
the  reft  of  the  judges)  we  find  him  about 
twelve  years  afterwards  made  chief  juftice 
of  the  common  pleas,  (Pat,  zqEdiu.  I.  tn.j. 
Dugd.  cbren.  fe r.  3 2 .  )  in  which  office  he 
continued  till  his  death  in  •zEdia.  II.  (Clauf. 
1  Ediv.  II.  m.  19.  Pat.  2  Eat'.:  II.  f.i.mg. 
Dugd.  34.  Selden.  pref.  to  Hengham.  ) 
There  is  an  appendix  to  this  tradition,  re- 
membered by  juftice  Southcote  in  the  reign 
of  queen  Elizabeth  ;  (-^InK.jz.  4^/1.255.) 
that  with  this  fine  of  chief  jultice  Hengham 
a  clock-houfewas  built  at  Weflminfter,  and 
furnifhed  with  a  clock,  to  be  heard  into 
Weftminfter-hall.  Upon  which  flory  1  fhall 
only  remark,  that  the  firft  introduction  of 
clocks  was  not  till  an  hundred  years  after- 
wards, about  the  end  of  the  fourteenth 
century.  ( Encyclopedic,  tit.  borloge.) 

certainly 
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certainly  indefenfible)  they  refolved  not  to  touch  a  record  any 
more ;  but  held  that  even  palpable  errors,  when  enrolled  and  the 
term  at  an  end,  were  too  facred  to  be  rectified  or  called  in  quef- 
tion  :  and,  becaufe  Britton  had  forbidden  all  criminal  and  clan- 
deftine  alterations,  to  make  a  record  fpeak  a  falfity,  they  concei- 
ved that  they  might  not  judicially  and  publicly  amend  it,  to 
make  it  agreeable  to  truth.  In  Edward  the  third's  time  indeed, 
they  once  ventured  (upon  the  certificate  of  the  juftice  in  eyre) 
to  eftreat  a  larger  fine  than  had  been  recorded  by  the  clerk  of 
the  court  below  y :  but,  inftead  of  amending  the  clerk's  erro- 
neous record,  they  made  a  fecond  enrollment  of  what  the  juf- 
tice  had  declared  ore  tenus  ;  and  left  it  to  be  fettled  by  pofterity 
in  which  of  the  two  rolls  that  abfolute  verity  refides,  which  every 
record  is  faid  to  import  in  itfelf z.  And,  in  the  reign  of  Richard 
the  fecond,  there  are  inftances a  of  their  refuling  to  amend  the 
moil  palpable  errors  and  mif-entries,  unlefs  by  the  authority  of 
parliament. 

To  this  real  fullennefs,  but  afFedted  timidity,  of  the  judges 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip  (even 
of  afyllable  or  a  letter1")  was  now  held  to  be  fatal  to  the  pleader, 
and  overturned  his  client's  caufe c.  If  they  durfl  not,  or  would 
not,  fet  right  mere  formal  miftakes  at  any  time  upon  equitable 
terms  and  conditions,  they  at  leaft  mould  have  held,  that  trifling 
objections  were  at  all  times  inadmiflible ;  and  that  more  folid 
exceptions  in  point  of  form  came  too  late  when  the  merits  had 
been  tried.  They  might,  through  a  decent  degree  of  tendernefs, 
have  excufed  themfelves  from  amending  in  criminal,  and  efpe- 
cially  in  capital,  cafes.  They  needed  not  have  granted  an  amend- 
ment, where  it  would  work  an  injuftice  to  either  party  j  or  where 
he  could  not  be  put  in  as  good  a  condition,  as  if  his  adverfary 

i   I  Hal.  P.  C.  647.  c  In  thofe  days  it  was  ftriftly  true,  what 

z  I  Leon.  183.    Co.  Litt.  117.  See  pag.     Ruggle  ( in  his  ignoramus}  has  humoroufly 

331-  applied  to  more  modern   pleadings;    "  in 

*   i  Hal.  P.  C.  648.  "  no/Ira  lege  unum  comma  evertit  totum  flaci- 

b  Stat.  tyEdw.HI.  c.tf.  "turn." 
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had  made  no  miftake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  fubject  the  jury  to  an  attaint,  how  eafy  was  it 
to  make  waiving  the  attaint  the  condition  of  allowing  the  amend- 
ment !  And  yet  thefe  were  among  the  abfurd  reafons  alleged  for 
never  (offering  amendments  at  all d ! 

TH  E  precedents  then  fet  were  afterwards  moft  fcrupuloufly 
followed  e,  to  the  great  obftruclion  of  juftice,  and  ruin  of  the 
fuitors ;  who  have  formerly  fuffered  as  much  by  thefe  obftinate 
icruples  and  literal  ftrictnefs  of  the  courts,  as  they  could  have 
done  even  by  their  iniquity.  After  verdicts  and  judgments  upon 
the  merits,  they  v/ere  frequently  reverfed  for  flips  of  the  pen  or 
mif-fpellings  :  and  juftice  was  perpetually  intangled  in  a  net  of 
mere  technical  jargon.  The  legiflature  hath  therefore  been  forced 
to  interpofe,  by  no  lefs  than  twelve  ftatutes,  to  remedy  thefe 
opprobrious  niceties :  and  it's  endeavours  have  been  of  late  fo 
well  feconded  by  judges  of  a  more  liberal  caft,  that  this  unfeemly 
degree  of  ftridlnefs  is  almoft  intirely  eradicated ;  and  will  proba- 
bly in  a  few  years  be  no  more  remembered,  than  the  learning  of 
eflbins  and  defaults,  or  the  counterpleas  of  voucher,  are  at  pre- 
fent.  But,  to  return  to  our  writs  of  error. 

Ira  writ  of  error  be  brought  after  verdict,  he  that  brings  the 
writ,  or  that  is  plaintiff"  in  error,  muft  in  moft  cafes  find  fub- 
ftantial  pledges  of  profecution,  or  bail f :  to  prevent  delays  by 
frivolous  pretences  to  appeal ;  and  for  fecuring  payment  of  cofts 
and  damages,  which  are  now  payable  by  the  vanquimed  party 
in  all,  except  a  few  particular,  inftances,  by  virtue  of  the  feveral 
ftatutes  recited  in  the  margin  s. 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  king's  bench h,  and  not  into  the  common 

d  Styl.  207.  g  3  Hen.  VII.  c.  10.     13  Car.  II.  c.  2. 

*  8  Rep.  156,  We.  8&9\V.  III.  c.  11.    4  &  5  Ann.  c.  16. 

f  Stat.   3  Jac.  I.  c.  8.  13  Car.  II.  c.  z.        *  See  chap.  4. 
i6&  17  Car.  II.  c.  8. 
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pleas '.  Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England.  It  likewife  may  be  brought  from  the  com- 
mon pleas  at  Weftminfter  to  the  king's  bench  •,  and  then  from 
the  king's  bench  the  caufe  is  removeable  to  the  houfe  of  lords. 
From  proceedings  on  the  law  fide  of  the  exchequer  a  writ  of  er- 
ror lies  into  the  court  of  exchequer  chamber  before  the  lord 
chancellor,  lord  treafurer,  and  the  judges  of  the  court  of  king's 
bench  and  common  pleas  :  and  from  thence  it  lies  to  the  houfe 
of  peers.  From  proceedings  in  the  king's  bench,  in  debt,  de- 
tinue, covenant,  account,  cafe,  ejectment,  or  trefpafs,  originally 
begun  therein  (except  where  the  king  is  party)  it  lies  to  the  ex- 
chequer chamber,  before  the  juftices  of  the  common  pleas,  and 
barons  of  the  exchequer ;  and  from  thence  alfo  to  the  houfe  of 
lords  h  :  but  where  the  proceedings  in  the  king's  bench  are  com- 
menced by  original  writ,  fued  out  of  chancery,  (which  muft  be 
for  fome  forcible  injury,  in  which  the  king  is  fuppofed  to  be  a 
party,  in  order  to  punifli  the  trefpafs  committed  in  a  criminal 
manner)  this  takes  the  cafe  out  of  the  general  rule  laid  down 
by  the  ftatute  ;  fo  that  the  writ  of  error  then  lies,  without  any 
intermediate  ftage  of  appeal,  directly  to  the  houfe  of  lords,  the 
dernier  refort  for  the  ultimate  decifion  of  every  civil  action.  Each 
court  of  appeal,  in  their  refpective  flages,  may  upon  hearing  the 
matter  of  law  in  which  the  error  is  affigned,  reverfe  or  affirm 
the  judgment  of  the  inferior  courts;  but  none  of  them  are 
final,  fave  only  the  houfe  of  peers,  to  whofe  judicial  decifions 
all  other  tribunals  muft  therefore  fubmit  and  conform  their  own. 
And  thus  much  for  reverfal  or  affirmance  of  judgments  by  writs 
in  the  nature  of  appeals. 

*  Finch.  £.480.  Dyer.  250.  *  Stat.  27  Eliz.  c.  3. 
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CHAPTER     THE     TWENTY    SIXTH. 
OF      EXECUTION. 


IF  the  regular  judgment  of  the  court,  after  the  decifion  of  the 
fuit,  be  not  fufpended,  fuperfeded,  or  reverfed,  by  one  or 
other  of  the  methods  mentioned  in  the  two  preceding  chapters, 
the  next  and  laft  ftep  is  the  execution  of  that  judgment;  or, 
putting  the  fentence  of  the  law  in  force.  This  is  performed  in 
different  manners,  according  to  the  nature  of  the  action  upon 
which  it  is  founded,  and  of  the  judgment  which  is  had  or  re- 
covered. 

IF  the  plaintiff  recovers  in  an  action  real  or  mixed,  wherein 
the  feifin  or  poffefiion  of  land   is  awarded  to  him,  the  writ  of 
execution  fhall  be  an  habere  facias  fetfmam,  or  writ  of  feilin,  of 
A  freehold ;  or  an  babere  facias  pojjeffionem,  or  writ  of  poffeffion  % 
of  a  chattel  intereft  b.     Thefe  are  writs  directed  to  the  meriff  of 
the  county,  commanding  him    to  give   actual  poffeflion  to  the 
plaintiff  of  the  land  fo   recovered  :  in  the  execution  of  which, 
the   meriff  may  take   with  him  the  poffe  comitatus,  or  power  of 
the  county;   and  may  juftify  breaking  open  doors,  if  the  poffef- 
fion   be   not   quietly  delivered.     But,  if  it  be  peaceably  yielded 
up,  the  delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door,  in 
the  name  of  feifin,   is  fufficient  execution  of  the  writ.     Upon  a 
prefentation   to  a   benefice  recovered  in  a  quart  impcdit,  or  affife 

1  Append.  Nu.  II.  §.  4.  b  Finch.  L,  470. 
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of  darreln  prefenttnent,  the  execution  is  by  a  writ  de  clerico  ad- 
mit tendo;  directed,  not  to  the  fheriff,  but  to  the  bifhop  or  his  me- 
tropolitan, requiring  them  to  admit  and  inftitute  the  clerk  of  the 
plaintiff. 

IN  other  actions  where  the  judgment  is,  that  fomething  in 
fpecial  be  done  or  rendered  by  the  defendant,  then,  in  order  to 
compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a  fpecial 
writ  of  execution  iffues  to  the  fheriff  according  to  the  nature  of 
the  cafe.  As  upon  an  affife  or  quod  permittat  projlernere  for  a 
nufance,  where  one  part  of  the  judgment  is  quod  amoveatur,  a 
writ  goes  to  the  fheriff  to  abate  it  at  the  charge  of  the  party, 
which  likevvife  iflues  even  in  cafe  of  an  indictment c.  Upon  a 
replevin  the  writ  of  execution  is  that  de  retorno  habendo d ;  and, 
if  the  diftrefs  be  eloigned,  the  defendant  fliall  have  a  capias  in 
"joithernam  %  but  on  the  plaintiff's  tendering  the  damages  and 
fubmitting  to  a  fine  the  procefs  in  ivithernam  fhall  be  flayed  f. 
In  detinue,  after  judgment,  the  plaintiff  mall  have  a  diftringas,, 
to  compel  the  defendant  to  deliver  the  goods,  by  repeated  dif- 
treffes  of  his  chattels  s ;  or  elfe  a  fare  facias  again/I  any  third 
perfon  in  whofe  hands  they  may  happen  to  be,  to  mew  caufe 
why  they  mould  not  be  delivered  :  and,  if  the  defendant  (till 
continues  obftinate,  the  fheriff  fhall  fummon  an  inqueft  to  af- 
ccrtain  the  plaintiff's  damages,  which  mall  be  levied  (like  other 
damages)  by  feifure  of  the  perfon  or  goods  of  the  defendant. 
So  that,  after  all,  in  replevin  and  detinue,  (the  only  actions  for 
recovering  fpecific  pofleffion  of  perfonal  chattels)  if  the  wrong- 
doer be  very  perverfe,  he  cannot  be  compelled  to  a  reftitution  of 
the  identical  thing  taken  or  detained;  but  he  ftill  has  his  election, 
to  deliver  the  goods,  or  their  value h:  an  imperfection  in  the  law, 
that  refults  from  the  nature  of  perfonal  property,  which  is  eafily 
concealed  or  conveyed  out  of  the  reach  of  juftice,  and  not,  like 
land  and  other  real  property,  always  amefnable  to  the  magistrate. 

c  Comb,  i o.  f  2  Leon.  174. 

*  See  pag.  150.  f-    i  Roll.  Abr.  737.     Raftal.  Entr.  215. 

*  See  pag.  148-  "  Keihv.  64. 
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EXECUTIONS  in  actions  where  money  only  is  recovered,  as- 
a  debt  or  damages,  (and  not  any  fpecific  chattel)  are  of  five 
forts  :  either  againfl  the  body  of  the  defendant  ;  or  againft  his 
goods  and  chattels  ;  or  againft  his  goods  and  the  profits  of  his 
lands ;  or  againft  his  goods  and  the  poffeffion  of  his  lands ;  or 
againft  all  three,  his  body,  lands,  and  goods. 

i .  T  H  E  firft  of  thefe  fpecies  of  execution,  is  by  writ  of  ca- 
pias ad  fatisfaciendum ' ;  which  diftinguifhes  it  from  the  former 
capias,  ad  refpondendum,  which  lies  to  compel  an  appearance  at 
the  beginning  of  a  fuit.  And,  properly  fpeaking,  this  cannot 
be  fued  out  againft  any  but  fuch  as  were  liable  to  be  taken  upon 
the  former  capias*-.  The  intent  of  it  is,  to  imprifon  the  body 
of  the  debtor  till  fatisfaction  be  made  for  the  debt,  cofts,  and 
damages :  it  therefore  doth  not  lie  againft  any  privileged  per- 
fons,  peers  or  members  of  parliament,  nor  againft  executors  or 
adminiftrators,  nor  againft  fuch  other  perfons  as  could  not  be 
originally  held  to  bail.  And  fir  Edward  Coke  alfo  gives  us  a 
fmgular  inftance1,  where  a  defendant  in  14  Edw.  III.  was  dis- 
charged from  a  capias  becaufe  he  was  of  fo  advanced  an  age, 
quod  poenam  Imprljbnamenti  Jubire  non  poteft.  If  an  action  be 
brought  againft  an  hulband  and  wife  for  the  debt  of  the  wife, 
when  fole,  and  the  plaintiff"  recovers  judgment,  the  capias  mall 
iffue  to  take  both  the  hufband  and  wife  in  execution  m :  but,  if 
the  action  was  originally  brought  againft  herfelf,  when  fole,  and 
pending  the  fuit  flue  marries,  the  capias  fliall  be  awarded  againft 
her  only,  and  not  againft  her  hufband  n.  Yet,  if  judgment  be 
recovered  againft  an  hufband  and  wife  for  the  contract,  nay  even 
for  the  perfbnal  mifbehaviour0,  of  the  wife  during  her  coverture, 
the  capias  fliall  iffue  againft  the  hufband  only  :  which  is  one  of 
the  greateft  privileges  of  Englifh  wives. 

'  Append.  N°.  III.  §.7.  m  Moor.  704. 

k  3  Rep.  12.  n  Cro.  Jac.  323. 

1  i  Inft.  289.  °  Cro.  Car.  513. 
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THE  writ  of  capias  ad  fatisfaclendum  is  an  execution  of  the 
highefl  nature,  in  as  much  as  it  deprives  a  man  of  his  liberty, 
till  he  makes  the  fatisfaction  awarded  ;  and  therefore,  when  a 
man  is  once  taken  in  execution  upon  this  writ,  no  other  procefs 
can  be  fued  out  againft  his  lands  or  goods.      Only,  by  ftatute 
2 1  Jac.  I.  c.  24.  if  the  defendant  dies,   while  charged  in  execu- 
tion upon  this  writ,  the  plaintiff  may,  after  his  death,  fue  out 
new  executions  againft  his  lands,  goods,  or  chattels.    The  writ 
is  directed  to  the  fheriff,  commanding  him  to  take  the  body  of 
the  defendant  and  have  him  at  Weftminfter,  on  a  day  therein 
named,  to  make  the  plaintiff  fatisfaction  for  his  demand.    And 
if  he  does  not  then  make  fatisfadtion,  he  muft  remain  in  cuftody 
till  he  does.     This  writ  may  be  fued  out,  as  may  all  other  exe- 
cutory procefs,  for  cofts,  againft  a  plaintiff  as  well  as  a  defendant, 
when  judgment  is  had  againft  him. 

WH  E  N  a  defendant  is  once  in  cuftody  upon  this  procefs,  he 
is  to  be  kept  in  arEla  et  fafoa  cujlodia :    and,  if  he  be  afterwards 
feen  at  large,  it  is  an  efcape ;    and  the  plaintiff  may  have  an  ac- 
tion thereupon  againft  the  fheriff  for  his  whole  debt.  For  though, 
upon  arrefts  and  what  is  called  mefne  procefs,  being  fuch  as  inter- 
venes between  the  commencement  and  end  of  a  iuitp,  the  {he- 
riff,  till  the  ftatute  8  &  9  W.  III.  c.  27.  might  have  indulged  the 
defendant  as  he  pleafed,  fo  as  he  produced  him  in  court  to  an- 
fwer  the  plaintiff  at  the  return  of  the  writ :  yet,  upon  a  taking 
in  execution,  he  could  never  give  any  indulgence  ;   for,  in  that 
cafe,  confinement  is  the  whole  of  the  debtor's  punimment,  and 
of  the  fatisfaction  made  to  the  creditor.     Efcapes  are  either  vo- 
luntary, or  negligent.    Voluntary  are  fuch  as  are  by  the  exprefs 
confent  of  the  keeper,  after  which  he  never  can  retake  his  prifoner 
again  q,   (though  the  plaintiff  may  retake  him  at  any  time')   but 
the  {heriff   muft  anfwer   for  the  debt.     Negligent  efcapes  are 
where  the   prifoner  efcapes  without   his  keeper's  knowlege  or 
confent ;  and  then  upon  frefti  purfuit  the  defendant  may  be  re- 

P  See  pag.  279.  '  Stat.  8  &  9  W.  HI.  c.  27. 

13  Rep.  52.    i  Sid.  330.  taken, 
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taken,  and  the  fheriff  fliall  be  excufed,  if  he  has  him  again  be- 
fore any  action  brought  againft  himfelf  for  the  efcape5.  A  refcue 
of  a  prifoner  in  execution,  either  going  to  gaol  or  in  gaol,  or  a 
breach  of  'prifon,  will  not  excufe  the  fheriff  from  being  guilty 
of  and  anfvvering  for  the  efcape  j  for  he  ought  to  have  furficient 
force  to  keep  him,  feeing  he  may  command  the  power  of  the 
county  '.  But  by  ftatute  32  Geo.  II.  c.  28.  if  a  defendant,  charged 
in  execution  for  any  debt  lefs  than  ioo/,  will  furrender  all  his 
effects  to  his  creditors,  (except  his  apparel,  bedding,  and  tools 
of  his  trade,  not  amounting  in  the  whole  to  the  value  of  10  /.) 
and  will  make  oath  of  his  punctual  compliance  with  the  ftatute, 
the  prifoner  may  be  difcharged,  unlefs  the  creditor  infifts  on  de- 
taining him ;  in  which  cafe  he  fliall  allow  him  2  s.  4  d.  per 
week,  to  be  paid  on  the  firft  day  of  every  week,  and  on  failure 
of  regular  payment  the  prifoner  fliall  be  difcharged.  Yet  the 
creditor  may  at  any  future  time  have  execution  againft  the  lands 
and  goods  of  the  defendant,  though  never  more  againft  his  per- 
fon.  And,  on  the  other  hand,  the  creditors  may,  as  in  cafe  ot 
bankruptcy,  compel  (under  pain  of  tranfportation  for  feven  years) 
fuch  debtor  charged  in  execution  for  any  debt  under  ioo/,  to 
make  a  difcovery  and  furrender  of  all  his  effects  for  their  benefit  j 
whereupon  he  is  alfo  entitled  to  the  like  difcharge  of  his  perfon. 

Ira  capias  ad  fatisfadendum  is  fued  out,  and  a  non  eft  inventus 
is  returned  thereon,  the  plaintiff  may  fue  out  a  procefs  againft 
the  bail,  if  any  were  given  :  who,  we  may  remember,  ftipu- 
lated  in  this  triple  alternative  j  that  the  defendant  mould,  if 
condemned  in  the  fuit,  fatisfy  the  plaintiff  his  debt  and  cofis  j 
or,  that  he  fliould  furrender  himielf  a  prifoner ;  or,  that  they 
would  pay  it  for  him  :  as  therefore  the  two  former  branches  of 
the  alternative  are  neither  of  them  complied  with,  the  latter  muft 
immediately  take  place".  In  order  to  which  a  writ  of  fare  fa- 
cias may  be  fued  out  againft  the  bail,  commanding  them  to  fliew 
caufe  why  the  plaintiff  fliould  not  have  execution  againft  them 

•  F.  N.  B.  130.  "  Lutw.  1269—1273. 

1  Cro.  Jac.  419. 
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for  his  debt  and  damages  :  and  on  fuch  writ,  if  they  {hew  no 
fufficient  caufe,  or  the  defendant  does  not  furrender  himielf  on 
the  day  of  the  return,  or  of  fhewing  caufe  (for  afterwards  is  not 
fufficient)  the  plaintiff  may  have  judgment  againft  the  bail,  and 
take  out  a  writ  of  capias  ad  fatisfaciendum,  or  other  procefs  of 
execution  againft  them. 

2.  THE  next  fpecies  of  execution   is   againft  the  goods  and 
chattels  of  the  defendant ;  and  is  called  a  writ  of  fieri  facias  ", 
from  the  words  in  it  where  the  meriff  is  commanded,  quod  fieri 
faciat  de  bonis,  that  he  caufe  to  be  made  of  the  goods  and  chat- 
tels of  the   defendant  the  fum  or  debt  recovered.    This  lies  as 
well  againft  privileged  perfons,    peers,  GJV,  as   other  common 
perfons  ;  and   againft  executors  or  adminiftrators  with  regard  to 
the  goods  of  the  deceafed.    The  flieriff  may  not  break  open  any 
outer  doors x,  to  execute  either  this,  or  the  former,  writ :  but 
muft  enter  peaceably ;  and  may  then  break  open  any  inner  door, 
belonging  to   the   defendant,  in  order  to  take  the  goods y.     And 
he  may  fell  the  goods  and  chattels  (even  an  eftate  for  years,  which 
is  a  chattel  real2)  of  the  defendant,  till  he  has  raifed  enough  to 
fatisfy  the  judgment  and  cofts  :  firft  paying  the  landlord  of  the 
premifes,  upon   which   the  goods  are  found,  the  arrears  of  rent 
then  due,   not  exceeding  one  year's  rent  in  the  whole a.    If  part 
only  of  the   debt  be  levied  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  fatisfaciendum  for  the  refidue  b. 

3.  A  THIRD  fpecies  of  execution  is  by  writ  of  lev ari  facias ; 
which  affedts  a  man's  goods  and  the  profits  of  his  lands,  by  com- 
manding the  meriff  to  levy  the  plaintiff's  debt  on  the  lands  and 
goods  of  the   defendant ;  whereby  the  fheriff  may  feife  all  his 
goods,  and  receive   the  rents  and  profits  of  his  lands,  till  fatis- 
fadlion  be  made  to  the  plaintiff'.   Little  ufe  is  now  made  of  this 

w  Append.  N°.  III.  §.  7.  a  Stat.  8  Ann.  c.  14. 

1  5  Rep.  92.  b  i  Roll.  Abr.  904.    Cro.  Eliz.  344. 

f  Palm.  54.  c  Finch.  L.  471. 

f  8  Rep.  171. 
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writ ;  the  remedy  by  elegit,  which  takes  poiTeffion  of  the  lands 
themfelves,  being  much  more  effectual.  But  of  this  fpecies  is  a 
writ  of  execution  proper  only  to  ecclefiaftics  ;  which  is  given 
when  the  fheriff,  upon  a  common  writ  of  execution  fued,  returns 
that  the  defendant  is  a  beneficed  clerk,  not  having  any  lay  fee. 
In  this  cafe  a  writ  goes  to  the  bimop  of  the  diocefe,  in  the 
nature  of  a  levari  or  Jieri  facias d,  to  levy  the  debt  and  damages 
de  bonis  ecclejiajiicis,  which  are  not  to  be  touched  by  lay  hands  : 
and  thereupon  the  bifliop  fends  out  a  fequeftration  of  the  profits 
of  the  clerk's  benefice,  directed  to  the  churchwardens,  to  col- 
lect the  fame  and  pay  them  to  the  plaintiff,  till  the  full  fum  be 
raifed  e. 

4.  THE  fourth  fpecies  of  execution  is  by  the  writ  of  elegit; 
which  is  a  judicial  writ  given  by  the  flatute  Weftm.  2.  13  Edw.  I. 
c.  1 8.  either  upon  a  judgment  for  a  debt,  or  damages;  or  upon 
the  forfeiture  of  a  recognizance  taken  in  the  king's  court.  By 
the  common  law  a  man  could  only  have  fatisfaction  of  goods, 
chattels,  and  the  prefent  profits  of  lands,  by  the  two  lail  men- 
tioned writs  of  Jieri  facias,  or  levari  facias ;  but  not  the  poffef- 
fion  of  the  lands  themfelves :  which  was  a  natural  confequence 
of  the  feodal  principles,  which  prohibited  the  alienation,  and 
of  courfe  the  incumbring  of  the  fief  with  the  debts  of  the 
owner.  And,  when  the  reftriction  of  alienation  began  to  wear 
away,  the  confequence  ftill  continued  j  and  no  creditor  could 
take  the  porTerTion  of  lands,  but  only  levy  the  growing  profits  : 
fo  that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was  oufled 
of  his  remedy.  The  flatute  therefore  granted  this  writ,  (called 
an  elegit,  becaufe  it  is  in  the  choice  or  election  of  the  plaintiff 
whether  he  will  fue  out  this  writ  or  one  of  the  former)  by  which 
the  defendant's  goods  and  chattels  are  not  fold,  but  only  ap- 
praifed ;  and  all  of  them  (except  oxen  and  beafts  of  the  plough) 
are  delivered  to  the  plaintiff",  at  fuch  reafonable  appraifement 
and  price,  in  part  of  fatisfaction  of  his  debt.  If  the  goods  are 

*  R"g:Jir.  orig.  309.  ju£c.  iz.     2  Inft.  4.         e  2  Burn.  eccl.  Jaw.  329. 
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not  fufficient,  then  the  moiety  or  one  half  of  his  freehold  lands, 
whether  held  in  his  own  name,  or  by  any  other  in  truft  for  himf, 
are  alfo  to  be  delivered  to  the  plaintiff;  to  hold,  till  out  of  the 
rents  and  profits  thereof  the  debt  be  levied,  or  till  the  defend- 
ant's intereft  be  expired  :  as,  till  the  death  of  the  defendant, 
if  he  be  tenant  for  life  or  in  tail.  During  this  period  the  plain- 
tiff is  called  tenant  by  elegit,  of  whom  we  fpoke  in  a  former 
part  of  thefe  commentaries 6.  We  there  obferved  that  till  this 
flatute,  by  the  antient  common  law,  lands  were  not  liable  to  be 
charged  with,  or  feifed  for,  debts  ;  becaufe  by  this  means  the 
connection  between  lord  and  tenant  might  be  deftroyed,  fraudu- 
lent alienations  might  be  made,  and  the  fervices  be  transferred 
to  be  performed  by  a  ftranger  ;  provided  the  tenant  incurred  a 
large  debt,  fufficient  to  cover  the  land.  And  therefore,  even  by 
this  flatute,  only  one  half  was,  and  now  is,  fubject  to  execution; 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord  to 
diftrein  upon  for  his  fervices.  And,"  upon  the  fame  feodal  prin- 
ciple, copyhold  lands  are  at  this  day  not  liable  to  be  taken  in 
execution  upon  a  judgment1'.  But,  in  cafe  of  a  debt  to  the 
king,  it  appears  by  magna  carta,  c.  8.  that  it  was  allowed  by  the 
common  law  for  him  to  take  poffeffion  of  the  lands  till  the  debt 
was  paid.  For  he,  being  the  grand  fuperior  and  ultimate  propri- 
etor of  all  landed  eftates,  might  feife  the  lands  into  his  own  hands, 
if  any  thing  was  owing  from  the  vafal ;  and  could  not  be  faid  to 
be  defrauded  of  his  fervices,  when  the  oufter  of  the  vafal  pro- 
ceeded from  his  own  command.  This  execution,  or  feiiing  of 
lands  by  elegit,  is  of  fo  high  a  nature,  that  after  it  the  body  of 
the  defendant  cannot  be  taken  :  but  if  execution  can  only  be  had 
of  the  goods,  becaufe  there  are  no  lands,  and  fuch  goods  are  not 
fufficient  to  pay  the  debt,  a  capias  ad  Jatisfaciendum  may  then  be 
had  after  the  elegit ;  for  fuch  elegit  is  in  this  cafe  no  more  in 
effect  than  a  fieri  facias  \  So  that  body  and  goods  may  be  taken 
in  execution,  or  land  and  goods ;  but  not  body  and  land  too, 
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upon  any  judgment  between  fubjedl  and  fubjec"l  in  the  courfe  of 
the  common  law.    But 

5.  UPON  fome  profecutions  given  by  ftatute ;  as  in  the  cafe 
of  recognizances  or  debts  acknowleged  on  ftatutes  merchant,  or 
ftatutes  ftaple;  (purfuant  to  the  ftatutes  ^Edw.  I.  de  merca* 
ribus,  and  27  Edw.  III.  c.  9.)  upon  forfeiture  of  thefe,  the  body 
lands,  and  goods,  may  all  be  taken  at  once  in  execution,  to  com- 
pel the  payment  of  the  debt.  The  procefs  hereon  is  ufually  called 
an  extent  or  extendi  facias,  becaufe  the  fheriff  is  to  caufe  the 
lands,  &c,  to  be  appraifed  to  their  full  extended  value,  before 
he  delivers  them  to  the  plaintiff,  that  it  may  be  certainly  known 
how  foon  the  debt  will  be  fatisfiedk.  And  by  flatute  33  Hen. VIII. 
c.  39.  all  obligations  made  to  the  king  fhall  have  the  fame  force, 
and  of  confequence  the  fame  remedy  to  recover  them,  as  a  fta- 
tute  ftaple :  though  indeed,  before  this  ftatute,  the  king  was  intitled 
to  fue  out  execution  againft  the  body,  lands,  and  goods  of  his 
accountant  or  debtor '.  And  his  debt  fhall,  in  fuing  out  execu- 
tion, be  preferred  to  that  of  every  other  creditor,  who  hath  not 
obtained  judgment  before  the  king  commenced  his  fuitm.  The 
king's  judgment  alfo  affects  all  lands,  which  the  king's  debtor 
hath  at  or  after  the  time  of  contracting  his  debt,  or  which  any 
of  his  officers  mentioned  in  the  ftatute  13  Eliz.  c.  4.  hath  at  or 
after  the  time  of  his  entring  on  the  office  :  fo  that,  if  fuch  officer 
of  the  crown  alienes  for  a  valuable  confideration,  the  land  fhall 
be  liable  to  the  king's  debt,  even  in  the  hands  of  a  bonafde  pur- 
chafer  ;  though  the  money  for  which  he  is  accountable  was  re- 
ceived by  the  vendor  many  years  after  the  alienation  ".  Whereas 
judgments  between  fubjedl  and  fubject  related,  even  at  common 
law,  no  farther  back  than  the  firft  day  of  the  term  in  which  they 
were  recovered,  in  refpect  of  the  lands  of  the  debtor  j  and  did 
not  bind  his  goods  and  chattels,  but  from  the  date  of  the  writ 
of  execution.  And  now,  by  the  ftatute  of  frauds,  29  Car.  II. 
c.  3.  the  judgment  fhall  not  bind  the  land  in  the  hands  of  a 

*  F.  N.  B.  131,  m  Stat.  33  Hen. VIII.  c.  29. 

1  3  Rep.  ii,  »  io  Rep.  55,  56. 
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bona  fide  purchafer,  but  only  from  the  time  of  actually  figning 
the  fame ;  nor  the  goods  in  the  hands  of  a  ftranger,  or  a  pur- 
chafer  °,  but  only  from  the  actual  delivery  of  the  writ  to  the 
Iheriff. 

THESE  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments  :  and  when  the 
plaintiff's  demand  is  fatisfied,  either  by  the  voluntary  payment 
of  the  defendant,  or  by  this  compulibry  procefs,  or  otherwife, 
fatisfaction  ought  to  be  entered  on  the  record,  that  the  defend- 
ant may  not  be  liable  to  be  hereafter  harraffed  a  fecond  time  on 
the  fame  account.  But  all  thefe  writs  of  execution  mufl  be  fued 
out  within  a  year  and  a  day  after  the  judgment  is  entered  ;  other- 
wife  the  court  concludes  prima  facie  that  the  judgment  is  fatis- 
fied and  extinct  :  yet  however  it  will  grant  a  writ  of  fcire  facias 
in  purfuance  of  ftatute  Weftm.  2.  13  Edw.  I.  c.  45.  for  the  de- 
fendant to  mew  caufe  why  the  judgment  mould  not  be  revived, 
and  execution  had  againft  him  ;  to  which  the  defendant  may 
plead  fuch  matter  as  he  has  to  allege,  in  order  to  fhew  why  pro- 
cefs of  execution  mould  not  be  iffued  :  or  the  plaintiff  may  flill 
bring  an  action  of  debt,  founded  on  this  dormant  judgment, 
which  was  the  only  method  of  revival  allowed  by  the  common 
lawp. 

IN  this  manner  are  the  feveral  remedies  given  by  the  Englifli 
law  for  all  forts  of  injuries,  either  real  or  perfonal,  adminiftred 
by  the  feveral  courts  of  juftice,  and  their  refpective  officers.  In 
the  courfe  therefore  of  the  prefent  volume  we  have,  firft,  feen  and 
confidered  the  nature  of  remedies,  by  the  mere  act  of  the  parties, 
or  mere  operation  of  law,  without  any  fuit  in  courts.  We  have 
next  taken  a  view  of  remedies  by  fuit.  or  action  in  courts  :  and 
therein  have  contemplated,  firft,  the  nature  and  fpecies  of  courts, 
inftituted  for  the  redrefs  of  injuries  in  general ;  and  then  have 
{hewn  in  what  particular  courts  application  muft  be  made  for  the 
redrefs  of  particular  injuries,  or  the  doctrine  of  jurifdictions  and 

•  Skin.  257.  P  Co.  Lht.  290. 
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cognizance.  We  afterwards  proceeded  to  confider  the  nature  and 
diftribution  of  wrongs  and  injuries,  affecting  every  fpecies  of  per- 
fonal  and  real  rights,  with  the  refpective  remedies  by  fuit,  which 
the  law  of  the  land  has  afforded  for  every  porTible  injury.  And, 
laftly,  we  have  deduced  and  pointed  out  the  method  and  pro- 
grefs  of  obtaining  fuch  remedies  in  the  courts  of  juftice  :  pro- 
ceeding from  the  firft  general  complaint  or  original  writ;  through 
all  the  ftages  of  procefs,  to  compel  the  defendant's  appearance ; 
and  of  pleading,  or  formal  allegation  on  the  one  fide,  and  excufe 
or  denial  on  the  other ;  with  the  examination  of  the  validity  of 
fuch  complaint  or  excufe,  upon  demurrer,  or  the  truth  of  the  facts 
alleged  and  denied,  upon  iffue  joined,  and  it's  feveral  trials  ;  to 
the  judgment  or  fentence  of  the  law,  with  refpect  to  the  nature 
and  amount  of  the  redrefs  to  be  fpecifkally  given  :  till,  after 
confidering  the  fuipenfion  of  that  judgment  by  writs  in  the  na- 
ture of  appeals,  we  arrived  at  it's  final  execution ;  which  puts  the 
party  in  ipecific  polTeflion  of  his  right  by  the  intervention  of  mi- 
rsifterial  officers,  or  elfe  gives  him  an  ample  fatisfaction,  either  by 
equivalent  damages,  or  by  the  confinement  of  his  body,  who  is 
guilty  of  the  injury  complained  of. 

TH  i  s  care  and  circumfpection  in  the  law, —  in  providing  that 
no  man's  right  {hall  be  affected  by  any  legal  proceeding  without 
giving  him  previous  notice,  and  yet  that  the  debtor  fliall  not  by 
receiving  fuch  notice  take  occafion  to  efcape  from  juftice ;  in 
requiring  that  every  complaint  be  accurately  and  precifely  afcer- 
tained  in  writing,  and  be  as  pointedly  and  exactly  anfwered  ;  in 
clearly  ftating  the  queftion  either  of  law  or  of  fact ;  in  deliberately 
refolving  the  former  after  full  argumentative  difcuffion,  and  in- 
difputably  fixing  the  latter  by  a  diligent  and  impartial  trial  ;  in 
correcting  fuch  errors  as  may  have  arifen  in  either  of  thofe  modes 
of  decifion,  from  accident,  miftake,  or  furprize;  and  in  finally 
enforcing  the  judgment,  when  nothing  can  be  alleged  to  im- 
peach it; — this  anxiety  to  maintain  and  reftore  to  every  individual 
the  enjoyment  of  his  civil  rights,  without  intrenching  upon  thofe 
of  any  other  individual  in  the  nation,  this  parental  folicitude 

which 
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which  pervades  our  whole  legal  confutation,  is  the  genuine  oif- 
fpring  of  that  fpirit  of  equal  liberty  which  is  the  fingular  felicity 
of  Englishmen.  At  the  fame  time  it  mufl  be  owned  to  have 
given  an  handle,  in  fome  degree,  to  thofe  complaints,  of  de- 
lay in  the  practice  of  the  law,  which  are  not  wholly  without 
foundation,  but  are  greatly  exaggerated  beyond  the  truth. 
There  may  be,  it  is  true,  in  this,  as  in  all  other  departments  of 
knowlege,  a  few  unworthy  profeflbrs  :  who  ftudy  the  fcience 
of  chicane  and  fophiftry  rather  than  of  truth  and  juftice  ;  and 
who,  to  gratify  the  fpleen,  the  dimonefty,  and  wilfulnefs  of 
their  clients,  may  endeavour  to  fcreen  the  guilty,  by  an  unwar- 
rantable ufe  of  thofe  means  which  were  intended  to  protect  the 
innocent.  But  the  frequent  difappointments  and  the  conftant 
difcountenance,  that  they  meet  with  in  the  courts  of  juftice,  have 
confined  thefe  men  (to  the  honour  of  this  age  be  it  fpoken)  both 
in  number  and  reputation  to  indeed  a  very  defpicable  compafs. 

YET  fome  delays  there  certainly  are,  and  muft  unavoidably 
be,  in  the  conduct  of  a  fuit,  however  defirous  the  parties  and 
their  agents  "may  be  to  come  to  a  fpeedy  determination.  Thefe 
arife  from  the  fame. original  caufes  as  were  mentioned  in  exami- 
ning a  former  complaint q ;  from  liberty,  property,  civility,  com- 
merce, and  an  extent  of  populous  territory  :  which  whenever 
we  are  willing  to  exchange  for  tyranny,  poverty,  barbarifm, 
idlenefs,  and  a  barren  defart,  we  may  then  enjoy  the  fame  dif- 
patch  of  caufes  that  is  fo  highly  extolled  in  fome  foreign  coun- 
tries. But  common  fenfe  and  a  little  experience  will  convince 
us,  that  more  time  and  circumfpection  are  requifite  in  caufes, 
where  the  fuitors  have  valuable  and  permanent  rights  to  lofe, 
than  where  their  property  is  trivial  and  precarious  ;  and  what 
the  law  gives  them  to-day,  may  be  feifed  by  their  prince  to- 
morrow. In  Turkey,  fays  Montefquieu  r,  where  little  regard  is 
{hewn  to  the  lives  or  fortunes  of  the  fubject,  all  caufes  are  quickly 
decided  :  the  bafha,  on  a  fummary  hearing,  orders  which  party 
he  pleafes  to  be  baftinadoed,  and  then  fends  them  about  their 
bufinefs.  But  in  free  dates  the  trouble,  expenfe,  and  delays  of 

*  See  pag.  327,  '  Sp.  L.  b.  6.  ch.  2.  judicial 
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judicial  proceedings  are  the  price  that  every  fubjecT:  pays  for  his 
liberty  :  and  in  all  governments,  he  adds,  the  formalities  of  law 
increafe,  in  proportion  to  the  value  which  is  fet  on  the  honour, 
the  fortune,  the  liberty,  and  life  of  the  fubjecT:. 

FROM  thefe  principles  it  might  reafonably  follow,  that  the 
Englifh  courts  mould  be  more  fubjecT:  to  delays  than  thole  of 
other  nations ;  as  they  fet  a  greater  value  on  life,  on  liberty,  and 
on  property.  But  it  is  our  peculiar  felicity  to  enjoy  the  advantage, 
and  yet  to  be  exempted  from  a  proportionable  mare  of  the  bur- 
then. For  the  courfe  of  the  civil  law,  to  which  moft  other 
nations  conform  their  practice,  is  much  more  tedious  than  ours; 
for  proof  of  which  I  need  only  appeal  to  the  fuitors  of  thole 
courts  in  England,  where  the  practice  of  the  Roman  law  is  al- 
lowed in  it's  full  extent.  And  particularly  in  France,  not  only 
our  Fortefcue 3  accufes  (of  his  own  knowlege)  their  courts  of 
moft  unexampled  delays  in  adminiftring  juftice ;  but  even  a 
writer  of  their  own  c  has  not  fcrupled  to  teftify,  that  there  were 
in  his  time  more  caufes  there  depending  than  in  all  Europe  be- 
fides,  and  fome  of  them  an  hundred  years  old.  But  (not  to  en- 
large upon  the  prodigious  improvements  which  have  been  made 
in  the  celerity  of  juftice  by  the  difufe  of  real  actions,  by  the 
llatutes  of  amendments  and  jeofails v,  and  by  other  more  modern 
regulations,  which  it  now  might  be  indelicate  to  mention,  but 
which  pofterity  will  never  forget)  the  time  and  attendance  af- 
forded by  the  judges  in  our  Englilh  courts  are  alfo  greater  than 
thofe  of  many  other  countries.  In  the  Roman  calendar  there 
were  in  the  whole  year  but  twenty  eight  judicial  or  triverbial  " 
days  allowed  to  the  praetor  for  hearing  caufes  w  :  whereas  with 
us,  one  fourth  of  the  year  is  term  time,  in  which  three  courts 
conftantly  fit  for  the  difpatch  of  matters  of  law  ;  befides  the  very 
dole  attendance  of  the  court  of  chancery  for  determining  fuits 

s  de  Laud.  LL.  t.  53.  u  Otherwife   called   dies  fajli,  in  quitus 
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in  equity,  and  the  numerous  courts  of  aflife  and  nifi  prius  that 
fit  in  vacation  for  the  trial  of  matters  of  fadt.  Indeed  there  is 
no  other  country  in  the  known  world,  that  hath  an  inftitution 
fo  commodious  and  fo  adapted  to  the  difpatch  of  caufes,  as  our 
trials  by  jury  in  thofe  courts  for  the  decifion  of  fails  :  in  no 
other  nation  under  heaven  does  juftice  make  her  progrefs  twice 
in  each  year  into  every  part  of  the  kingdom,  to  decide  upon  the 
fpot  by  the  voice  of  the  people  themfelves  the  difputes  of  the 
remoteft  provinces. 

AND  here  this  part  of  our  commentaries,  which  regularly 
treats  only  of  redrefs  at  the  common  law,  would  naturally  draw 
to  a  conclufion.  But,  as  the  proceedings  in  the  courts  of  equity 
are  very  different  from  thofe  at  common  law,  and  as  thole  courts 
are  of  a  very  general  and  extenfive  jurifdiction,  it  is  in  fome 
meafure  a  branch  of  the  tafk  I  have  undertaken,  to  give  the 
ftudent  fome  general  idea  of  the  forms  of  practice  adopted  by 
thofe  courts.  Thefe  will  therefore  be  the  fubjedt  of  the  enfuing 
chapter. 


VOL.  III.  Fff 
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CHAPTER    THE    TWENTY    SEVENTH. 

OF    PROCEEDINGS    IN   THE   COURTS    OF 

E  QJJ  I  T  Y. 


BEFORE  we  enter  on  the  propofed  fubject  of  the  enfuing 
chapter,  'viz.  the  nature  and  method  of  proceedings  in  the 
courts  of  equity,  it  will  be  proper  to  recollect  the  obfervations, 
which  were  made  in  the  beginning  of  this  book  a  on  the  princi- 
pal tribunals  of  that  kind,  acknowleged  by  the  conrKtution  of 
England ;  and  to  premife  a  few  remarks  upon  thofe  particular 
caufes,  wherein  any  of  them  claims  and  exercifes  a  fole  jurif- 
diction,  diflincl  from  and  exclufive  of  the  other. 

I  HAVE  already  b  attempted  to  trace  (though  very  concifely) 
the  hiflory,  rife,  and  progrefs,  of  the  extraordinary  court,  or 
court  of  equity,  in  chancery.  The  fame  jurifdidtion  is  exercifed, 
and  the  fame  fyftem  of  redrefs  purfued,  in  the  equity  court  of 
the  exchequer  :  with  a  diftinclion  however  as  to  fome  few  mat- 
ters, peculiar  to  each  tribunal,  and  in  which  the  other  cannot 
interfere.  And,  firfr.,  of  thofe  peculiar  to  the  chancery. 

i.  UPON  the  abolition  of  the  court  of  wards,  the  care,  which 
the  crown  was  bound  to  take  as  guardian  of  it's  infant  tenants, 
was  totally  extinguifhed  in  every  feodal  view ;  but  refulted  to 

*  ch.  4,  and  6.  b  pag.  49,  £sV. 
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the  king  in  his  court  of  chancery,  together  with  the  general  pro- 
tection c  of  all  other  Infants  in  the  kingdom.  When  therefore  a 
fatherlefs  child  has  no  other  guardian,  the  court  of  chancery  hath 
a  right  to  appoint  one :  and,  from  all  proceedings  relative  thereto, 
an  appeal  lies  to  the  houfe  of  lords.  The  court  of  exchequer 
can  only  appoint  a  guardian  ad  litem,  to  manage  the  defence  of 
the  infant  if  a  fuit  be  commenced  againft  him  ;  a  power  which 
is  incident  to  the  jurifdidtion  of  every  court  of  jufticed:  but 
when  the  intereft  of  a  minor  comes  before  the  court  judicially, 
in  the  progrefs  of  a  caufe,  or  upon  a  bill  for  that  purpofe  filed, 
either  tribunal  indifcriminately  will  take  care  of  the  property  of 
the  infant, 

2.  As  to  idiots  and  lunatics:    the  king  himfelf  ufed  formerly 
to  commit  the  cuflody  of  them  to  proper  committees,  in  every 
particular  cafe ;    but   now,   to  avoid  felicitations   and  the  very 
ihadow  of  undue  partiality,  a  warrant  is  iffued  by  the  king6  un- 
der his  royal  fign  manual  to  the  chancellor  or  keeper  of  his  feal, 
to  perform  this  office  for  him  :    and,  if  he  acts  improperly  in 
granting  fuch  cuftodies,  the  complaint  mufl  be  made  to  the  king 
himfelf  in  council f.     But  the  previous  proceedings  on  the  com- 
miffion,  to  inquire  whether  or  no  the  party  be  an  idiot  or  a  lu- 
natic, are  on  the  law-fide  of  the  court  of  chancery,  and  can  only 
be  redrefled  (if  erroneous)  by  writ  of  error  in  the  regular  courfe 
of  law. 

3.  THE   king,   as  parent  patriae,  has  the  general  fuperinten- 
dence  of  all  charities ;     which  he  exercifes  by  the  keeper  of  his 
conference,  the  chancellor.     And  therefore,   whenever  it  is  ne- 
cefifary,  the  attorney  general,  at  the  relation  of  fome  informant, 
(who  is  ufually  called  the  rclator]  files  ex  officio  an  information  in 
the  court  of  chancery  to  have  the  charity  properly  eftablifhed. 
By  ftatute  alfo  43  Eliz.  c.  4.  authority  is  given  to  the  lord  chan- 
cellor or  lord  keeper,  and  to  the  chancellor  of  the  duchy  of  Lan- 

c  F.  N.  B.  27.  <  See  book  I.  cli.  8. 

'  Cro.Jac.64i.  zLev.i63.  T.  Jones. 90.         f  3  P.  \Vra'.  108. 
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carter,  refpectively,  to  grant  commifTions  under  their  feveral  feals, 
to  inquire  into  any  abufes  of  charitable  donations,  and  rectify 
the  fame  by  decree ;  which  may  be  reviewed  in  the  refpedtive 
courts  of  the  feveral  chancellors,  upon  exceptions  taken  thereto. 
But,  though  this  is  done  in  the  petty  bag  office  in  the  court  of 
chancery,  becaufe  the  commiffion  is  there  returned,  it  is  not  a 
proceeding  at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in  wri- 
ting, and  the  refpondent  in  his  anfwer  to  the  exceptions  may 
allege  what  new  matter  he  pleafes  ;  upon  which  they  go  to  proof, 
and  examine  witnefles  in  writing  upon  all  the  matters  in  iflue  : 
and  the  court  may  decree  the  refpondent  to  pay  all  the  cofts, 
though  no  fuch  authority  is  given  by  the  ftatute.  And,  as  it  is 
thus  coniidered  as  an  original  caufe  throughout,  an  appeal  lies  of 
courfe  from  the  chancellor's  decree  to  the  houfe'of  peers  g,  not- 
withftanding  any  loofe  opinions  to  the  contrary  b. 

4.  B  Y  the  feveral  ftatutes,  relating  to  bankrupts,  a  fummary 
jurifdiction  is  given  to  the  chancellor,  in  many  matters  confe- 
quential  or  previous  to  the  commifTions  thereby  directed  to  be 
ilTued  ;  from  which  the  ftatutes  give  no  appeal. 

ON  the  other  hand,  the  jurifdiction  of  the  court  of  chancery 
doth  not  extend  to  fome  caufes,  wherein  relief  may  be  had  in  the 
exchequer.  No  information  can  be  brought,  in  chancery,  for 
fuch  miftaken  charities,  as  are  given  to  the  king  by  the  ftatutes 
for  fuppreffing  fuperftitious  ufes.  Nor  can  chancery  give  any 
relief  againft  the  king,  or  direct  any  act  to  be  done  by  him,  or 
make  any  decree  difpofing  of  or  affecting  his  property ;  not  even, 
in  cafes  where  he  is  a  royal  truftee '.  Such  caufes  muft  be  de- 
termined in  the  court  of  exchequer,  as  a  court  of  revenue;  which: 
alone  has  power  over  the  king's  treafure,  and  the  officers  em- 

*  Duke's  char.  ufes.  62.  128.  Corpora-  *  Huggins  <v.  Yorkbuiluings  Company, 

lion  of  Burford  <v.  Lenthall.  Cane.  9  May,  Cane.  24  Oft.  1740.  Reeve  <v.  Attorney- 

1743.  general.  Cane.  27  Nov.  1 741.  Lightboun  -v. 

h  2Vern.  118.  Attorney-general.  Cane.  2  May,  1743- 
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ployed  in  it's  management  :  unlefs  where  it  properly  belongs  to 
the  duchy  court  of  Lancafter,  which  hath  alfo  a  fimilar  jurif- 
didion  as  a  court  of  revenue  ;  and,  like  the  other,  confifts  of 
both  a  court  of  law  and  a  court  of  equity. 

I  N  all  other  matters,  what  is  faid  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of  equity. 
Whatever  difference  there  may  be  in  the  forms  of  practice,  it 
arifes  from  the  different  conftitution  of  their  officers  :  or,  if 
they  differ  in  any  thing  more  effential,  one  of  them  muft  cer- 
tainly be  wrong ;  for  truth  and  juflice  are  always  uniform,  and 
ought  equally  to  be  adopted  by  them  all. 

L  E  T  us  next  take  a  brief,  but  comprehenlive,  view  of  the 
general  nature  of  equity,  as  now  underftood  and  practiced  in  our 
feveral  courts  of  judicature.  I  have  formerly  touched  upon  itk, 
but  imperfectly  :  it  deferves  a  more  complete  explication.  Yet, 
as  nothing  is  hitherto  extant,  that  can  give  a  ftranger  a  to- 
lerable idea  of  the  courts  of  equity  fubfifting  in  England,  as 
diftinguifhed  from  the  courts  of  law,  the  compiler  of  thefe  ob- 
fervations  cannot  but  attempt  it  with  diffidence  :  they,  who  know 
them  bell,  are  too  much  employed  to  find  time  to  write  ;  and 
they,  who  have  attended  but  little  in  thofe  courts,  mult  be  often 
at  a  lofs  for  materials. 

EO^UITY  then,  in  it's  true  and  genuine  meaning,  is  the  foul 
and  fpirit  of  all  law  :  pojitive  law  is  conftrued,  and  rational  law 
is  made,  by  it.  In  this,  equity  is  fynonymous  to  juftice  ;  in 
that,  to  the  true  fenfe  and  found  interpretation  of  the  rule.  But 
the  very  terms  of  a  court  of  equity  and  a  court  of  law,  as  con- 
trafted  to  each  other,  are  apt  to  confound  and  miflead  us  :  as  if 
the  one  judged  without  equity,  and  the  other  was  not  bound  by 
any  law.  Whereas  every  definition  or  illuftration  to  be  met  with, 
which  now  draws  aline  between  the  two  jurifdiclions,  by  fetting 

k  Vol.  !.  introd.  §.2,  &  3.  ad c ale. 
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law  and  equity  in  oppofition  to. each  other,   will  be  found  either 
totally  erroneous,  or  erroneous,  to  a.  certain  degree. 

1.  THUS  in  the  firft  place  it  is  faid ',  that  it  is  the  bufmefs  of 
a  court  of  equity  in  England  to  abate  the  rigour  of  the  common 
law.     But  no  fuch  power  is  contended  for.     Hard  was  the  cafe 
of  bond-creditors,    whole   debtor  devifed  away  his  real  eftate ; 
rigorous  and  unjuft  the  rule,  which  put   the  devifee  in  a  better 
•condition  than  the  heir  m  :    yet  a  court  of  equity  had  no  power 
to  interpofe.     Hard  is  the  common  law  ftill  fubfifting,  that  land 
deviled,  or  defcending  to  the  heir,  {hall  not  be  liable  to  fimple 
contract  debts  of  the  anceftor  or  devifor",  although   the   money 
was  laid  out  in   purchafmg  the  very  land;    and  that  the  father 
{hall  never  immediately  fucceed  as  heir  to  the  real  eftate  of  the 
fon  ° :    but  a  court  of  equity  can  give  no  relief;   though  in  both 
thefe  inftances  the  artificial  reafon  of  the  law,  ariling  from  feo- 
dal  principles,  has  long  ago  intirely  ceafed.     The  like  may  be 
obferved  of  the  defcent  of  lands  to  a  remote  relation  of  the  whole 
blood,  or  even  their  efcheat  to  the  lord,  in  preference   to   the 
owner's  half-brother p ;    and  of  the  total  flop  to  all  juftice,   by 
caufing  the  parol  to  demur q,  whenever  an  infant  is  fued  as  heir 
or  is  party  to   a  real  action.      In   all  fuch  cafes  of  pofitive  law, 
the  courts  of  equity,  as  well  as  the  courts  of  law,  muft  fay  with 
Ulpian  r,   "  hoc  quldem  perquam  durum  eft,  Jed  it  a  lex  fcripta  eft" 

2.  IT  is  faid%  that  a  court  of  equity  determines  according  to 
the  fpirit  of  the  rule,  and  not  according  to  the  ftridtnefs  of  the 
letter.     But  fo  alfo  does  a  court  of  law.    Both,  for  inftance,  are 
equally  bound,   and  equally  profefs,  to  interpret  ftatutes  accord- 
ing to  the  true  intent  of  the  legislature.      In  general  laws  all 
cafes  cannot  be  forefeen ;   or,  if  forefeen,  cannot  be  expreffed  : 

5  Lord  Kayms.  princ.  of  equit.  44.  r  Hid.  pag.  227. 

m  See  Vol.  II.  ch.  23.  pag.  378.  i  See  pag.  300. 

n  Ibid.   ch.  15.   png.  243,  244.    ch.  23.  '  Ff.  40.  9.  12. 

P3g-  377-  '  Lord  Kayms.  prino,  of  equ.  177. 
•  ItiJ.  ch.  14.  pag.  208. 
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fome  will  arife  that  will  fall  within  the  meaning,  though  not 
within  the  words,  of  the  legiflator ;  and  others,  which  may  fall 
within  the  letter,  may  be  contrary  to  his  meaning,  though  not 
expreffly  excepted.  Thefe  cafes,  thus  out  of  the  letter,  are  often 
faid  to  be  within  the  equity,  of  an  adt  of  parliament ;  and  fo, 
cafes  within  the  letter  are  frequently  out  of  the  equity.  Here 
by  equity  we  mean  nothing  but  the  found  interpretation  of  the- 
law ;  though  the  words  of  the  law  itfelf  may  be  too  general,  top 
fpecial,  or  otherwife  inaccurate  or  defective.  Thefe  then  are  the 
cafes  which,  as  Grotius  c  fays,  "  lex  non  exaSle  definit,  fed  arbltno 
"  boni  viri  permittit ;"  in  order  to  find  out  the  true  fenfe  and 
meaning  of  the  lawgiver,  from  every  other  topic  of  contraction. 
But  there  is  not  afingle  rule  of  interpreting  laws,  whether  equiN 
ably  or  ftrictly,  that  is  not  equally  ufed  by  the  judges  in  the 
courts  both  of  law  and  equity :  the  confbruction  muft  in  both  be 
the  fame  ;  or,  if  they  differ,  it  is  only  as  one  court  of  law  may 
alfo  happen  to  differ  from  another.  Each  endeavours  to  fix  and 
adopt  the  true  fenfe  of  the  law  in  queftion ;  neither  can  .enlarge, 
diminish,  or  alter,  that  fenfe  in  a  fingle  tittle. 

3.  AGAIN,  it  hath  been  faid ",  that  fraud,  accident,  and  trujt 
are  the  proper  and  peculiar  objects  of  a  court  of  equity.  But 
every  kind  of  fraud  is  equally  cognizable,  and  equally  adverted 
to,  in  a  court  of  law  :  and  fome  frauds  are  only  cognizable 
there,  as  fraud  in  obtaining  a  devife  of  lands,  which  is  always 
fent  out  of  the  equity  courts  to  be  there  determined.  Many 
accidents  are  alfo  fupplied  in  a  court  oi  law ;  as,  lofs  of  deeds, 
miftakes  in  receipts  or  accounts,  wrong  payments,  deaths  which 
make  it  impoffible  to  perform  a  condition  literally,  and  a  multi- 
tude of  other  contingencies  :  and  many  cannot  be  relieved  even 
in  a  court  of  equity  j  as,  if  by  accident  a  recovery  is  ill  fuffered, 
a  devife  ill  executed,  a  contingent  remainder  defiroyed,  or  a  power 
of  leafing  omitted  in  a  family  fettlement.  A  technical  trujl  in- 
deed, created  by  the  limitation  of  a  fecond  ufe,  was  forced  into 

1  de  aequitate.  §.  3.  "   I  Roll.  Abr.  374.    4^^.84.    loMod.i. 
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a  court  of  equity,  in  the  manner  formerly  mentioned w:  and  this 
fpecies  of  trufts,  extended  by  inference  and  conftrudtion,  have 
ever  fince  remained  as  a  kind  of  peculium  in  thofe  courts.  But 
there  are  other  trufts,  which  are  cognizable  in  a  court  of  law  : 
as  depofits,  and  all  manner  of  bailments  j  and  efpecially  that  im- 
plied contract,  fo  highly  beneficial  and  ufeful,  of  having  under- 
taken to  account  for  money  received  to  another's  ufe  r,  which  is 
the  ground  of  an  action  on  the  cafe  almoft  as  univerfally  reme- 
dial as  a  bill  in  equity. 

4.  ONCE  more  ;  it  has  been  faid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  acts  from  the  opinion  of 
the  judge y,  founded  on  the  circumstances  of  every  particular 
cafe.  Whereas  the  fyftem  of  our  courts  of  equity  is  a  laboured 
connected  fyflem,  governed  by  eftablifhed  rules,  and  bound  down 
by  precedents,  from  which  they  do  not  depart,  although  the 
reafon  of  fome  of  them  may  perhaps  be  liable  to  objection. 
Thus,  the  refufing  a  wife  her  dower  in  a  truft-eftate  %  yet  al- 
lowing the  hufband  his  curtefy  :  the  holding  the  penalty  of  a 
bond  to  be  merely  a  fecurity  for  the  debt  and  interest,  yet  con- 
fidering  it  fometimes  as  the  debt  itfelf,  fo  that  the  intereft  mall 
not  exceed  that  penalty3:  the  diftinguiming  between  a  mortgage 
at  Jive  per  cent,  with  a  claufe  of  reduction  to  four,  if  the  inte- 
reft  be  regularly  paid,  and  a  mortgage  at  four  per  cent,  with  a 
claufe  of  enlargement  \a  five,  if  the  payment  of  the  intereft  be 
deferred  ;  fo  that  the  former  mail  be  deemed  a  confcientious,  the 
latter  an  unrighteous,  bargain  b  :  all  thefe,  and  other  cafes  that 
might  be  inftanced,  are  plainly  rules  of  pofitive  law  ;  fupported 

»'  Book  If.  ch.  zo.  '  make  the  ftandard  for  the  meafure  a  chan- 

x  gee  pacr.  162.  '  cellor's  foot.   What  an  uncertain  meafure 

7  This  is  fiated  by  MrSelden  (Tabletalk.  '  would  this  be  !  One  chancellor  has  along 

tit.  equity.)  with  more  pleafantry  than  truth.  '  foot,  another  a  fnort  foot,  a  third  an  in- 

"  For  law,  we  have  a  meafure,  and  know  '  different  foot.    It  is  the  fame  thing  with 

"what  to  truft  to:    equity  is  according  to  'the  chancellor's  confcience." 

"  the  confcience  of  him  that  is  chancellor ;  *  z  P.  Wmi.  640.  See  Vol.  II.  pag.  337. 

"and,  as  that  is  larger  or  narrower,  fo  is  a  Salk.  154. 

"equity.    'Tis   all  one,  as  if  they  mould  b  zVern.  289.  316.    3  Atk.  520. 
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only  by  the  reverence  that  is  {hewn,  and  generally  very  properly 
fhewn,  to  a  /cries  of  former  determinations ;  that  the  rule  of 
property  may  be  uniform  and  fteady.  Nay,  fometimes  a  prece- 
dent is  fo  ftridlly  followed,  that  a  particular  judgment,  founded 
upon  fpecial  circumflances  %  gives  rife  to  a  general  rule. 

I  N  fhort,  if  a  court  of  equity  in  England  did  really  acl,  as  a 
very  ingenious  writer  in  the  other  part  of  the  ifland  fuppofes  it 
(from  theory)  to  do,  it  would  rife  above  all  law,  either  common 
or  ftatute,  and  be  a  moft  arbitrary  legiflator  in  every  particular 
cafe.  No  wonder  he  is  fo  often  miftaken.  Grotius,  or  Puffen- 
dorf,  or  any  other  of  the  great  matters  of  jurifprudence,  would 
have  been  as  little  able  to  difcover,  by  their  own  light,  the  fyf- 
tem  of  a  court  of  equity  in  England,  as  the  fyflem  of  a  court  of 
law.  Efpecially,  as  the  notions  before-mentioned,  of  the  cha- 
racter, power,  and  practice  of  a  court  of  equity,  were  formerly 
adopted  and  propagated  (though  not  with  approbation  of  the 
thing)  by  our  principal  antiquarians  and  lawyers;  Spelmand, 
Coke6,  Lambardf,  and  Selden6,  and  even  the  great  Bacon'1  him- 
felf.  But  this  was  in  the  infancy  of  our  courts  of  equity,  before 
their  jurifdiction  was  fettled,  and  when  the  chancellors  them- 
felves,  partly  from  their  ignorance  of  law  ( being  frequently  bi- 
Ihops  or  ftatefmen )  partly  from  ambition  and  luft  of  power  (en- 
couraged by  the  arbitrary  principles  of  the  age  they  lived  in  ) 
but  principally  from  the  narrow  and  unjuft  decifions  of  the  courts 
of  law,  had  arrogated  to  themfelves  fuch  unlimited  authority,  as 
hath  totally  been  difclaimed  by  their  fucceflbrs  for  now  above  a 
century  part.  The  decrees  of  a  court  of  equity  were  then  rather 
in  the  nature  of  awards,  formed  on  the  fudden  pro  re  nata,  with 
more  probity  of  intention  than  knowlege  of  the  fubjectj  founded 

c  See   the    cafe    of    Fofter    and    Munt ,  tlucente  no*va  rationc,  recogxofcat  quat  volutrit, 

aVern.473.  with  regard  to  the  undifpofed  n-.utct  ft  delcat  prout  fuae  tvideiiti<r  prudential . 

reJiJuum  of  perfonal  eftates.  (GlojjT,  toS.J 

d  Quae  in  fummis  tribunalibus  mnlti  e  legum          c   See  pag.  53,  54. 
tanone  decernur.t  judice s,  folus  (fi  res  exegeril )          f  jirtkdtn.  71,  72,  73. 
tohibct   cancellarius  ex  arbitrio ;  nee  aliter  dc-          *>  ubi  fupra. 
trctis  tenetur  fuae  curiae  <veJ  fui  iff  us,  qnin,         h  De  Augm,  Scicnt.  I.  8.  f.  3," 
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on  no  fettled  principles,  as  being  never  defigned,  and  therefore 
never  ufed,  for  precedents.  But  the  fyftems  of  jurifprudence,  in 
our  courts  both  of  law  and  equity,  are  now  equally  artificial 
fyflems,  founded  in  the  fame  principles  of  juftice  and  pofitive 
law ;  but  varied  by  different  ufages  in  the  forms  and  mode  of 
their  proceedings :  the  one  being  originally  derived  (though  much 
reformed  and  improved )  from  the  feodal  cuftoms,  as  they  pre- 
vailed in  different  ages  in  the  Saxon  and  Norman  judicatures  j 
the  other  ( but  with  equal  improvements)  from  the  imperial  and 
pontificial  formularies,  introduced  by  their  clerical  chancellors. 

TH  E  fuggefKon  indeed  of  every  bill,  to  give  jurifdiction  to 
the  courts  of  equity,  (copied  from  thole  early  times)  is,  that  the 
complainant  hath  no  remedy  at  the  common  law.  But  he,  who 
ftiould  from  thence  conclude,  that  no  cafe  is  judged  of  in  equity 
where  there  might  have  been  relief  at  law,  and  at  the  fame  time 
cafts  his  eye  on  the  extent  and  variety  of  the  cafes  in  our  equity- 
reports,  muft  think  the  law  a  dead  letter  indeed.  The  rules  of 
property,  rules  of  evidence,  and  rules  of  interpretation,  in  both 
courts,  are,  or  mould  be,  exactly  the  fame :  both  ought  to  adopt 
the  beft,  or  muft  ceafe  to  be  courts  of  juftice.  Formerly  fome 
caufes,  which  now  no  longer  exift,  might  occafion  a  different 
rule  to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of  the 
thing  :  but,  the  inftant  thofe  caufes  ceafed,  the  meafure  of  fub- 
ftantial  juftice  ought  to  have  been  the  fame  in  both.  Thus  the 
penalty  of  a  bond,  originally  contrived  to  evade  the  abfurdity  of 
thofe  monkifh  conftitutions  which  prohibited  taking  intereft  for 
money,  was  therefore  very  pardonably  confidered  as  the  real  debt 
in  the  courts  of  law,  when  the  debtor  neglected  to  perform  his 
agreement  for  the  return  of  the  loan  with  intereft:  for  the  judges 
could  not,  as  the  law  then  ftood,  give  judgment  that  the  intereft 
fhould  be  fpecifically  paid.  But  when  afterwards  the  taking  of 
intereft  became  legal,  as  the  neceffary  companion  of  commerce1, 
nay  after  the  ilatute  of  37  Hen.  VIII.  c.  9.  had  declared  the 

•'  See  Vol.  II.  pag.  456. 
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debt  or  loan  itfelf  to  be  "  the  juft  and  true  intent"  for  which  the 
obligation  was  given,  their  narrow  minded  fucceffors  ftill  adhered 
wilfully  and  technically  to  the  letter  of  the  antient  precedents, 
and  refufed  to  confider  the  payment  of  principal,  intereft,  and 
cofts,  as  a  full  fatisfaftion  of  the  bond.    At  the  fame  time  more 
liberal  men,  who  fate  in  the  courts  of  equity,  conftrued  the  in- 
ftrument,  according  to  it's  "juft  and  true  intent,"  as  merely  a 
fecurity  for  the  loan  :  in  which  light  it  was  certainly  underftood 
by  the  parties,  at  leaft  after  thefe  determinations  ;  and  therefore 
this  conftruction  mould  have  been  univerfally  received.     So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  perfonal  fecurity 
for  the  money  lent,  the  payment  of  principal,  intereft,  and  cofts 
ought  at  any  time,  before  judgment  executed,  to  have  faved  the 
forfeiture  in  a  court  of  law,  as  well  as  in  a  court  of  equity. 
And  the  inconvenience  as  well  as  injuftiee,  of  putting  different 
conftrudlions  in  different  courts  upon  one  and  the  fame  tranfac- 
tion,  obliged  the  parliament  at  length  to  interfere,  and  to  direct 
by  the  ftatutes  4625  Ann.  c.  16.  and  yGeo.II.  c.ao.  that,  in  the 
cafes  of  bonds  and  mortgages,  what  had  long  been  the  practice 
of  the  courts  of  equity  mould  alfo  for  the  future  be  followed  in 
the  courts  of  law. 

AGAIN  ;  neither  a  court  of  equity  nor  of  law  can  vary  men's 
wills  or  agreements,  or  (in  other  words)  make  wills  or  agree- 
ments for  them.  Both  are  to  underftand  them  truly,  and  there- 
fore both  of  them  uniformly.  One  court  ought  not  to  extend, 
nor  the  other  abridge,  a  lawful  provifion  deliberately  fettled  by 
the  parties,  contrary  to  it's  juft  intent.  A  court  of  equity,  no 
more  than  a  court  of  law,  can  relieve  againft  a  penalty  in  the 
nature  of  ftated  damages  ;  as  a  rent  of  5  /.  an  acre  for  ploughing 
up  antient  meadow  k  :  nor  againft  a  lapfe  of  time,  where  the 
time  is  material  to  the  contract ;  as  in  covenants  for  renewal  of 
leafes.  Both  courts  will  equitably  conftrue,  but  neither  pretends 
to  control  or  change,  a  lawful  ftipulation  or  engagement. 

k  2  Atk.  239. 
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TH  E  rules  of  decifion  are  in  both  courts  equally  appofite  to 
the  fubjects  of  which  they  take  cognizance.  Where  the  fubjec~r- 
matter  is  fuch  as  requires  to  be  determined  fecundurn  aequum  et 
bonum,  as  generally  upon  actions  on  the  cafe,  the  judgments  of 
the  courts  of  law  are  guided  by  the  moil  liberal  equity.  In  mat- 
ters of  pofitive  right,  both  courts  muil  fubmit  to  and  follow  thofe 
antient  and  invariable  maxims  "  quae  reliSla  funt  et  tradlia '." 
Both  follow  the  law  of  nations,  and  collect  it  from  hiftory  and 
the  moil  approved  authors  of  all  countries,  where  the  queilion 
is  the  object  of  that  law  :  as  in  cafe  of  the  privileges  of  em- 
bafTadorsm,  hoflages,  or  ranfom-bills".  In  mercantile  tranfactions 
they  follow  the  marine  law  °,  and  argue  from  the  ufages  and  au- 
thorities received  in  all  maritime  countries.  Where  they  exer- 
cife  a  concurrent  junfdidtion,  they  both  follow  the  law  of  the 
proper  Jbrumf:  in  matters  originally  of  ecclefiaftical  cognizance, 
they  both  equally  adopt  the  canon  or  imperial  law,  according  to 
the  nature  of  the  fubjecl:qj  and,  if  a  queilion  came  before  either, 
which  was  properly  the  object  of  a  foreign  municipal  law,  they 
would  both  receive  information  what  is  the  rule  of  the  country r, 
and  would  both  decide  accordingly. 

SUCH  then  being  the  parity  of  law  and  reafon  which  go- 
verns both  fpecies  of  courts,  wherein  (it  may  be  afked)  does 
their  eiTential  difference  coniiil  ?  It  principally  confiils  in  the 
different  modes  of  adminiilring  juflice  in  each  ;  in  the  mode  of 
proof,  the  mode  of  trial,  and  the  mode  of  relief.  Upon  thefe, 
and  upon  two  other  accidental  grounds  of  jurifdiction,  which 
were  formerly  driven  into  thofe  courts  by  narrow  deciiions  of  the 
courts  of  law,  viz.  the  true  construction  of  fecurities  for  money 

1  De  jure  naturae  cogitare  per  nos  atquf  di-  B.  R. 

tire  debemus ;  de  jure  populi  Roman!,  quae  re-          °  See  Vol.1.  p3g-7S«  Vol.  II.  pag.  459' 

l:9a  ftint  a  tradila.     (Cic.  de  Leg.  1.  3.  ad  461.  467. 
talc.)  r  See  Vol.  II.  pag.  513. 

m  See  Vol.  I.  pag.  253.  s  Ibid.  504. 

•  Ricord  v.  Bettenham.  Tr.  5  Geo  III.         '  Hid.  463. 
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lent,  and  the  form  and  effect  of  a  truft  or  fecond  ufe  ;  upon  thefe 
main  pillars  hath  been  gradually  erected  that  Structure  of  jurif- 
prudence,  which  prevails  in  our  courts  of  equity,  and  is  in- 
wardly bottomed  upon  the  fame  Substantial  foundations  as  the 
legal  fyftem  which  hath  hitherto  been  delineated  in  thefe  com- 
mentaries ;  however  different  they  may  appear  in  their  outward 
form,  from  the  different  tafle  of  their  architects. 

i.  AND,  firSt,  as  to  the  mode  of  proof.  When  facts,  or  theic 
leading  circumstances,  reft  only  in  the  knowlege  of  the  party,  a 
court  of  equity  applies  itfelf  to  his  confcience,  and  purges  him. 
upon  oath  \vith  regard  to  the  truth  of  the  tranfadtion;  and,  that 
being  once  difcovered,  the  judgment  is  the  fame  in  equity  as  it 
would  have  been  at  law.  But,  for  want  of  this  difcovery  at  law, 
the  courts  of  equity  have  acquired  a  concurrent  jurisdiction  with 
every  other  court  in  all  matters  of  account '.  As  incident  to  ac- 
counts, they  take  a  concurrent  cognizance  of  the  administration 
of  perfonal  aSTets ',  confequently  of  debts,  legacies,  the  distri- 
bution of  the  refidue,  and  the  conduct  of  executors  and  admi- 
niftrators u.  As  incident  to  accounts,  they  alfo  take  the  concur- 
rent jurisdiction  of  'tithes,  and  all  questions  relating  thereto  w  j 
of  all  dealings  in  partnership  x,  and  many  other  mercantile  tranf- 
adtions  ;  and  fo  of  bailiffs,  receivers,  factors,  and  agents  y.  It 
would  be  endlefs  to  point  out  all  the  feveral  avenues  in  human 
affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in  ac- 
counts.. 

FROM  the  fame  fruitful  fource,  the  compulsive  difcovery  upon 
oath,  the  courts  of  equity  have  acquired  a  jurisdiction  over  al- 
moft  all  matters  of  fraud z ;  all  matters  in  the  private  knowlege 
of  the  party,  which,  though  concealed,  are  binding  in  confcience3 
and  all  judgments  at  law,  obtained  through  fuch  fraud  or  con- 

•   i  Chan.  Caf.  57.  x  2  Yern.  277. 

I    2p    W°w.   ,4;>  y    /£;./.  638. 

«  2  Chan.  Caf.  152.  *  2  Chan.  Caf.  46. 

w  i  Equ.  caf.  abr.  367. 
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cealment.  And  this,  not  by  impeaching  or  reverting  the  judg^ 
ment  itfelf,  but  by  prohibiting  the  plaintiff  from  taking  any  ad- 
vantage of  a  judgment,  obtained  by  fupprefling  the  truth  a;  and 
which,  had  the  lame  facts  appeared  on  the  trial,  as  now  are  dif- 
covered,  he  would  never  have  obtained  at  all. 

2.  As  to  the  mode  of  trial.     This  is  by  interrogatories  admi- 
niftred  to  the  witneffes,  upon  which  their  depositions  are  taken 
in   writing,  wherever  they  happen  to  refide.      If  therefore  the 
caufe  arifes  in  a  foreign  country,  and  the  witneffes  refide  upon  the 
fpot  ;  if,  in  caufes  ariling  in  England,  the  witneffes  are  abroad, 
or  fhortly  to  leave  the  kingdom  ;  or  if  witneffes  refiding  at  home 
are  aged  or  infirm  ;  any  of  thefe  cafes  lays  a  ground  for  a  court 
of  equity,  to  grant  a  commiffion  to  examine  them,  and  (in  con- 
fequence)    to  exercife   the  fame  jurifdiction,  which  might  have 
been  exercifed  at  law,  if  the  witneffes  could  probably  attend. 

3.  WITH  refpect  to  the  mode  of  relief.     The  want  of  a 
more  fpecific  remedy,  than  can  be  obtained  in  the  courts  of  law, 
gives  a  concurrent  jurifdiction  to  a  court  of  equity  in  a  great  va- 
riety of  cafes.      To  inftance  in  executory  agreements.      A  court 
of  equity  will  compel  them  to  be  carried  into  fi.nO.  execution  b, 
unlefs  where   it  is  improper  or  impoffible,  inftead  of  giving  da- 
mages for  their   non-performance.     And  hence  a  fiction  is  efta- 
blifhed,  that  what  ought  to  be  done  fhall  be  confidered  as  being 
actually  done  c,  and  mall  relate  back  to  the  time  when  it  ought 
to  have  been  done  originally  :    and  this  fiction  is  fo  clofely  pur- 
fued  through  all  it's  confequences,  that  it  neceffarily  branches 
out  into  many  rules  of  juriiprudence,  which  form  a  certain  re- 
gular fyftem.     So,  of  wafte,  and  other  fimilar  injuries,  a  court 
of  equity  takes  a  concurrent  cognizance,  in  order  to  prevent  them 
by  injunction  d.     Over  queftions  that  may  be  tried  at  law,  in   a 
great  multiplicity  of  actions,  a  court  of  equity  affumes  a  jurif- 


a  3  p.  W"».  148.  Yearbook,  2zEaiu.  W.         c  3  P.  W™.  215. 
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didlion,  to  prevent  the  expenfe  and  vexation  of  endlefs  litigations 
and  fuits  c.  In  various  kinds  of  frauds  it  aflumes  a  concurrent l 
jurifdidtion,  not  only  for  the  fake  of  a  difcovery,  but  of  a  more 
extenfive  and  fpecific  relief:  as  by  fetting  afide  fraudulent  deeds2, 
decreeing  re-conveyances  h,  or  directing  an  abfolute  conveyance 
merely  to  fland  as  a  fecurity '.  And  thus,  lailly,  for  the  fake 
of  a  more  beneficial  and  complete  relief  by  decreeing  a  fale  of 
lands  k,  a  court  of  equity  holds  plea  of  all  debts,  incumbrances, 
and  charges,  that  may  afTedt  it  or  ilftie  thereout. 

4.  TH  E  true  conftrudlion  of  fecurities  for  money  lent  is  an- 
other fountain  of  jurifdi&ion  in  courts  of  equity.     When  they 
held  the  penalty  of  a  bond  to  be  the  form,  and  that  in  fubftance 
it  was  only  as  a  pledge  to  fecure  the  repayment  of  the  fum  bona 

fide  advanced,  with  a  proper  compenfation  for  the  ufe,  they  laid 
the  foundation  of  a  regular  feries  of  determinations,  which  have 
fettled  the  do&rine  of  perfonal  pledges  or  fecurities,  and  are 
equally  applicable  to  mortgages  of  real  property.  The  mortgagor 
continues  owner  of  the  land,  the  mortgagee  of  the  money  lent 
upon  it:  but  this  ownerfliip  is  mutually  transferred,  and  the 
mortgagor  is  barred  from  redemption,  if,  when  called  upon  by 
the  mortgagee,  he  does  not  redeem  within  a  time  limited  by  the 
court ;  or  he  may  when  out  of  pofleflion  be  barred  by  length  of 
time,  by  analogy  to  the  flatute  of  limitations. 

5.  TH  E  form  of  a  trujl  or  fecond  ufe  gives  the  courts  of  equity 
an  exclutive  jurifdi&ion  as  to  the  fubjeft-matter  of  all  fettlements 
and  devifes  in  that  form,  and  of  all  the  long  terms  created  in  the 
prefent  complicated  mode  of  conveyancing.  This  is  a  very  ample 
fource  of  jurifdidlion  :    but  the  truft  is  governed  by  very  nearly 
the  fame  rules,  as  would  govern  the  eftate  in  a  court  of  law ',  if 
no  truftee  was  interpofed  -,    and,  by  a  regular  pofitive  fyftem  ef- 

e   i  Vern.  308.    Free.   Chan.  261.  I  P.          h    iVcrn.  237. 
W°».  672.     Stra.  404.  i  2  Vern.  84. 

f  2 P.  Wms.  156.  *   ,  Equ.  Caf.  abr.  337. 

s  iVern.  32.    i  P.  W>!.  239.  '  2  P.  ^".645,  668,  669. 
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tubliilied  in  the  courts  of  equity,  the  doctrine  of  trufts  is  now 
reduced  to  as  great  a  certainty  as  that  of  legal  eftates  in  the  courts 
of  the  common  law. 

TH  E  s  E  are  the  principal  (for  I  omit  the  minuter)  grounds  of 
the  jurifdiction  at  prefent  exercifed  in  our  courts  of  equity  : 
which  differ,  we  fee,  very  confiderably  from  the  notions  enter- 
tained by  itrangers,  and  even  by  thcfe  courts  themfelves  before 
they  arrived  to  maturity ;  as  appears  from  the  principles  laid 
down,  and  the  jealoufies  entertained  of  their  abufe,  by  our  early 
juridical  writers  cited  in  a  former171  page  ;  and  which  have  been 
implicitly  received  and  handed  down  by  fubfequent  compilers, 
without  attending  to  thofe  gradual  acceffions  and  derelictions,  by 
which  in  the  courfe  of  a  century  this  mighty  river  hath  imper- 
ceptibly fhifted  it's  channel.  Lambard  in  particular,  in  the  reign 
of  queen  Elizabeth,  lays  it  down  ",  that  "  equity  mould  not  be 
"  appealed  unto,  but  only  in  rare  and  extraordinary  matters :  and 
"  that  a  good  chancellor  will  not  arrogate  authority  in  every 
"  complaint  that  mall  be  brought  before  him,  upon  whatfoever 
"  fuggeftion  ;  and  thereby  both  overthrow  the  authority  of  the 
"  courts  of  common  law,  and  bring  upon  men  fuch  a  confufion 
"  and  uncertainty,  as  hardly  any  man  mould  know  how  or  how 
"  long  to  hold  his  own  allured  to  him."  And  certainly,  if  a 
court  of  equity  were  ftill  at  fea,  and  floated  upon  the  occafional 
opinion  which  the  judge  who  happened  to  prefide  might  enter- 
tain of  confcience  in  every  particular  cafe,  the  inconvenience, 
that  would  arife  from  this  uncertainty,  would  be  a  worfe  evil  than 
any  hardfhip  that  could  follow  from  rules  too  ftrict  and  inflexible. 
It's  powers  would  have  become  too  arbitrary  to  have  been  endu- 
red in  a  country  like  this0,  which  boafts  of  being  governed  in  all 
refpects  by  law  and  not  by  will.  But  fince  the  time  when  Lam- 
bard  wrote,  a  fet  of  great  and  eminent  lawyers  p,  who  have  fuc- 
ceffively  held  the  great  feal,  have  by  degrees  erected  the  fyftem 
of  relief  adminiftred  by  a  court  of  equity  into  a  regular  fcience, 

»  See  pag.  453.  °  2  P.  Wm!.  685,  686. 

»  Jnbeion,  71.73.  p  See  pag.  53,  54,  55. 
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which  cannot  be  attained  without  ftudy  and  experience,  any  more 
than  the  fcience  of  law  :  but  from  which,  when  underflood,  it 
may  be  known  what  remedy  a  fuitor  is  intitled  to  expeft,  and  by 
what  mode  of  fuit,  as  readily  and  with  as  much  precifion,  in  a 
court  of  equity  as  in  a  court  of  law. 

IT  were  much  to  be  wifhed,  for  the  lake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  far  as  poffible  follow  the 
other,  in  the  beft  and  moft  effectual  rules  for  attaining  thofe  de- 
iirable  ends.  It  is  a  maxim,  that  equity  follows  the  law;  and  in 
former  days  the  law  has  not  fcrupled  to  follow  even  that  equity, 
which  was  laid  down  by  the  clerical  chancellors.  Every  one, 
who  is  converfant  in  our  antient  books,  knows  that  many  valuable 
improvements  in  the  flate  of  our  tenures  (efpecially  in  leafeholds* 
and  copyholds')  and  the  forms  of  adminiftring  juftice f,  have 
arifen  from  this  fingle  reafon,  that  the  fame  thing  was  conftantly 
effected  by  means  of  a  fubpoena  in  the  chancery.  And  fure  there 
cannot  be  a  greater  folecifm,  than  that  in  two  fovereign  inde- 
pendent courts,  eftablimed  in  the  fame  country,  exercifing  con- 
current jurifdidtion,  and  over  the  fame  fubj eft-matter,  there 
mould  exift  in  a  fingle  inftance  two  different  rules  of  property, 
claming  with  or  contradicting  each  other. 

I T  would  carry  me  beyond  the  bounds  of  my  prefent  pur- 
pofe,  to  go  farther  into  this  matter.  I  have  been  tempted  to  go 
fo  far,  becaufe  the  very  learned  author  to  whom  I  have  alluded, 
and  whofe  works  have  given  exquifite  pleafure  to  every  contend 
plativc  lawyer,  is  (among  many  others)  a  ftrong  proof  how  eafily 
names,  and  loofe  or  unguarded  expreffions  to  be  met  with  in  the 
beft  of  our  writers,  are  apt  to  confound  a  ftranger ;  and  to  give 
him  erroneous  ideas  of  feparate  jurifdictions  now  exifting  in 
England,  which  never  were  feparated  in  any  other  country  in  the 
univerfe.  It  hath  alfo  afforded  me  an  opportunity  to  vindicate, 
on  the  one  hand,  the  juftice  of  our  courts  of  law  from  being 

i  Gilbert  of  ejeftm.  2.    2  Bac.  Abr.  160.         <"  See  pag.  200. 
»  Bro.  Air.  t.  tenant  fsrcofii.  lo.  Litt.  §.77. 
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that  harfli  and  illiberal  rule,  which  many  are  too  ready  to  fup- 
pofe  it;  and,  on  the  other,  the  juftice  of  our  courts  of  equity 
from  being  the  refult  of  mere  arbitrary  opinion,  or  an  exercife  of 
dictatorial  power,  which  rides  over  the  law  of  the  land,  and 
corrects,  amends,  and  controlls  it  by  the  loofe  and  fluctuating 
dictates  of  the  confcience  of  a  fingle  judge.  It  is  now  high 
time  to  proceed  to  the  practice  of  our  courts  of  equity,  thus 
explained  and  thus  underftood. 

THE  firft  commencement  of  a  fuit  in  chancery  is  by  preferring 
a  bill  to  the  lord  chancellor  in  the  ftile  of  a  petition  ;  "  humbly 
"  complaining  meweth  to  your  lordfhip  your  orator  A.  B.  that,  &c ." 
This  is  in  the  nature  of  a  declaration  at  common  law,  or  a  libel 
and  allegation  in  the  fpiritual  courts  :  fetting  forth  the  circum- 
ftances  of  the  cafe  at  length,  as,  fome  fraud,  truft,  or  hardmip; 
*<  in  tender  confideration  whereof,"  (which  is  the  ufual  language 
of  the  bill)  "  and  for  that  your  orator  is  wholly  without  remedy 
"  at  the  common  law,"  relief  is  therefore  prayed  at  the  chan- 
cellor's hands,  and  alfo  procefs  of  fubpoena  againft  the  defendant, 
to  compel  him  to  anfwer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And  if  it  be  to  quiet  the  pofleffion  of  lands,  to  ftay 
wafte,  or  to  flop  proceedings  at  law,  an  injunction  is  alfo  prayed 
in  the  nature  of  the  inter  diStwn  of  the  civil  law,  commanding 
the  defendant  to  ceafe. 

THIS  bill  muft  call  all  neceflary  parties,  however  remotely 
concerned  in  intereft,  before  the  court ;  otherwile  no  decree  can 
be  made  to  bind  them  :  and  muft  be  figned  by  counsel,  as  a  cer- 
tificate of  it's  decency  and  propriety,  For  it  muft  not  contain 
matter  either  fcandalous  or  impertinent  :  if  it  does,  the  defend- 
ant may  refufe  to  anfwer  it,  till  fuch  fcandal  or  impertinence  is 
expunged,  which  is  done  upon  an  order  to  refer  it  to  one  of  the 
officers  of  the  court,  called  a  mafter  in  chancery  -,  of  whom  there 
are  in  number  twelve,  including  the  mafter  of  the  rolls,  all  cf 
whom,  fo  late  as  the  reign  of  queen  Elizabeth,  wejre  commonly 

doctors 
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dotftors  of  the  civil  law5.  The  matter  is  to  examine  the  propriety 
of  the  bill  :  and,  if  he  reports  it  fcandalous  or  impertinent,  fuch 
matter  mutt  be  ftruck  out,  and  the  defendant  mail  have  his  cofts; 
which  ought  of  right  to  be  paid  by  the  counfel  who  figned  the 
bill. 

WHEN  the  bill  is  filed  in  the  office  of  the  fix  clerks,  (who 
originally  were  all  in  orders;  and  therefore,  when  the  conftitution 
of  the  court  began  to  alter,  a  law  *  was  made  to  permit  them  to 
marry)  when,  I  fay,  the  bill  is  thus  filed,  if  an  injunction  be 
prayed  therein,  it  may  be  had  at  various  ftages  of  the  caufe,  ac- 
cording to  the  circumftances  of  the  cafe.  If  the  bill  be  to  flay 
execution  upon  an  oppreffive  judgment,  and  the  defendant  does 
not  put  in  his  anfwer  within  the  ftated  time  allowed  by  the  rules 
of  the  court,  an  injunction  will  iffue  of  courfe  :  and,  when  the 
anfwer  comes  in,  the  injunction  can  only  be  continued  upon  a 
fufficient  ground  appearing  from  the  anfwer  itfelf.  But  if  an  in- 
junction be  wanted  to  Hay  wafte,  or  other  injuries  of  an  equally 
urgent  nature,  then  upon  the  filing  of  the  bill,  and  a  proper  cafe 
fupported  by  affidavits,  the  court  will  grant  an  injunction  imme- 
diately, to  continue  till  the  defendant  has  put  in  his  anfwer,  and 
till  the  court  mail  make  fome  farther  order  concerning  it :  and, 
when  the  anfwer  comes  in,  whether  it  mall  then  be  difTolved 
or  continued  till  the  hearing  of  the  caufe,  is  determined  by  the 
court  upon  argument,  drawn  from  confidering  the  anfwer  and  af- 
fidavits together. 

BUT,  upon  common  bills,  as  foon  as  they  are  filed,  procefs  of 
fubpoena  is  taken  out ;  which  is  a  writ  commanding  the  defend- 
ant to  appear  and  anfwer  to  the  bill,  on  pain  of  100  /.  But  this 
Is  not  all :  for,  if  the  defendant,  on  fervice  of  \hzfubpoena,  does 
not  appear  within  tthe  time  limited  by  the  rules  of  the  court, 
and  plead,  demur,  or  anfwer  to  the  bill,  he  is  then  faid  to  be  in 
contempt  -,  and  the  refpedtive  proceffes  of  contempt  are  in  fuccef- 
five  order  awarded  againft  him.  The  firfl  of  which  is  an  at- 

•  Smith's  comraonw.  b.  2.  c.  iz,  '  Stat.  14  &  15  Hen. VIII.  c.  8, 
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tachment,  which  is  a  writ  in  the  nature  of  a  capias,  directed  to  the 
fheriff,  and  commanding  him  to  attach,  or  take  up,  the  defend- 
ant, and  bring  him  into  court.     If  the  fheriff  returns  that  the 
defendant  non  eft  inventits,  then  an  attachment  with  proclamations 
ifTues;  which,  befides   the  ordinary  form  of  attachment,  directs 
the   fheriff   that    he    caufe    public  proclamations  to   be  made, 
throughout  the  county,  to  fummon  the  defendant,  upon  his  al- 
legiance, perfonally  to  appear  and  anfwer.     If  this  be  alfo  re- 
turned with  a  non  eft  inventus,  and  he  ftill  ftands  out  in  contempt, 
a  commijjion  of  rebellion  is  awarded  againft  him,  for  not  obeying 
the  proclamations  according  to  his  allegiance  ;  and  four  com- 
miffioners  therein  named,  or  any  of  them,  are  ordered  to  attach 
him  wherefoever  he  may  be  found  in  Great  Britain,  as  a  rebel 
and  contemner  of  the  king's  laws  and  government,  by  refufing 
to  attend  his  fovereign  when  thereunto  required  :  fince,  as  was 
before  obferved  u,  matters  of  equity  were  originally  determined 
by  the  king  in  perfon,  aflifted  by  his  council ;   though  that  bufi- 
nefs  is  now  devolved  upon  his  chancellor.     If  upon  this  com- 
miffion  of  rebellion  a  non  eft  inventus  is  returned,  the  court  then 
fends  a  ferjeant  at  arms  in  queft  of  him ;  and,  if  he  eludes  the 
fearch  of  the  ferjeant  alfo,  then  a  fequeftration  ifTues  to  feife  all 
his  perfonal  eftate,    and   the  profits  of  his   real,  and  to  detain 
them,  fubjeft  to  the  order  of  the  court.     Sequeftrations  were  firfl 
introduced  by  fir  Nicholas  Bacon,  lord  keeper  in  the  reign  of 
queen  Elizabeth  -,  before  which  the  court  found  fome  difficulty 
in  enforcing  it's  procefs  and  decrees  w.     After  an  order  for  a  fe- 
queftration iffued,  the  plaintiff's  bill  is  to  be  taken  pro  confeffb, 
and  a  decree  to  be  made  accordingly.    So  that  the  fequeftration 
does  not  feem  to  be  in  the  nature  of  procefs  to  bring  in  the  de- 
fendant,   but  only  intended   to  enforce  the  performance  of  the 
decree.     Thus  much  if  the  defendant  abfconds. 

I 

IF  the  defendant  is  taken  upon  any  of  this  procefs,  he  is  to 
be  committed  to  the  fleet,  or  other  prifon,  till  he  puts  in  his 
appearance,  or  anfwer,  or  performs  whatever  elfe  this  procefs  is 

u  Pa£- 5°«  "  i  Vern.  421, 

iffued. 


Ch.  27.  WRONGS.  445 

iffued  to  enforce,  and  alfo  clears  his  contempts  by  paying  the 
cofts  which  the  plaintiff  has  incurred  thereby.  For  the  fame  kind 
of  procefs  is  iflued  out  in  all  forts  of  contempts  during  the  pro- 
grefs  of  the  caufe,  if  the  parties  in  any  point  refufe  or  neglect  to 
obey  the  order  of  the  court, 

THE  procefs  againft  a  body  corporate  is  by  dijlringas,  to  dif- 
trein  them  by  their  goods  and  chattels,  rents  and  profits,  till  they 
fliall  obey  the  fummons  or  directions  of  the  court.  And,  if  a  peer 
is  a  defendant,  the  lord  chancellor  fends  a  letter  mi/five  to  him  to 
requeft  his  appearance,  together  with  a  copy  of  the  bill ;  and,  if 
he  neglects  to  appear,  then  he  may  be  ferved  with  a  fubpoena-, 
and,  if  he  continues  ft  ill  in  contempt,  a  fequeftration  iffues  out 
immediately  againft  his  lands  and  goods,  without  any  of  the 
mefne  procefs  of  attachments,  &c,  which  are  directed  only 
againft  the  perfon,  and  therefore  cannot  affect  a  lord  of  parlia- 
ment. The  fame  procefs  iffues  againft  a  member  of  the  houfe 
of  commons,  except  only  that  the  lord  chancellor  fends  him  no 
letter  miflive. 

THE  ordinary  procefs  before-mentioned  cannot  be  fued  out, 
till  after  fervice  of  the  fubpoena,  for  then  the  contempt  begins  ; 
otherwife  he  is  not  prefumed  to  have  notice  of  the  bill  :  and 
therefore,  by  abfconding  to  avoid  the  fubpoena,  a  defendant 
might  have  eluded  juftice,  till  the  ftatute  5  Geo.  II.  c.  25. 
which  enacts  that,  where  the  defendant  cannot  be  found  to  be 
ferved  with  procefs  of  fubpoena,  and  abfconds  (as  is  believed)  to 
avoid  being  ferved  therewith,  a  day  (hall  be  appointed  him  to 
appear  to  the  bill  of  the  plaintiff;  which  is  to  be  inferted  in  the 
London  gazette,  read  in  the  parifh  church  where  the  defendant 
laft  lived,  and  fixed  up  at  the  royal  exchange  :  and  if  the  de- 
fendant doth  not  appear  upon  that  day,  the  bill  mail  be  take» 
pro  confejjb. 

Bu  T  if  the  defendant  appears  regularly,  and  takes  a  copy  of. 
the  bill,  he  is  next  to  demur,  plead,  or  anfwr.. 

ABE- 
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ADEMURRERin  equity  is  nearly  of  the  fame  nature  as  a  demur- 
rer in  law  ;  being  an  appeal  to  the  judgment  of  the  court, 
whether  the  defendant  (hall  be  bound  to  anfwer  the  plaintiff's 
bill  :  as,  for  want  of  fufficient  matter  of  equity  therein  con- 
tained ;  or  where  the  plaintiff,  upon  his  own  mewing,  appears 
to  have  no  right ;  or  where  the  bill  feeks  a  difcovery  of  a  thing 
which  may  caufe  a  forfeiture  of  any  kind,  or  may  convict  a  man 
of  any  criminal  mif-behaviour.  For  any  of  thefe  caufes  a  de- 
fendant may  demur  to  the  bill.  And  if,  on  demurrer,  the  de- 
fendant prevails,  the  plaintiff's  bill  (hall  be  difmiffed  :  if  the  de- 
murrer be  over-ruled,  the  defendant  is  ordered  to  anfwer. 

A  PLEA  may  be  either  to  the  jurifdiftion ;  (hewing  that  the 
court  has  no  cognizance  of  the  caufe  :  or  to  the  perfon  ;  (hewing 
fome  difability  in  the  plaintiff,  as  by  outlawry,  excommunication, 
and  the  like  :  or  it  is  in  bar ;  (hewing  fome  matter  wherefore 
the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  releafe,  or  a  former  decree.  And  the  truth  of  this  plea 
the  defendant  is  bound  to  prove,  if  put  upon  it  by  the  plaintiff. 
But  as  bills  are  often  of  a  complicated  nature,  and  contain  various 
matter,  a  man  may  plead  as  to  part,  demur  as  to  part,  and  an- 
fwer to  the  refidue.  But  no  exceptions  to  formal  minutiae  in  the 
pleadings  will  be  here  allowed ;  for  the  parties  are  at  liberty,  on 
the  difcovery  of  any  errors  in  form,  to  amend  them  *. 

A  N  anfwer  is  the  moft  ufual  defence  that  is  made  to  a  plain- 
tiff's bill.  It  is  given  in  upon  oath,  or  the  honour  of  a  peer  or 
peerefs ;  but,  where  there  are  amicable  defendants,  their  anfwer 
is  ufually  taken  without  oath  by  confent  of  the  plaintiff.  This 
method  of  proceeding  is  taken  from  the  ecclefiaftical  courts,  like 
the  reft  of  the  practice  in  chancery  :  for  there,  in  almoft  every 
cafe,  the  plaintiff  may  demand  the  oath  of  his  adverfary  in  fup- 

*  En  ceft  court  de  cbaitncerie,  home  tie  ferra  dolt  agarder  folonque  confciens,  et  nemi  ex  rigore 
prejudice  par  fan  myffkdying  au  fur  defaut  de  juris.  (Dy-iierfite  des  courts,  edit.  1534.  fol. 
fcrme,  mes  /ohnyue  le  veryte  del  mater  :  car  il  296,  297.  Bro.  Abr.  t.  jurifditiien.  50  J 
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ply  of  proof.    Formerly  this  was  done  in  thofe  courts  with  com- 
purgators,  in  the  manner   of  our  waging  of  law  :   but  this  has 
been  long  difufed  ;  and  inftead  of  it  the  prefent  kind  of  purgati- 
tion,   by   the  fingle   oath   of  the  party  himfelf,  was  introduced. 
This  oath  was  made  ufe  of  in  the  fpiritual  courts,  as  well  in  cri- 
minal  cafes  of  ecclefiaftical   cognizance,  as  in  matters  of  civil 
right :    and  it   was  then  ufually  denominated  the  oath  ex  officio  y 
whereof  the  high  commiffion  court  in  particular  made  a  moil 
extravagant  and  illegal   ufe  ;    forming  a  court  of  inquifition,  in 
which  all  perfons  were  obliged  to  anfwer,  in  cafes  of  bare  fuf- 
picion,  if  the  commiffioners  thought  proper  to  proceed  againft 
them  ex  officio  for  any  fuppofed  ecclefiaftical  enormities.  But  when 
the  high   commiffion   court  was  abolifhed  by  ftatute  16  Car.  I. 
c.  11.  this   oath   ex  officio  was  abolifhed  with  it ;    and  it  is  alfo 
enadted  by  ftatute  13  Car.  II.  ft.  i.    c.  12.   "  that  it  fhall  not  be 
"  lawful  for  any  bifhop  or  ecclefiaftical  judge  to  tender  to  any 
"  perfon  the  oath  ex  officio,  or  any  other  oath  whereby  the  party 
"  may  be  charged  or  compelled  to  confefs,  accufe,  or  purge  him- 
"  felf  of  any  criminal  matter."    But  this  does  not  extend  to  oaths 
in  a  civil  fuit,  and  therefore  it  is  ftill  the  pradice  both  in  the 
fpiritual  courts,  and'  in  equity,  to  demand  the  perfonal  anfwer 
of  the  party  himfelf  upon  oath.    Yet  if  in  the  bill  any  queftion 
be  put,  that  tends  to  the  difcovery  of  any  crime,   the  defendant 
may  thereupon  demur,  as  was  before  obferved,  and  may  refufe 
to  anfwer. 

I  F  the  defendant  lives  within  twenty  miles  of  London,  he 
muft  be  fworn  before  one  of  the  mafters  of  the  court ;  if  far- 
ther off,  there  may  be  a  dedimus  poteftatem  or  commiffion  to  take 
his  anfwer  in  the  country,  where  the  commiffioners, adminifter 
him  the  ufual  oath  ;  and  then,  the  anfwer  being  fealed  up,  either 
one  of  the  commiffioners  carries  it  up  to  the  court ;  or  it  is  fent 
by  a  meffenger,  who  fwears  he  received  it  from  one  of  the.  com- 
miffioners, and  that  the  fame  has  not  been  opened  or  altered 
fince  he  received  it.  An  anfwer  muft  be  figned  by  counfel,  and 
rnuft  either  deny  or  confefs  all  the  material  parts  of  the  bill ; 

or 
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or  it  may  confefs  and  avoid,  that  is,  juflify  or  palliate  the 
fads.  If  one  of  thefe  is  not  done,  the  anfwer  may  be  excepted 
to  for  infufficiency,  and  the  defendant  be  compelled  to  put  in  a 
more  fufficient  anfwer.  A  defendant  cannot  pray  any  thing  in 
this  his  anfwer,  but  to  be  difmiiTed  the  court  :  if  he  has  any 
relief  to  pray  againft  the  plaintiff,  he  mufl  do  it  by  an  original 
bill  of  his  own,  which  is  called  a  crofs  bill. 

AFTER  anfwer  put  in,  the  plaintiff,  upon  payment  of  cofls, 
may  amend  his  bill,  either  by  adding  new  parties,  or  new  mat- 
ter, or  both,  upon  the  new  lights  given  him  by  the  defendant ; 
and  the  defendant  is  obliged  to  anfwer  afrefh  to  fuch  amended 
bill.  But  this  mufl  be  before  the  plaintiff  has  replied  to  the  de- 
fendant's anfwer,  whereby  the  caufe  is  at  iffue ;  for  afterwards, 
if  new  matter  arifes,  which  did  not  exift  before,  he  mufl  fet  it 
forth  by  a  fupplemental  bill.  There  may  be  alfo  a  bill  of  revivor, 
when  the  fuit  is  abated  by  the  death  of  any  of  the  parties  j  in 
order  to  fet  the  proceedings  again  in  motion,  without  which  they 
remain  at  a  fland.  And  there  is  likewife  a  bill  of  Interpleader ; 
where  a  perfon  who  owes  a  debt  or  rent  to  one  of  the  parties  in 
fuit,  but,  till  the  determination  of  it,  he  knows  not  to  which, 
defires  that  they  may  interplead,  that  he  may  be  fafe  in  the  pay- 
ment. In  this  laft  cafe  it  is  ufual  to  order  the  money  to  be  paid 
into  court,  for  the  benefit  of  fuch  of  the  parties,  to  whom  upon 
hearing  the  court  fhall  decree  it  to  be  due.  But  this  depends 
upon  circumftances  :  and  the  plaintiff  muft  alfo  annex  an  affida- 
vit to  his  bill,  fwearing  that  he  does  not  collude  with  either  of 
the  parties. 

IF  the  plaintiff  finds  fufficient  matter  confeffed  in  the  defend- 
ant's anfwer  to  ground  a  decree  upon,  he  may  proceed  to  the 
hearing  of  the  caufe  upon  bill  and  anfwer  only.  But  in  that 
cafe  he  mufl  take  the  defendant's  anfwer  to  be  true  in  every 
point.  Othervvife  the  courfe  is  for  the  plaintiff  to  reply  gene- 
rally to  the  anfwer,  averring  his  bill  to  be  true,  certain,  and  fuf- 
ficient, and  the  defendant's  anfwer  to  be  directly  the  reverfe ; 

which 


Ch.  27.  WRONGS.  44.9 

which  he  is  ready  to  prove  as  the  court  fliall  award :  upon  which 
the  defendant  rejoins,  averring  the  like  on  his  fide  ;  which  is 
joining  iffue  upon  the  facts  in  difpute.  To  prove  which  facts  is 
the  next  concern. 

THIS  is  done  by  examination  of  witneffes,  and  taking  their 
depofitions  in  writing,  according  to  the  manner  of  the  civil  law. 
And  for  that  purpofe  interrogatories  are  framed,  or  queftions  in 
writing ;  which,  and  which  only,  are  to  be  propofed  to,  and 
afked  of,  the  witnefles  in  the  caufe.  Thefe  interrogatories  mull 
be  mort  and  pertinent :  not  leading  ones ;  (as  "  did  not  you  fee 
"  this,  or,  did  not  you  hear  that  ?" )  for  if  they  be  fuch,  the 
depofitions  taken  thereon  will  be  fuppreffed  and  not  fuffered  to 
be  read.  For  the  purpofe  of  examining  witneffes  in  or  near 
London,  there  is  an  examiner's  office  appointed;  but,  for  evi- 
dence who  live  in  the  country,  a  commiffion  to  examine  wit- 
neffes is  ufually  granted  to  four  commiffioners,  two  named  of 
each  fide,  or  any  three  or  two  of  them,  to  take  the  depofitions 
there.  And  if  the  witneffes  refide  beyond  fea,  a  commiffion  may 
be  had  to  examine  them  there  upon  their  own  oaths,  and  (if  fo- 
reigners) upon  the  oaths  of  fkilful  interpreters.  And  it  hath  been 
held y  that  the  depofition  of  an  heathen  who  believes  in  the  fu- 
preme  being,  taken  by  commiffion  in  the  mofl  folemn  manner 
according  to  the  cuftom  of  his  own  country,  may  be  read  in 
evidence. 

THE  commiffioners  are  fworn  to  take  the  examinations  truly 
and  without  partiality,  and  not  to  divulge  them  till  published  in 
the  court  of  chancery ;  and  their  clerks  are  alfo  fworn  to  fecrefy. 
The  witneffes  are  compellable  by  procefs  of  fubpoena,  as  in  the 
courts  pf  common  law,  to  appear  and  fubmit  to  examination. 
And  when  their  depofitions  are  taken,  they  are  tranfmitted  to 
the  court  with  the  fame  care  that  the  anfwer  of  a  defendant  is 
Tent. 

*  Qmichund  --u.  Barker,   i  Atk.  21. 

VOL,  III.  lii  IF 
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IF  witnefles  to  a  difputable  facl:  are  old  and  Infirm,  it  is  very 
ufual  to  file  a  bill  to  perpetuate  the  teftimony  of  thofe  witnefles, 
although  no  fuit  is  depending  j  for,  it  may  be,  a  man's  antago- 
nift  only  waits  for  the  death  of  fome  of  them  to  begin  his  fuit. 
This  is  moft  frequent  when  lands  are  devifed  by  will  away  from 
the  heir  at  law ;  and  the  devifee,  in  order  to  perpetuate  the  tef- 
timony of  the  witnefles  to  fuch  will,  exhibits  a  bill  in  chancery 
againft  the  heir,  and  fets  forth  the  will  'verbatim  therein,  fug- 
gefting  that  the  heir  is  inclined  to  difpute  it's  validity :  and  then, 
the  defendant  having  anfwered,  they  proceed  to  iflue  as  in  other 
cafes,  and  examine  the  witnefles  to  the  will ;  after  which  the 
caufe  is  at  an  end,  without  proceeding  to  any  decree,  no  relief 
being  prayed  by  the  bill :  but  the  heir  is  intitled  to  his  cofls, 
even  though  he  contefls  the  will.  This  is  what  is  ufually  meant 
by  proving  a  will  in  chancery. 

WHEN  all  the  witnefles  are  examined,  then,  and  not  before, 
the  depofitions  may  be  publifhed,  by  a  rule  to  pafs  publication  ; 
after  which  they  are  open  for  the  infpedtion  of  all  the  parties, 
and  copies  may  be  taken  of  them.  The  caufe  is  then  ripe  to  be 
fet  down  for  hearing,  which  may  be  done  at  the  procurement  of 
the  plaintiff,  or  defendant,  before  either  the  lord  chancellor  or 
the  matter  of  the  rolls,  according  to  the  difcretion  of  the  clerk 
in  court,  regulated  by  the  nature  and  importance  of  the  fuit,  and 
the  arrear  of  caufes  depending  before  each  of  them  refpedlively. 
Concerning  the  authority  of  the  matter  of  the  rolls  to  hear  and 
determine  caufes,  and  his  general  power  in  the  court  of  chancery, 
there  were  (not  many  years  fince)  divers  queftions  and  difputes 
very  warmly  agitated  -,  to  quiet  which  it  was  declared  by  flatute 
3  Geo.  II.  c.  30.  that  all  orders  and  decrees  by  him  made,  ex- 
cept fuch  as  by  the  courfe  of  the  court  were  appropriated  to  the 
great  feal  alone,  fliould  be  deemed  to  be  valid ;  fubject  never- 
thelefs  to  be  difcharged  or  altered  by  the  lord  chancellor,  and  fo 
as  they  fliall  not  be  inrolled,  till  the  fame  are  figned  by  his  lord- 
fhip.  Either  party  may  be  jubpoena&  to  hear  judgment  on  the 

day 
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day  fo  fixed  for  the  hearing :  and  then,  if  the  plaintiff  does  not 
attend,  his  bill  is  difmiffed  with  cofts  ;  or,  if  the  defendant  makes 
default,  a  decree  will  be  made  againft  him,  which  will  be  final, 
unlefs  he  pays  the  plaintiff's  cofts  of  attendance,  and  fliews  good 
caufe  to  the  contrary  on  a  day  appointed  by  the  court.  A  plain- 
tiff's bill  may  alfo  at  any  time  be  difmiffed  for  want  of  profecu- 
tion,  which  is  in  the  nature  of  a  nonfuit  at  law,  if  he  fuffers 
three  terms  to  elapfe  without  moving  forward  in  the  caufe. 

WHEN  there  are  crofs  caufes,  on  a  crofs  bill  filed  by  the  de- 
fendant againft  the  plaintiff'  in  the  original  caufe,  they  are  gene- 
rally contrived  to  be  brought  on  together,  that  the  fame  hearing 
and  the  fame  decree  may  ferve  for  both  of  them.    The  method 
of  hearing  caufes  in  court  is  ufually  this.    The  parties  on  both 
fides  appearing  by  their  counfel,  the  plaintiff's  bill  is  firft  open- 
ed, or  briefly  abridged,  and  the  defendant's  anfwer  alfo,  by  the 
junior  counfel  onveach  fide  :    after  which  the  plaintiff's  leading 
counfel  ftates  the  cafe  and  the  matters  in  iffue,  and  the  points  of 
equity  arifing  therefrom  :  and  then  fuch  depofijions  as  are  called 
for  by  the  plaintiff  are  read  by  one  of  the  fix  clerks,  and  the 
plaintiff  may  alfo  read  fuch  part  of  the  defendant's  anfwer,  as  he 
thinks  material  or  convenient1:  and  after  this  the  reft  of  the 
counfel  for  the  plaintiff  make  their  obfervations  and  arguments. 
Then  the  defendant's  counfel  go  through  the  fame  procefs  for 
him,  except  that  they  may  not  read  any  part  of  his  anfwer; 
and  the  counfel  for  the  plaintiff  are  heard  in   reply.     When 
all  are  heard,  the  court  pronounces  the  decree,  adjufting  every 
point  in  debate  according  to  equity  and  good  confcience ;  which 
decree  being   ufually  very  long,  the  minutes  of  it  are  taken 
down,  and  read  openly  in  court  by  the  regiftrar.     The  matter 
of  cofts  to  be  given  to  either  party,  is  not  here  held  to  be  a  point 
of  right,    but  merely  difcretionary  (by  the  ftatute  \j~R\c.  II. 
c.  6.)  according  to  the  circumftances  of  the  cafe,  as  they  appear 

z  On  a  trial  at  law  if  the  plaintiff  reads  of  it  he  fliews  a  reliance  on  the  truth  of  the 
any  part  of  the  defendant's  anfwer,  he  muft  defendant's  teftimony,  and  makes  the  whole 
read  the  whole  of  it ;  for  by  reading  any  of  his  anfwer  evidence, 

I  i  i  2  more 
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more  or  lefs  favourable  to  the  party  vanquimed.  And  yet  the  fta- 
tute  15  Hen.  VI.  0.4.  feems  expreflly  to  diredt,  that  as  well  da- 
mages as  cofts  (hall  be  given  to  the  defendant,  if  wrongfully  vex- 
ed in  this  court. 

THE  chancellor's  decree  is  either  interlocutory  or  final.  It 
very  feldom  happens  that  the  firft  decree  can  be  final,  or  con- 
clude the  caufe ;  for,  if  any  matter  of  facl:  is  ftrongly  con- 
troverted, this  court  is  fo  fenfible  of  the  deficiency  of  trial  by 
written  depofitions,  that  it  will  not  bind  the  parties  thereby, 
but  ufually  diredls  the  matter  to  be  tried  by  jury;  efpecially  fuch 
important  facls  as  the  validity  of  a  will,  or  whether  A  is  the 
heir  at  law  to  B,  or  the  exiftence  of  a  modus  decimandi  or  real 
and  immemorial  compofition  for  tithes.  But,  as  no  jury  can  be 
fummoned  to  attend  this  court,  the  fadt  is  ufually  directed  to  be 
tried  at  the  bar  of  the  court  of  king's  bench  or  at  the  arfifes, 
upon  a  feigned  ijjue.  For,  (in  order  to  bring  it^there,  and  have 
the  point  in  difpute,  and  that  only,  put  in  iffue)  an  adlion  is 
feigned  to  be  brought,  wherein  the  pretended  plaintiff'  declares, 
that  he  laid  a  wager  of  5  /.  with  the  defendant,  that  A  was  heir 
at  law  to  B  ;  and  then  avers  that  he  is  fo ;  and  brings  his  adlion 
for  the  5/.  The  defendant  allows  the  wager,  but  avers  that  A 
is  not  the  heir  to  B  ;  and  thereupon  that  illue  is  joined,  which 
is  directed  out  of  chancery  to  be  tried  :  and  thus  the  verdidl  of 
the  jurors  at  law  determines  the  facl  in  the  court  of  equity. 
Thefe  feigned  iffues  feem  borrowed  from  \.\\zfponfio  judicialis  of 
the  Romans  a:  and  are  alfo  frequently  ufed  in  the  courts  of  law, 
by  confent  of  the  parties,  to  determine  fome  difputed  right  with- 
out the  formality  of  pleading,  and  thereby  to  fave  much  time  and 
expenfe  in  the  decifion  of  a  caufe. 

So  likewife,  if  a  queftion  of  mere  law  arifes  in  the  courfe  of 
a  caufe,  as  whether  by  the  words  of  a  will  an   eftate  for  life  or 

a  Nota  eft  ffcnjio  judirialii  :  "  fpondefne  "  fpondeo,  ni  meus  Jit."  Vide  Heinecc.  Antl- 
"  qutKgentc-s,  _fi  meus  Jit  ?  ffondeo,  fe  tuus  fit.  qultat.  I.  3.  t.  16.  §.3.  £jf  Sigon.  de  jadiais 
"  £t  tit  qiuque  ffondefne  quingeuds,  nituusfit?  /.  2I./>.  466.  citat.  ibid. 
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in  tail  is  created,  or  whether  a  future  intereft  devifcd  by  a  tefta- 
tor  {hall  operate  as  a  remainder  or  an  executory  devife,  it  is  the 
practice  of  this  court  to  refer  it  to  the  opinion  of  the  judges  of 
the  court  of  king's  bench,  upon  a  cafe  ftated  for  that  purpofe  ; 
wherein  all  the  material  facts  are  admitted,  and  the  point  of  law 
is  fubmitted  to  their  decifion  :  who  thereupon  hear  it  folemnly 
argued  by  counfel  on  both  fides,  and  certify  their  opinion  to  the 
chancellor.  And  upon  fuch  certificate  the  decree  is  ufually 
founded. 

ANOTHER  thing  alfo  retards  the  completion  of  decrees. 
Frequently  long  accounts  are  to  be  fettled,  incumbrances  and 
debts  to  be  enquired  into,  and  a  hundred  little  facts  to  be  cleared 
up,  before  a  decree  can  do  full  and  fufficient  juftice.  Thefe 
matters  are  always  by  the  decree  on  the  firft  hearing  referred  to  a 
mafter  in  chancery  to  examine  -,  which  examinations  frequently 
laft  for  years  :  and  then  he  is  to  report  the  fact,  as  it  appears 
to  him,  to  the  court.  This  report  may  be  excepted  to,  dif- 
proved,  and  over-ruled  j  or  otherwife  is  confirmed,  and  mads 
abfolute,  by  order  of  the  court. 

WH  E  N  all  iffues  are  tried  and  fettled,  and  all  references  to 
the  mafter  ended,  the  caufe  is  again  brought  to  hearing  upon 
the  matters  of  equity  referved  ;  and  a  final  decree  is  made  :  the 
performance  of  which  is  inforced  (if  neceflary)  by  commitment 
of  the  perfon  or  fequeftration  of  the  party's  eftate.  And  if  by 
this  decree  either  party  thinks  himfelf  aggrieved,  he  may  pe- 
tition the  chancellor  for  a  rehearing  ;  whether  it  was  heard  be- 
fore his  lordfhip,  or  any  of  the  judges,  fitting  for  him,  or  before 
the  mafter  of  the  rolls.  For  whoever  may  have  heard  the  caufe, 
it  is  the  chancellor's  decree,  and  muft  be  figned  by  him  before  it 
is  enrolled  b ;  which  is  done  of  courfe  unlefs  a  rehearing  be  de- 
lired.  Every  petition  for  a  rehearing  muft  be  figned  by  two  coun- 
fel of  character,  ufually  fuch  as  have  been  concerned  in  the 
caufe,  certifying  that  they  apprehend  the  caufe  is  proper  to  be 

b  Stat.  3  Geo.  If.  c.  30.    See  pag.  450. 
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reheard.  And  upon  the  rehearing  all  the  evidence  taken  in  the 
caufe,  whether  read  before  or  not,  is  now  admitted  to  be  read  : 
becaufe  it  is  the  decree  of  the  chancellor  himfelf,  who  only  now 
fits  to  hear  reafons  why  it  fhould  not  be  enrolled  and  perfected ; 
at  which  time  all  omiflions  of  either  evidence  or  argument  may 
be  fupplied  c.  But,  after  the  decree  is  once  figned  and  enrolled, 
it  cannot  be  reheard  or  redlified,  but  by  bill  of  review,  or  by 
appeal  to  the  houfe  of  lords. 

A  BILL  of  review  may  be  had  upon  apparent  error  in  judg- 
ment, appearing  on  the  face  of  the  decree ;  or,  by  fpecial  leave 
of  the  court,  upon  oath  made  of  the  difcovery  of  new  matter  or 
evidence,  which  could  not  poflibly  be  had  or  ufed  at  the  time 
when  the  decree  pafTed.  But  no  new  evidence  or  matter  then  in 
the  knowlege  of  the  parties,  and  which  might  have  been  ufed 
before,  mail  be  a  fufficient  ground  for  a  bill  of  review. 

A  N  appeal  to  parliament,  that  is,  to  the  houfe  of  lords,  is 
the  dernier  refort  of  the  fubject  who  thinks  himfelf  aggrieved 
by  any  interlocutory  order  or  final  determination  in  this  court : 
and  it  is  effected  by  petition  to  the  houfe  of  peers,  and  not  by 
•writ  of  error,  as  upon  judgments  at  common  law.  This  jurif- 
diction  is  faid d  to  have  begun  in  1 8  Jac.  I.  and  certainly  the  firfl 
petition,  which  appears  in  the  records  of  parliament,  was  pre- 
ferred in  that  year  %  and  the  firfl  that  was  heard  and  determined 
(though  the  name  of  appeal  was  then  a  novelty)  was  prefented  in 
a  few  months  after f :  both  levelled  againft  the  lord  keeper  Ba- 
con for  corruption,  and  other  mifbehaviour.  It  was  afterwards 
warmly  controverted  by  the  houfe  of  commons  in  the  reign  of 
Charles  the  fecond8.  But  this  difpute  is  now  at  refth  :  it  being 
obvious  to  the  reafon  of  all  mankind,  that,  when  the  courts  of 
equity  became  principal  tribunals  for  deciding  caufes  of  property, 
a  revifion  of  their  decrees  (by  way  of  appeal)  became  equally  ne- 


c  Gilb.  Rep.  151, 152.  r  Ibid.  3,  1 1,  12  Dec.  1621. 

*  Com.  journ.   13  Mar.  1704.  *  Com.  journ.  19  Nov.  1675^ 

e  Lord's  journ.  23 Mar.  1620.  h  Show.  Parl.  C.  Si. 
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ceflary,  as  a  writ  of  error  from  the  judgment  of  a  court  of  law. 
And,  upon  the  fame  principle,  from  decrees  of  the  chancellor 
relating  to  the  commiffioners  for  the  diflblution  of  chauntries, 
&c,  under  the  ftatute  37  Hen. VIII.  c.  4.  (as  weft  as  for  charit- 
able ufes  under  ftatute  43  Eliz.  c.  4.)  an  appeal  to  the  king  in 
parliament  was  always  unqueftionably  allowed  '.  But  no  new 
evidence  is  admitted  in  the  houfe  of  lords  upon  any  account,  for 
this  is  a  diftinct  jurifdictionk:  which  differs  it  very  considerably 
from  thofe  inflances,  wherein  the  fame  jurifdiction  revifes  and 
corrects  it's  own  acts,  as  in  rehearings  and  bills  of  review.  For 
it  is  a  practice  unknown  to  our  law,  (though  conftantly  followed 
in  the  fpiritual  courts)  when  a  fuperior  court  is  reviewing  the 
fentence  of  an  inferior,  to  examine  the  juftice  of  the  former  de- 
cree by  evidence  that  was  never  produced  below.  This  is  the 
general  method  of  proceeding  in  the  courts  of  equity. 

'  Duke's  char.  ufes.  62.  k  Gilb.  Rep.  155, 156. 
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N°.  I. 
Proceedings  on  a  Writ  of  R  i  G  H  T  Patent. 

§.  r.    Writ  of  RIGHT  patent  in  the  COURT  BARON. 

dfc  JSD  JR.  (iD  C'  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth, 
to  Willoughby  earl  of  Abingdon,  greeting.  2IHe  command  you 
that  without  delay  you  hold  full  right  to  William  Kent  efquire,  of 
one  mefluage  and  twenty  acres  of  land  with  the  appurtenances  in 
Dorchefter,  which  he  claims  to  hold  of  you  by  the  free  fervice  of  one 
penny  yearly  in  lieu  of  all  fervices,  of  which  Richard  Allen  deforces 
him.  And  unlefs  you  fo  do,  let  the  fheriff  of  Oxfordftiire  do  it,  that 
we  no  longer  hear  complaint  thereof  for  defect  of  right.  Wtmf0  our- 
felf  at  Weftminfter,  the  twentieth  day  of  Auguft,  in  the  thirtieth  year 
of  our  reign. 

Pledges  of 


§.  2.    Writ  C/TOLT,  to  remove  it  into  /^COUNTY  COURT. 


Morton,  efquire,  fheriff  of  Oxfordfhire,  to  John  Long 
bailiff  errant  of  our  lord  the  king  and  of  myfelf,  greeting.  HBctaufe 
by  the  complaint  of  William  Kent  efquire,  perfonally  prefent  at  my 
county-court,  to  wit,  on  Monday  the  fixth  day  of  September  in  the 
thirtieth  year  of  the  reign  of  our  lord  GEORGE  the  fecond  by  the 
grace  of  God  of  Great  Britain,  France,  and  Ireland  k:ng,  defender  of 
the  faith,  and  fo  forth,  at  Oxford  in  the  fhirehoufe  there  holden,  I 
am  informed,  that  although  he  him  'elf  the  writ  of  our  faid  lord  the 
king  of  right  patent  directed  to  Willoughby  earl  of  Abingdon,  for  this 
VOL.  III.  *  that 
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N°.  I.  that  he  fhould  hold  full  right  to  the  faid  William  Kent  of  one  mef- 
fuage  and  twenty  acres  of  land  with  the  appurtenances  in  Dorchefter 
within  my  faid  county,  of  which  Richard  Allen  deforces  him,  hath  been 
brought  to  the  faid  Willoughby  earl  of  Abingdon  ;  yet,  for  that  the 
faid  Willoughby  earl  of  Abingdon  favoureth  the  faid  Richard  Allen 
in  this  part,  and  hath  hitherto  delayed  to  do  full  right  according  to 
the  exigence  of  the  faid  writ,  I  command  you  on  the  part  of  our  faid 
lord  the  king,  firmly  enjoining,  that  in  your  proper  perfon  you  go  to 
the  court  baron  of  the  faid  Willoughby  earl  of  Abingdon  at  Dor- 
chefter aforefaid,  and  take  away  the  plaint,  which  there  is  between  the 
faid  William  Kent  and  Richard  Allen  by  the  faid  writ,  into  my  county 
court  to  be  next  holden,  and  fummon  by  good  fummoners  the  faid 
Richard  Allen,  that  he  be  at  my  county  court  on  Monday  the  fourth 
day  of  October  next  coming  at  Oxford  in  the  mirehoufe  there  to  be 
holden,  to  anfwer  to  the  faid  William  Kent  thereof.  And  have  you 
there  then  the  faid  plaint,  the  fummoners,  and  this  precept.  (IBiUcu 
in  my  county  court  at  Oxford  in  the  fliirehoufe,  the  fixth  day  of  Sep- 
tember, in  the  year  aforefaid. 


§.  3.   Writ  of  PONE,  to  remove  it  into  the  Court  of  COMMON  PLEAS. 

<£>  Q;  £D  1R  CD  (0  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth,  to  the 
fheriff  of  Oxfordfliire,  greeting,  ^ut,  at  the  requeft  of  William  Kent, 
before  our  juftices  at  Weftminfter  on  the  morrow  of  All-Souls,  the 
plaint  which  is  in  your  county  court  by  our  writ '  of  right,  between 
the  faid  William  Kent  demandant,  and  Richard  Allen  tenant,  of  one 
mefiuage  and  twenty  acres  of  land  with  the  appurtenances  in  Dorchef- 
ter; and  fummon  by  good  fummoners  the  faid  Richard  Allen,  that  he 
be  then  there,  to  anfwer  to  the  faid  William  Kent  thereof.  And  have 
you  there  the  fummoners  and  this  writ.  Cttttncfgi  ourfelf  at  Weftmin- 
fter, the  tenth  day  of  September,  in  the  thirtieth  year  of  our  reign. 

§.  4.   Writ  of  R  i  G  H  T,  quia  Dominus  remifit  Curiam. 

d5  fifc  jSD  IR  (D5  C&  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth,  to  the 
fheriff  of  Oxfordmire,  greeting.  Commant)  Richard  Allen,  that  he 
juftly  and  without  delay  render  unto  William  Kent  one  meffuage  and 
twenty  acres  of  land  with  the  appurtenances  in  Dorchefter,  which  he 
claims  to  be  his  right  and  inheritance,  and  whereupon  he  complains 
that  the  aforeiaid  Richard  unjuftly  deforces  him.  And  unlefs  he  lhall 

fo 
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fo  do,  and  if  the  faid  William  fhall  give  you  fecurity  of  profecuting  his      N°.  I. 
claim,  then  fumtnon  by  good  fummoners  the  faid  Richard,  that  he  ap-   U»%-«»rf 
pear  before  our  juftices  at  Weftminfter  on  the  morrow  of  All  Souls, 
to  fhew  wherefore  he  hath  not  done  it.    And  have  you  there  the  fum- 
moners and  this  writ.    vHHttlttfg  ourfelf  at  Weftminfter,  the  twentieth 
day  of  Auguft,  in  the  thirtieth  year  of  our  reign.   Becaufe  Willoughby 
earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath  thereupon  remifed 
unto  us  his  court. 

Pledges  of   c  John  Doe.          Summoners  of  the  within  C  John  Den.      Sheriff's  Return/ 
profecution,  I  Richard  Roe.     named  Richard,  1  Richard  Fen. 


§.5.   The  Record,  'with  award  of  Bait  el. 

at  Weftminfter  before  fir  John  Willes  knight,  and  his  brethren, 
juftices  of  the  bench  of  the  lord  the  king  at  Weftminfter,  of  the 
term  of  faint  Michael  in  the  thirtieth  year  of  the  reign  of  the  lord 
GEORGE  the  fecond,  by  the  grace  of  God  of  Great  Britain,  France 
and  Ireland,  king,  defender  of  the  faith,  &c. 

Oxon.  i  SilUHtam  Kent,  efquire,  by  James  Parker  his  attorney,  de-w"t( 
to  wit.  J    mands  againft  Richard  Allen,  gentleman,  one  melTuage 
and  twenty  acres  of  land,  with  the  appurtenances,  in  Dorchefter,  as 
his  right  and  inheritance,  by  writ  of  the  lord  the  king  of  right,  fit*  Dem'nus  rani/it 
cattfe  Willoughby  earl  of  Abingdon  the  chief  lord  of  that  fee  hath  " 
now  thereupon  remifed  to  the  lord  the  king  his  court.    $nt>  tofiei'C*  Count« 
upon  he  faith,  that  he  himfelf  was  feifed  of  the  tenements  aforefaid, 
with  the  appurtenances,  in  his  demefne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  lord  GEORGE  the  firft  late  king  of 
Great  Britain,   by  taking  the  efplees  thereof  to  the  value  *  [of  ten^P1**'- 
(hillings,  and  more,  in  rents,  corn,  and  grafs.]    And  that  fuch  is  his 
right  he  offers  [fuit  and  good  proof.]    0niJ  the  faid  Richard  Allen, Defence, 
by  Peter  Jones  his  attorney,  conies  and  defends  the  right  of  the  faid 
William  Kent,  and  his  feifin,  when  [and  where  it  mail  behove  him,] 
and  all   [  that  concerns  it,]    and  whatfoever  [  he  ought  to  defend,] 
and  chiefly  the  tenements  aforefaid  with  the  appurtenances,  as  of  fee 
and  right,  [namely,  one  mefiuage  and  twenty  acres  of  land,  with  the 
appurtenances,  in  Dorchefter.]    $n&  this  he  is  ready  to  defend  by  theWa£"ofBatt<:1' 
body  of  his  free  man,  George  Rumbold  by  name,  who  is  prefent  here 
in  court  ready  to  defend  the  fame  by  his  body,  or  in  what  manner 

*  N.B.  The  claufes  between  hooks,  in  this  and  the  fubfequent  numbers  of  the  appen- 
dix, are  ufually  no  otherwise  exprefled  in  the  records  than  by  an  £5f, 

*  2  foever 
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foever  the  court  of  the  lord  the  king  fliall  confider  that  he  ought  to 
defend.     And  if  any  mifchance  mould  befal  the  laid  George  (which 
God  defend)  he  is  ready  to  defend  the  fame  by  another  man,  who 
[is  bonnden  and  able  to  defend  it.]    8n&  the  laid  William  Kent  faith, 
that  the  faid  Richard  Allen  unjuftly  defends  the  right  of  him  the  faid 
William,  and  his  feifin,  &V,  and  all,  &?f,  and  whatfoever,  &V,   and 
chiefly  of  the  tenements  aforefaid  with  the  appurtenances,  as  of  fee 
and  right,  &V  •,   becaufe  he  faith,  that  he  himfelf  was  feiled  of  the 
tenements  aforefaid,  with  the  appurtenances,  in  his  demefne  as  of  fee 
and  right,  in  the  time  of  peace,  in  the  time  of  the  faid  lord  GEORGE 
the  firft  late  king  of  Great  Britain,  by  taking  the  efplees  thereof  to 
the  value,  &c.    j3n&  that  fuch  is  his  right,  he  is  prepared  to  prove 
by  the  body  of  his  freeman,    Henry  Broughton  by  name,    who  is 
prefent  here  in  court  ready  to  prove  the  fame  by  his  body,  or  in  what 
manner  foever  the  court  of  the  lord  the  king  (hall  confider  that  he  ought 
to  prove ;  and  if  any  mifchance  mould  befal  the  faid  Henry  (which  God 
defend)  he  is  ready  to  prove  the  fame  by  another  man,  who,  &c* 
Stlti  hereupon  it  is  demanded  of  the  faid  George  and  Henry,  whether 
they  are  ready  to  make  battel,  as  they  before  have  waged  it :   who  fay 
that   they  are.     5lnU  the  fame  George  Rumbold  giveth  gage  of  de- 
fending,   and  the  faid  Henry   Broughton   giveth   gage  of  proving ; 
and,  fuch  engagement  being  given  as  the  manner  is,  it  is  demanded 
of  the  faid  William  Kent  and  Richard  Allen,  if  they  can  fay  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  cafe.;  who  fay 
that  they  cannot,     ^jjettfott  it  10  COUftOCCED,  that  battel  be  made 
thereon,  &c.  Slttl  the  faid  George  Rumbold  findeth  pledges  of  battel, 
to  wit,  Paul  Jenkins  and  Charles  Carter-,  and  the  faid  Henry  Broughton 
findeth  alfo  pledges  of  battel,  to  wit,  Reginald  Read  and  Simon  Tay- 
ler.    3uD  thereupon  day  is  here  given  as  well  to  the  faid  William  Kent 
as  to  the  faid  Richard  Allen,  to  wit,  on  the  morrow  of  faint  Martin 
next  coming,  by  the  alTent  as  well  of  the  faid  William  Kent  as  of  the 
faid  Richard  Allen.    And  it   is   commanded  that  each  of  them  then 
have  here  his  champion,  fufficiently  furnifhed  with  competent  armour 
as  becomes  him,  and  ready  to  make  the  battel  aforelaid  :  and  that  the 
bodies  of  them  in  the  mean  time  be  fafely  kept,  on  peril  that  fhall  fall 
thereon.     £U  which  day  here   come  as   well   the  faid  William  Kent 
as   the  faid  Richard  Allen  by  their  attorneys  aforefaid,  and  the  laid 
George  Rumbold  and  Henry  Broughton  in  their  proper  perfons  like- 
wife  come,  fufficiently  furnifhed  with  competent  armour  as  becomes 
them,  ready  to  make  the  battel  aforefaid,  as  they  had  before  waged  it. 
£UtD  hereupon  day  is  further  given  by  the  court  here,  as  well  to  the 
faid  William  Kent  as  to  the  faid  Richard  Allen,  at  Tothill  near  the  city 
of  Weftminfter  in  the  county  of  Middlefex,  to  wit,  on  the  morrow  of 
the  purification  of  the  bkfled  virgin  Mary  next  coming,  by  the  afient  as 

well 
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well  of  the  faid  William  as  of  the  aforefaid  Richard.  And  it  is  command-      N°.  I. 

ed,  that  each  of  them  have  then  there  his  champion,  armed  in  the  form    *--•»— «-» 

aforefaid,  ready  to  make  the  battel  aforefaid,  and  that  their  bodies  in 

the  mean  time,  &c.    At  which  day  here,  to  wit,  at  Tothill  aforefaid, 

comes  the  faid  Richard  Allen  by  his  attorney  aforefaid,  and  the  faid 

George  Rumbold  and  Henry  Broughton  in  their  proper  perfons  like- 

wife  come,  fufficiently  furniflied  with  competent  armour  as  becomes 

them,  ready  to  make  the  battel  aforefaid,  as  they  before  had  waged 

it.    And  the  faid  William  Kent  being  iblemnly  called  doth  not  come,  pontiff 

nor  hath  profecuted  his  writ  aforefaid.    ^jjctefore  it  i?f  tonfifceretl,  that nonfuit- 

the  fame  William  and  his  pledges  of  profecuting,  to  wit,  John  Doe 

and  Richard  Roe,  be  in  mercy  for  his  falfe  complaint,  and  that  the 

fame  Richard   go   thereof  without  a  day,  £sV,  and  alfo  that  the  faid  Final  judgment,, 

Richard  do  hold  the  tenements  aforefaid  with  the  appurtenances,  1 

him  and  his  heirs,  quit  of  the  laid  William  and  his  heirs,  for  ever, 


§.  6.    Trial  by  tfo  grand  Afftfe. 

And   the  faid   Richard  Allen,   by  Peter  Jones   his   attorney,  Defence-. 

comes  and  defends  the  right  of  the  faid  William  Kent,  and  his  leifin, 
when,  &c.  and  all,  £siV,  and  whatlbever,  &c,  and  chiefly  of  the  te- 
nements aforefaid  with  the  appurtenances,  as  of  fee  and  right,  &c, 
and   puts  himfelf  upon  the  grand  affife  of  the  lord  the  king,  and 
prays  recognition  to  be  made,  whether  he  himlelf  hath  greater  right  Mife. 
to  hold  the  tenements  aforefaid  with  the  appurtenances  to  him  and 
his  heirs  as  tenants  thereof  as  he  now  holdeth  them,  or  the  faid  Wil- 
liam to  have  the  faid  tenements  with  the  appurtenances  as  he  above 
demandeth  them.   3tlt>  he  tenders  here  in  court  fix  {hillings  and  eight-  Tender  of  the 
pence  to  the  ufe  of  the  lord  the  now  king,  &c,  for  that,  to  wit,  it  <'<"•''-»"'*• 
may  be  inquired  of  the  time  [of  the  feifin  alleged  by  the  demandant.] 
And  he  therefore  prays,  that  it  may  be  inquired  by  the  affife,  whe- 
ther the  faid  William  Kent  was  feifed  of  the  tenements  aforefaid  with 
the  appurtenances  in  his  demefne  as  of  fee  in  the  time  of  the  faid 
lord  the  king  GEORGE  the  firft,  as  the  faid  William  in  his  demand 
before  hath  alleged.    (S.!)evefove  it  is  commanded  the  fherirF,  that  he  Summons  of  tKc 
fummon  by  good  fummoners  four  lawful  knights  of  his  county,  girt  kni§h's. 
with  fwords,  that  they  be  here  on  the  octaves  of  faint  Hilary  next 
coming,  to  make  election  of  the  affife  aforefaid.     The  fame  day  is 
given  as  well  to  the  faid  William  Kent  as  to  the  faid  Richard  Allen, 
here,  &c.     At  which   day  hcrre  come  as  well  the  faid  William  Kent 
as  the  faid  Richard  Allen ;   and  the  fheriff,  to  wit,  fir  Adam  Alftone 
knight   now  returns,   that  he  had    caufed   to  be   fummoned  Charles 
Stephens,  Randal  Wheler,  Toby  Cox,   and  Thomas  Munday,  four 

lawful 
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lawful  knights  of  his  county,  girt  with  fwords,  by  John  Doe  and 
Richard  Roe  his  bailiffs,  to  be  here  at  the  faid  octaves  of  faint  Hilary, 
to  do  as  the  faid  writ  thereof  commands  and  requires ;  and  that  the 
faid  fummoners,  and  each  of  them,  are  mainprized  by  John  Day  and 
James  Fletcher.  Whereupon  the  faid  Charles  Stephens,  Randal  Whe- 
ler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of  the 
county  aforefaid,  girt  with  fwords,  being  called,  in  their  proper  per- 
fons  come,  and,  being  fworn,  upon  their  oath  in  the  pretence  of 
the  parties  aforefaid  chofe  of  themfelves  and  others  twenty  four,  to 
wit,  Charles  Stephens,  Randal  Wheler,  Toby  Cox,  Thomas  Munday, 
Oliver  Greenway,  John  Boys,  Charles  Price,  knights,  Daniel  Prince, 
William  Day,  Roger  Lucas,  Patrick  Fleming,  James  Harris,  John 
Richardlbn,  Alexander  Moore,  Peter  Payne,  Robert  Quin,  Archi- 
bald Stuart,  Bartholomew  Norton,  and  Henry  Davis,  efquires,  John 
Porter,  Chriftopher  Ball,  Benjamin  Robinfon,  Lewis  Long,  William 
Kirby,  gentlemen,  good  and  lawful  men  of  the  county  aforefaid,  who 
neither  are  of  kin  to  the  faid  William  Kent  nor  to  the  faid  Richard 
Allen,  to  make  recognition  of  the  grand  affife  aforefaid.  ^gercfoi'C 
it  is  commanded  the  flieriff,  that  he  caufe  them  to  come  here  from  the 
day  of  eafter  in  fifteen  days,  to  make  the  recognition  aforefaid.  The 
fame  day  is  there  given  to  the  parties  aforefaid.  At  which  day  here 
come  as  well  the  faid  William  Kent  as  the  faid  Richard  Allen,  by 
their  attorneys  aforefaid,  and  the  recognitors  of  the  affife  whereof 
mention  is  above  made  being  called  come,  and  certain  of  them,  to 
wit,  Charles  Stephens,  Randal  Wheler,  Toby  Cox,  Thomas  Munday, 
Charles  Price,  knights,  Daniel  Prince,  Roger  Lucas,  William  Day, 
James  Harris,  Peter  Payne,  Robert  Quin,  Henry  Davis,  John  Porter, 
Chriftopher  Ball,  Lewis  Long,  and  William  Kirby,  being  elected, 
tried,  and  fworn,  upon  their  oath  fay,  that  the  faid  William  Kent  hath 
more  right  to  have  the  tenements  aforefaid  with  the  appurtenances  to 
him  and  his  heirs,  as  he  demandeth  the  fame,  than  the  faid  Richard 
Allen  to  hold  the  fame  as  he  now  holdeth  them,  according  as  the 
faid  William  Kent  by  his  writ  aforefaid  hath  fuppofed.  ^ficrefovc  It 
id  COUfitiCVtl),  that  the  faid  William  Kent  do  recover  his  feifin  againfl 
the  faid  Richard  Allen  of  the  tenements  aforefaid  with  the  appurte- 
nances, to  him  and  his  heirs,  quit  of  the  faid  Richard  Allen  and  his 
heirs,  for  ever :  and  the  faid  Richard  Allen  in  mercy,  &c. 
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Proceedings  on  an  Attion  of  Trefpafs  in  EJECTMENT, 
by  Original,  in  the  King's  Bench. 

§.  i.    The  Original  Writ. 

(0  CD  £>  1R,  ®  CD  the  fecond  by  the  grace  of  God  of  Great  Britain,  5;  /«OTv  ,, 

France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  """• 
to  the  flierifF  of  Berkfhire,  greeting.  3if  Richard  Smith  fhall  give  you 
fecurity  of  profecuting  his  claim,  then  put  by  gage  and  fafe  pledges 
William  Stiles,  late  of  Newbury,  gentleman,  fo  that  he  be  before  us 
on  the  morrow  of  All-Souls,  wherefoever  we  fhall  then  be  in  England, 
to  fliew  wherefore  with  force  and  arms  he  entered  into  one  meffuage, 
with  the  appurtenances,  in  Sutton,  which  John  Rogers,  efquire,  hath 
demifed  to  the  aforefaid  Richard,  for  a  term  which  is  not  yet  expired, 
and  ejected  him  from  his  faid  farm,  and  other  enormities  to  him  did, 
to  the  great  damage  of  the  faid  Richard,  and  againft  our  peace.  And 
have  you  there  the  names  of  the  pledges,  and  this  writ.  2<IHutief0 
ourfelf  at  Weftminfter,  the  twelfth  day  of  October,  in  the  twenty  ninth 
year  of  our  reign. 


Pledges  of  c  John  Doe,  ™e  -  jjohn  Den 

profecutioM  Richard  Roe.        £      led  es  d  |  Richard  Fen. 


§.2.   Copy  of  the  Declaration  agaiuft  the  cafital  Ejeflor  ;  who  gives  Notice. 
thereupon  to  the  Tenant  in  Poffeffion. 

Michaelmas,  the  29th  of  king  George  the  fecond,, 

Berks,  ?  (ESHillKllU  Stiles,  late  of  Newbury  in  the  faid  county,  gentle-  Declaration, 
to  wit.  5  man,  was  attached  to  anfwer  to  Richard  Smith,  of  a  plea, 
wherefore  with  force  and  arms  he  entered  into  one  mefluage,  with  the 
appurtenances,  in  Sutton  in  the  county  aforefaid,  which  John  Rogers 
efquire  demifed  to  the  laid  Richard  Smith  for  a  term  which  is  not  yet 
expired,  and  ejected  him  from  his  faid  farm,  and  other  wrongs  to  him 
did,  to  the  great  damage  of  the  faid  Richard,  and  againft  the  peace 

of 
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N°.  II.  of  the  lord  the  king,  &c.  And  whereupon  the  faid  Richard  by  Ro- 
bert Martin  his  attorney  complains,  that  whereas  the  faid  John  Rogers 
on  the  firft  day  of  October  in  the  twenty  ninth  year  of  the  reign  of 
the  lord  the  king  that  now  is,  at  Sutton  aforefaid,  had  demifed  to  the 
fame  Richard  the  tenement  aforefaid,  with  the  appurtenances,  to  have 
and  to  hold  the  faid  tenement,  with  the  appurtenances,  to  the  faid 
Richard  and  his  affigns,  from  the  feaft  of  faint  Michael  the  archangel 
then  laft  paft,  to  the  end  and  term  of  five  years  from  thence  next 
following  and  fully  to  be  complete  and  ended,  by  virtue  of  which  de- 
inife  the  laid  Richard  entered  into  the  faid  tenement,  with  the  appur- 
tenances, and  was  thereof  poffefled ;  and,  the  faid  Richard  being  fo 
pofiefled  thereof,  the  faid  William  afterwards,  that  is  to  fay,  on  the 
laid  firft  day  of  October  in  the  faid  twenty  ninth  year,  with  force  and 
arms,  that  is  to  fay,  with  fwords,  ftaves,  and  knives,  entered  into  the 
faid  tenement,  with  the  appurtenances,  which  the  faid  John  Rogers 
demifed  to  the  faid  Richard  in  form  aforefaid  for  the  term  aforefaid 
which  is  not  yet  expired,  and  ejected  the  faid  Richard  out  of  his  faid 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  faid 
Richard,  and  againft  the  peace  of  the  faid  lord  the  king ;  whereby 
the  faid  Richard  faith,  that  he  is  injured  and  damaged  to  the  value  of 
twenty  pounds.  And  thereupon  he  brings  fuit,  &c. 

Martin,  for  the  plaintiff,     i          Pledges  of   C  John  Doe. 
Peters,  for  the  defendant.)          profecution,  (  Richard  Roe. 


Mr  George  Saunders, 

Notice.  I  am  informed  that  you  are  in  poffefiion  of,  or  claim  title  to,  the 

premifes  mentioned  in  this  declaration  of  ejectment,  or  to  fome  part 
thereof;  and  I,  being  fued  in  this  action  as  a  cafual  ejector,  and  hav- 
ing no  claim  or  title  to  the  fame,  do  advife  you  to  appear  next  Hilary 
term  in  his  majefty's  court  of  king's  bench  at  Weftminfter,  by  fome 
attorney  of  that  court,  and  then  and  there,  by  a  rule  to  be  made  of 
the  fame  court,  to  caufe  yourfelf  to  be  made  defendant  in  my  ftead  ; 
otherwife  I  mail  fuffer  judgment  to  be  entered  againft  me,  and  you 
will  be  turned  out  of  pofTeffion. 


Your  loving  friend, 

5  Jaiuarj,   1756. 


William  Stiles. 


§.  3.  The 
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§.  3.  The  Rale  of  Court. 
Hilary  Term,  in  the  twenty  ninth  Tear  of  King  GEORGE  thefeconct. 

Berks,  7  Jt  10  OtDct'Eti  by  the  court,  by  the  aflent  of  both  parties,  and  smith  againft 
to  wit.  J  their  attorneys,  that   George  Saunders,  gentleman,  may  beStl)!.s5 
made  defendant,  in  the  place  of  the  now  defendant  William  Stiles,  and  the  appuitenan- 
fhall  immediately  appear  to  the  plaintiff's  action,  and  (hall  receive  a  de-{ 
claration  in  a  plea  of  trefpafs  and  ejectment  of  the  tenements  in  queftion,  John  Roger:, 
and  fhall  immediately  plead  thereto,  not  guilty:  and,  upon  the  trial  of 
the  ifTue,  fhall  confefs  leafe,  entry,  and  oufter,  and  infift  upon  his  title 
only.     And  if,  upon  trial  of  the  iffue,  the  faid  George  do  not  confefs 
leafe,  entry,  and  oufter,  and  by  rcalbn  thereof  the  plaintiff  cannot  profe- 
cute  his  writ,  then  the  taxation  of  cofts  upon  fuch  novprof,  fhall  ceafe, 
and  the  faid  George  fhall  pay  fuch  cofts  to  the  plaintiff,  as  by  the  court 
of  our  lord  the  king  here  fhall  be  taxed  and  adjudged  for  fuch  his  default 
in  nonperformance  of  this  rule  ;  and  judgment  fhall  be  entered  againft 
the  faid  William  Stiles,  now  the  cafual  ejector,  by  default.     And  it  is 
further  ordered,  that,  if  upon  the  trial  of  the  faid  ifTue  a  verdict  fhall  be 
given  for  the  defendant,  or  if  the  plaintiff  fhall  not  profecute  his  writ, 
upon  any  other    caufe,  than  for  the  not   confeffing   leafe,  entry,  and 
oufter  as  aforefaid,  then  the  leffor  of  the  plaintiff  fhall  pay  cofts,  if  the 
plaintiff  himfelf  doth  not  pay  them. 

By  the  Court. 

Martin,  for  the  plaintiff. 
Newman,  for  the  defendant. 


§.4.  The  Record. 

before  the  lord  the  king  at  Weftminfter,  of  the  term  of  faint  Hi- 
lary, in  the  twenty  ninth  year  of  the  reign  of  the  lord  GEORGE  the 
fecond  by  the  grace  of  God  of  Great  Britain,  France,  and  Ireland 
king,  defender  of  the  faith,  '  &c. 


Berks,  \  dJeorgc  Saunders,  late  of  Button  in  the  county  aforefaid, 

to  wit.  }  tlernan,    was  attached  to  anfvver  Richard  Smith,  of  a  plea, 

wherefore  with  force  and  arms  he  entered  into  one  meffuage,  with  the  ap- 

purtenances, in  Sutton,  which  John  Rogers,  efquire,  hath  demifed  to  the 

faid  Richard  for  a  term  which  is  not  yet  expired,  and  ejected  him  from 

his  faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
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faid  Richard,  and  againfl  the  peace  of  the  lord  the  king  that  now  is.' 
^n&  ft>Scmipon  the  laid  Richard,  by  Robert  Martin  his  attorney  corn- 
plains,  that  whereas  the  faid  John  Rogers  on  the  firft  day  of  October  in 
the  twenty  ninth  year  of  the  reign  of  the  lord  the  king  that  now  is,  ac 
Sutton  aforefaid,  had  demifed  to  the  fame  Richard  the  tenement  afore- 
faid,  with  the  appurtenances,  to  have  and  to  hold  the  faid  tenement, 
with  the  appurtenances,  to  the  faid  Richard  and  his  affigns,  from 
tire  feaft  of  faint  Michael  the  archangel  then  laft  paft,  to  the  end  and 
term  of  five  years  from  thence  next  following  and  fully  to  be  complete 
and  ended ;  by  virtue  of  which  demife  the  faid  Richard  entered  into  the 
faid  tenement,  with  the  appurtenances,  and  was  thereof  poflerTed  :  and, 
the  faid  Richard  being  fo  poflerTed  thereof,  the  faid  George  afterwards, 
that  is  to  fay,  on  the  firft  day  of  October  in  the  faid  twenty  ninth  year, 
with  force  and  arms,  that  is  to  fay,  with  fwords,  ftaves,  and  knives, 
entered  into  the  faid  tenement,  with  the  appurtenances,  which  the  faid 
John  Rogers  demifed  to  the  faid  Richard  in  form  aforefaid  for  the  term 
aforefaid  which  is  not  yet  expired,  and  ejected  the  faid  Richard  out  of  his 
faid  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
faid  Richard,  and  againft  the  peace  of  the  faid  lord  the  king;  whereby 
the  faid  Richard  faith  that  he  is  injured  and  endamaged  to  the  value  of 
Defence.  twenty  pounds  :  and  thereupon  he  brings  fuic,  [and  good  proof.]  3n& 

the  aforefaid  George  Saunders,  by  Charles  Newman  his  attorney,  comes 
and  defends  the  force  and  injury,  when  [and  where  it  fhall  behove  him  ;] 
rirj,  net  guilty.  a°d  faith  that  he  is  in  no  wife  guilty  of  the  trefpafs  and  ejectment  afore- 
iffue.  faid,  as  the  faid  Richard  above  complains  againft  him  •,    and  thereof  he 

puts  himfelf  upon  the  country  :  and  the  faid  Richard  doth  likewife  the 
venire  awarded,  fame  :  ftugercfott  let  a  jury  come  thereupon  before  the  lord  the  king,  on 
the  octave  of  the  purification  of  the  blefled  virginMary,  wherefoever  he 
fiiall  then  be  in  England  ;  who  neither  [are  of  kin  to  the  faid  Richard, 
nor  to  the  faid  George;]  to  recognize   [whether  the  faid   George   be 
guilty  of  the  trefpafs  and  ejectment  aforefaid  :]  becaufe  as  well  [the  faid 
George,  as  the  faid  Richard,  between  whom  the  difference  is,  have  put 
themfelves  on  the  faid  jury.]     The  fame  day  is  there  given  to  the  parties 
Rcfpitc,  for  AC-  aforefaid.     £)fttrftUU'tl$  the  procefs  therein,  being  continued  between  the 
t.:..Uof>ron.     j—^  partjes  of  the  plea  aforefaid  by  the  jury,  is  put  between  them  in  re- 
fpite,  before  the  lord  the  king,  untill  the  day  of  Eafter  in  fifteen  days, 
•  ;as.         wherefoever  the  faid  lord  the  king  fliall  then  be  in  England  ;  unlefs  the 
juftices  of  the  lord  the  king  affigned  to  take  affifes  in  the  county  afore- 
faid, mail  have  come  before  that  time,  to  wit,  on  Monday  the  eighth  of 
March,  at  Reading  in  the  faid  county,   by  the  form  of  the  ftatute  [in 
that  cafe  provided,]  by  reafon  of  the  default:  of  the  jurors,  [lummoned 
to  appear  as  aforefaid.]     At  which  day  before  the  lord  the  king,  at 
Weftminfter,  come  the  parties  afoiefaid  by  their  attorneys  aforefaid  ;  and 
the  aforefaid  juftices  of  affife,  before  whom  [the  jury  aforefaid  came,] 

fenc 
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fent  here  their  record  before  them  had  in  thefe  words,  to  wit :  3fttt'-   ^\"  * 
totirtlg,  at  the  day  and  place  within  contained,  before  Heneage  Legge,  r* 
efquire,  one  of  the  barons  of  the  exchequer  of  the  lord  the  king,  and  fir 
John  Eardley  Wilmot,  knight,  one  of  the  juftices  of  the  faid  lord  the 
king,  afilgned  to  hold  pleas  before  the  king  himfelf,  juftices  ol  the  faid 
lord  the  king,  afligned  to  take  affifes  in  the  county  of  Berks  by  the  form 
of  the  ftatute  [in  that  cafe  provided,]  come  as  well  the  within  named 
Richard  Smith,  as  the  within  written  George  Saunders,  by  their  attor- 
neys within  contained-,  and  the  jurors  of  the  jury  whereof  mention  is 
within  made  being  called,  certain  of  them,  to  wit,  Charles  Holloway, 
John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and  Francis 
Oakley,  come,  and   are  fworn  upon  that  jury:  and  becaufe  the  reft  of 
the  jurors  of  the  fame  jury  did  not  appear,  therefore  others  of  the  by-Ta!cs  Jf  t-.rcnm. 
ftanders  being  chofen  by  the  fheriff,  at  the  requeft  of  the  faid  Richard y?««i*«. 
Smith,  and  by  the  command  of  the  juftices  aforefaid,  are  appointed  a- 
new,  whofe  names  are  affixed  to  the  panel  within  written,  according  to 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided ;  which  laid  jurors 
fo  appointed  a-new,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles  Pye, 
Edward  Hawkins,  Samuel  Roberts,  and  Daniel  Parker,  being  likewife 
called,  come  ;  and,  together  with  the  other  jurors  aforefaid  before  im- 
panelled and  fworn,  being  elected,  tried,   and  fworn,  to  fpeak  the  truth 
of  the  matter  within  contained,  upon  their  oath  fay,  that  the  aforefaid  verdia,  for  the 
George  Saunders  is  guilty  of  the  trefpafs  and  ejectment  within-written,  P1?'110^ 
In  manner  and  form  as  the  aforefaid  Richard  Smith  within  complains 
againft  him  ;  and  afiefs  the  damages  of  the  faid  Richard  Smith,  on  oc- 
cafion  of  that  trefpafs  and  ejectment,  befides  his  cofts  and  charges  which  he 
hath  been  put  unto  about  his  fuit  in  that  behalf,  to  twelve  pence-  and,  for 
thofe  cofts  and  charges,  to  forty  millings.    Cujjcmipoil  the  faid  Richard 
Smith,  by   his  attorney   aforefaid,  prayeth  judgment  againft  the  faid 
George  Saunders,  in  and  upon  the  verdict  aforefaid  by  the  jurors  afore- 
faid given  in  the  form  aforefaid  :  and  the  faid  George  Saunders,  by  his  Motion  in'arreft 
attorney  aforefaid,  faith  that  the  court  here  ought  not  to  proceed  to  give of  Jud&ment- 
judgment  upon  the  faid  verdict,  and  prayeth  that  judgment  againft  him 
the  faid  George  Saunders,  in  and  upon  the  verdict  aforefaid  by  the  jurors 
aforefaid  given  in  the  form  aforefaid,  may  be   ftayed,  by  reafon  that 
the  faid  verdict  is   infufficient  and  erroneous,  and  that  the  fame  verdict 
may  be  quafhed,  and  that  the  ifiue  aforefaid  may  be  tried  a-new  by  other 
jurors  to  be  afrefh  impanelled.      And,  becaufe  the  court  of  the  lord  the  continuance. 
king  here  is   not  yet  advifed  of  giving  their  judgment  of  and  upon  the 
premifes,  therefore  day  thereof  is  given  as  well  to  the  faid  Richard  Smith 
as  the  faid  George  Saunders,  before  the  lord  the  king,  until  the  mor- 
row of  the  Afcenfion  of  our  lord,  wherefoever  the  faid   lord   the  king 
Ihall  then  be  in  England,  to  hear  their  judgment  of  and  upon  the  pre- 
mifes, for  that  the  court  of  the  lord  the  king  is  not  yet  advifed  thereof. 

*  *  2  At 
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N°.  II.     ^t  wn;cn  day  before  the  lord  the  king,  at  Weftminfter,  come  the  parties 
*-*~v~—J    aforefaid  by  their  attorneys  aforefaid  :  upon  which,  the  record  and  mat- 
ters aforefaid  having;  been  feen,  and  by  the  court  of  the  lord  the  king 
now  here  fully  underllood,  and  all  and  fingular  the  premifes  having  been 
examined,  and  mature  deliberation  being  had  thereupon,  for  that  it 
opinion  of  the    feems  to  the  court  of  the  lord  the  king  now  here  that  the  verdict  afore- 
court.  fajd  is  in  no  wife  inefficient  or  erroneous,  and  that  the  fame  ought  not 

to  be  quafhed,  and  that  no  new  trial  ought  to  be  had  of  the  iflue  afore- 
judgment.forthe  feid,  ^Ijcttfoit  U  IS  t(m(it)tt<c£>,  that  the  faid  Richard  do  recover  againft 
plaintiff.          the  faid  George  his  term  yet  to  come,  of  and  in  the  faid  tenements,  with 
the  appurtenances,  and  the  faid  damages  aflefied  by  the  faid  jury  in  form 
Cofo.  aforefaid,  and  alfo  twenty  feven  pounds  fix  {hillings  and  eight  pence  for 

his  cods  and  charges  aforefaid,  by  the  court  of  the  lord  the  king  here 
awarded  to  the  faid  Richard,  with  his  afient,  by  way  of  increafe ;  which 
faid  damages  in  the  whole  amount  to  twenty  nine  pounds,  feven  Ihill- 
cafiatur pri  fa.  ings,  and  eight  pence.  And  let  the  faid  George  be  taken,  [until  he 
Writ  of  poffef-  maketh  fine  to  the  lord  the  king.]  3nt>  ficmipon  the  faid  Richard  by 
his  attorney  aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  directed 
to  thefheriflfof  the  county  aforefaid,  to  caufe  him  to  have  pofiefiion  of 
his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  aforefaid,  with 
the  appurtenances  :  and  it  is  granted  unto  him,  returnable  before  the 
lord  the  king  on  the  morrow  of  the  holy  Trinity,  wherefoever  he  ftiall 
and  return,  then  be  in  England.  At  which  day  before  the  lord  the  king,  at  Weft- 
minfter, cometh  the  faid  Richard  by  his  attorney  aforefaid ;  and  the 
fheriff,  that  is  to  fay,  fir  Thomas  Reeve,  knight,  now  fendeth,  that  he 
by  virtue  of  the  writ  aforefaid  to  him  directed,  on  the  ninth  day  of  June 
laft  paft,  did  caufe  the  faid  Richard  to  have  his  poffeffion  of  his  term 
aforefaid  yet  to  come,  of  and  in  the  tenements  aforefaid,  with  the  ap- 
purtenances, as  he  was  commanded. 
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N°.  III. 
N°.  III. 


Proceedings  on  an  Attion  O/"DEBT,  In  the  Court  of  common 
Pleas  ;  removed  Into  the  King's  Bench  by  Writ  of  ERROR. 


§.  i. 

{IK  (t  £D  3H  ®  <£  the  fecond  by  the  grace  ef  God  of  Great  Britain,  iwipe. 

France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth;  to 
the  ftieriff  of  Oxfordlhire,  greeting.  Command  Charles  Long,  late  of 
Burford,  gentleman,  that  juftly  and  without  delay  he  render  to  Wil- 
liam Burton  two  hundred  pounds,  which  he  owes  him  and  unjuftly  de- 
tains, as  he  faith.  And  unleis  he  fhall  fo  do,  and  if  the  faid  William 
fhall  make  you  fecure  of  profecuting  his  claim,  then  fummon  by  good 
fummoners  the  aforefaid  Charles,  that  he  be  before  our  juftices  at  Weft- 
minfter,  on  the  octave  of  faint  Hilary,  to  (hew  wherefore  he  hath  not 
done  it.  And  have  you  there  then  the  fummoners,  and  this  writ. 
CU.itncr0  ourfelf  at  Weftminfter,  the  twenty  fourth  day  of  December,  in 
the  twenty  eighth  year  of  our  reign. 

Pledges  of  (  John  Doe.        Summoners  of  the  within  c  Roger  Morris.    sherirVs  return. 
profecution,  1  Richard  Roe.  named  Charles  Long,      (  Henry  Johnfon. 

§.2.  Procefs, 

O  (U;  jgD  JK,  (ID  Cl;  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 
Iheriffof  Oxfordfhire,  greeting,  ^ut  by  gage  and  fafe  pledges  Charles  P6nc, 
Long,  late  of  Burford,  gentleman,  that  he  be  before  our  juftices  at 
Weftminfter  on  the  octave  of  the  purification  of  the  bleffed  Mary,  to 
anfwer  to  William  Burton  of  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith  ;  and  to 
Ihew  wherefore  he  was  not  before  our  juftices  at  Weftminfter  on  the 
octave  of  faint  Hilary,  as  he  was  fummoned.  And  have  there  then  the 
names  of  the  pledges  and  this  writ.  221!itMf0  fir  John  Willes,  knight, 
at  Weftminfter,  the  twenty  third  day  of  January  in  the  twenty  eighth 
year  of  our  reign. 

The  within  named  Charles  Long  is  (  Edward  Leigh,  sheriffs  •.. 

attached  by  pledges,  i  Robert  Tanner. 

<E5  (2;  £>  K  O  C 
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(25  &  £>  1R.  dD  G£  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 
ftieriff  of  Oxfordfhire,  greeting.  2£le  command  you  that  you  diftrein 
Charles  Long,  late  of  Burford,  gentleman,  by  all  his  lands  and  chattels 
within  your  bailiwick,  fo  that  neither  he  nor  any  one  through  him  may 
lay  hands  on  the  fame,  until  you  mall  receive  from  us  another  com- 
mand thereupon  -,  and  that  you  anfwer  to  us  of  the  ifTues  of  the 
fame;  and  that  you  have  his  body  before  our  juftices  at  Weftminfter 
from  the  day  of  Eafter  in  fifteen  days,  to  anfwer  to  William  Burton  of 
a  plea,  that  he  render  to  him  two  hundred  pounds  which  he  owes  him 
and  unjuftly  detains,  as  he  faith,  and  to  hear  his  judgment  of  his  many 
defaults.  OTttueft  fir  John  Willes,  knight,  at  Weftminfter,  the  twelfth 
day  of  February  in  the  twenty  eighth  year  of  our  reign. 

sheriff's  return.      The  within-named  Charles  Long  hath  nothing  in   my   bailiwick, 
whereby  he  may  be  diftreined. 

Ctfias  ad  refpon-  (Jj  <£  £)  1R.  (J5  $  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 
fheriff  of  Oxfordfhire,  greeting.  <KHe  command  you,  that  you  take 
Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found  in  your 
bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his  body  before 
ourjuftices  at  Weftminfter,  from  the  day  of  Eafter  in  five  weeks,  to  an- 
fwer to  William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him 
two  hundred  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he 
faith  :  and  whereupon  you  have  returned  to  ourjuftices  at  Weftminfter^ 
that  the  faid  Charles  hath  nothing  in  your  bailiwick,  whereby  he  may  be 
diftreined.  And  have  you  there  then  this  writ.  eSHltliefg  fir  John 
Willes,  knight,  at  Weftminfter,  the  fixteenth  day  of  April,  in  the 
twenty  eighth  year  of  our  reign. 


shears  return,      -j^   within-named  Charles  Long  is  not  found  in  my  bailiwick. 

Ntn  eft  inventui.  ° 

capias.  <B5  <fc  JSD  &  ®  (£  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 
fheriff  of  Berkfhire,  greeting.  OTe  command  you,  that  you  take  Charles 
Long,  late  of  Burford,  gentleman,  if  he  may  be  found  in  your  baili- 
wick, and  him  fafely  keep,  fo  that  you  may  have  his  body  before  our 
juftices  at  Weftminfter,  on  the  morrow  of  the  holy  Trinity,  to  anfwer 
to  William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two 
hundred  pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith  : 
and  whereupon  our  fherirF  of  Oxfordftiire  hath  made  a  return  to  our 
juftices  at  Weftminfter,  at  a  certain  day  now  paft,  that  the  aforefaid 

Charles 


' 
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Charles  is  not  found  in  his  bailiwick  ;  and  thereupon  it  is  teftified  in  our    ^*'  "'• 
faid  court,  that  the  aforefaid  Charles  lurks,  wanders,  and  runs  about  in          *~ 
your  county.     And  have  you  there  then  this  writ.     tlUntcfo  fir  John 
Willes,  knight,  at  Weftminfter,  thefeventh  day  of  May,  in  the  twenty 
eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  sheriff's  return. 
within-named  Charles  Long;  which  I  have  ready  at  the  day  and  place  Cef:  "rf"1' 
within  contained,  according  as  by  this  writ  it  is  commanded  me. 

"  Or,  upon  the  Return  of  Non  eft  inventus  upon  thefrft  Capias,  the 
"  Plaintiff  'may  fue  out  an  Alias  and  a  Pluries,  and  thence  proceed 
"  to  Outlawry  ;  thus  : 

"  <§  C"  £>  1R  dD  C-  the  fecond  by  the  grace  of  God  of  Great  Britain,  «  MO,  up;*. 
"  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  •,  to 
the  flieriffof  Oxfordfhire,  greeting.  MIC  command  you,  as  formerly 
we  commanded  you,  that  you  take  Charles  Long,  late  of  Burford, 
gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  fafely 
keep,  fo  that  you  may  have  his  body  before  our  juftices  at  Weftmin- 
fter,  on  the  morrow  of  the  ho  ly  Trinity,  to  anfwer  to  William  Bur- 
ton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  him  and  unjuftly  detains,  as  he  faith.  And 
have  you  there  then  this  writ.  CcUt«cf0  fir  John  Willes,  knight,  at 
Weftminfter,  the  .  leventh  day  of  May,  in  the  twenty  eighth  year  of 
our  reign. 

"  The  within-named  Charles  Long  is  not  found  in  my  bailiwick.         "Sheriff's  return. 

0  *  "Non  eft  m-ucntas.. 

"  <$  CS  £>  11  ®  CD  the  fecond  by  the  grace  of  God  of  Great  Britain,  "p/,™^. 

France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 

Iheriff  of  Oxfordfhire,  greeting,     (Mt  command  you,  as  we  have 

more  than  once  commanded  you,  that  you  take  Charles  Long,  late 

of  Burford,   gentleman,    if  he  may  be  found  in  your  bailiwick,    and 

him  fafely  keep,   fo  that  you  may  have  his  body  before  our  juftices  at 

Weftminfter,  from  the  day  of  the  holy  Trinity  in  three  weeks,    to 

anfwer  to  William  Burton,   gentleman,  of  a  plea,  that  he  render  to 

him  two  hundred  pounds,    which  he  owes  him  and  unjuftly  detains, 

as  he  faith.     And  have  you  there  then  this  writ.     SStttltcfg  fir  John. 

Willes,    knight,  at   Weftminfter,   the  thirtieth  day  of  May,    in  the 

twenty  eighth  year  of  our  reign. 

"  The  within-named  Charles  Long  is  not  found  in  my  bailiwick.        "shmffVet^ 

<B  CD  £>  11  <S  &  """••'./>"•• 
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£  £>  111  <35  d;  the  fecond  by  the  grace  of  God  of  Great  Britain, 

*'  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the 

"  fheriffof  Oxfordfhire,  greeting.     uRf  command  you,   that  you  caufe 

"  Charles  Long,  late  of  Burford,    gentleman,   to  be   required   from 

"  county  court  to  county  court,  until  according  to  the  law  and  cuftom 

"  of  our  realm  of  England  he  be   outlawed,  if  he   doth  not  appear. 

«'  And  if  he  doth  appear,  then  take  him  and  caufe  him  to  be  fafely 

"  kept,  fo  that  you  may  have  his  body  before  our  juftices  at  Weft- 

"  minfter,    on  the  morrow  of  All  Souls,  to  anfwer  to  William  Burton, 

*'  gentleman,   of  a  plea,  that  he  render  to  him  two  hundred  pounds, 

"  which  he  owes  him  and  unjuftly  detains,  as  he  faith.     And  where- 

"  upon  you  have  returned  to  ourjuftices  at  Weftminfter,   from  the  day 

"  of  the  holy  Trinity  in  three  weeks,  that  he  is  not  found  in  your  baili- 

"  wick.     And  have  you  there  then  this  writ.     S8tttWff$$  fir  John  Willes, 

"  knight,    at  Weftminfter,  the  eighteenth  day  of  June,  in  the  twenty 

"  eighth  year  of  our  reign. 

sheriff's  return.       "  By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at 
,  f.wA/s .- "  Oxford  in  the  county  of  Oxford,  on  Thurfday  the  twenty  firft  day  of 
"  June  in  the  twenty  ninth  year  of  the  reign  of  the  lord  the  king  within 
"  written,  the  within-named  Charles  Long  was  required  the  firft  time, 
and  did  not  appear:  and  at  my  county  court  held  at  Oxford  aforelaid, 
on  Thurfday  the  twenty  fourth  day  of  July  in  the  year  aforefaid,   the 
faid  Charles  Long  was  required  the  fecond  time,  and  did  not  appear  : 
and  at  my  county  court  held  at  Oxford  aforefaid,  on  Thurfday  the 
twenty  firft  day   of  Auguft  in  the   year  aforefaid,  "he  faid  Charles 
Long  was  required  the  third  time,  and   did   not  appear :  and  at  my 
"  county  court  held   at  Oxford  aforefaid,  on  Thurfday  the  eighteenth 
"  day  of  September  in  the  year  aforefaid,  the  faid  Charles  Long  was  re- 
"QiMtexafias:"  quired  the  fourth  time,  and  did  not  appear  :   and  at  my  county  court 
"  held  at  Oxford  aforefaid,  on  Thurfday  the  fixteenth  day  of  October 
"  in  the  year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
«  i!u>  utias.,txs.  "  time,  and  did  not  appear :  therefore  the  faid  Charles  Long,  by  the 
"  judgment  of  the  coroners  of  the  faid  lord  the  king,  of  the  county 
"  aforefaid,  according  to  the  law  and  cuftom  of  the  kingdom  of  Eng- 
"  land,  is  outlawed. 

«writ  of  procia-  "<©<££>  i&  ®  <E  the  fecond  by  the  grace  of  God  of  Great  Britain, 
"motion.  «  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth-,  to  the 
"  fherifFof  Oxfordfhire,  greeting.  OTgercaS  by  our  writ  we  have  lately 
"  commanded  you  that  you  mould  caufe  Charles  Long,  late  of  Bur- 
"  ford,  gentleman,  to  be  required  from  county  court  to  county  court, 
"  untill  according  to  the  law  and  cuftom  of  our  realm  of  England  he 

"  fhould 
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"  mould  be  outlawed,  if  he  did  not  appear :  and  if  he  did  appear,  then     N*.  Ill, 

"  that  you  mould  take  him  and  caufe  him  to  be  fafely  kept,  fo  that  you 

"  might  have  his  body  before  our  juftices  at  Weftminfter,   on  the  mor- 

"  rf  w  of  All-Souls,  to  anfwer  to  William  Burton,  gentleman,  of  a  plea, 

"  that  he  render  to  him  two  hundred  pounds,   which  he  owes  him  and 

"  unjuftly  detains,   as  he  faith :  ^ijcrcfoi'C  we  command  you,  by  vir- 

"  tue  of  the  ftatute  in  the  thirty  firft  year  of  the  lady  Elizabeth  late 

"  queen  of  England  made  and  provided,  that  you  caufe  the  faid  Charles 

"  Long  to  be  proclaimed  upon  three  feveraldays  according  to  the  form 

"  of  that  ftatute ;  (whereof  one  proclamation  fhall  be  made  at  or  near 

"  the  moft  ufual  door  of  the  church  of  the  parifli  wherein  he  inhabits) 

"  that  he  render  himfelf  unto  you ;  fo  that  you  may  have  his  body  be- 

"  fore  our  juftices  at  Weftminfter  at  the  day  aforefaid,  to  anfwer  the 

"  faid  William  Burton  of  the  plea  aforefaid.     And  have  you  there  then 

"  this  writ.     JKHttltcfg  fir  John  Willes,  knight,    at  Weftminfter,  the . 

"  eighteenth  day  of  June,    in  the  twenty  eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at  "Sheriffs 
"  Oxford  in  the  county  of  Oxford,  on  Thurfday  the  twenty  fixth  day "  friK'am 
"  of  June  in  the  twenty  ninth  year  of  the  reign  of  the  lord  the  king 
"  within  written,  I  caufed  to  be  proclaimed  the  firft  time ;  and  at  the 
"  general  quarter  feffions  of  the  peace,  held  at  Oxford  aforefaid  on 
"  Tuefday  the  fifteenth  day  of  July  in  the  year  aforefaid,  I  caufed  to  be 
"  proclaimed  the  fecond  time ;  and  at  the  moft  ufual  doorof  the  church 
"  of  Burford  within-written  on  Sunday  the  third  day  of  Auguft  in  the 
"  year  aforefaid,  immediately  after  divine  fervice,  one  month  at  the 
"  leaft  before  the  within-named  Charles  Long  was  required  the  fifth 
"  time,  I  caufed  to  be  proclaimed  the  third  time,  that  the  faid  Charles 
"  Long  fhould  render  himfelf  unto  me,  as  within  it  is  commanded  me. 

"  (2?  d;  £D  ill  <H5  (£  the  fecond  by  the  grace  of  God  of  Great  Britain,  «c<f!as  t 
"  France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ;  to  the  "  """' 
"  fherifFof  Berkfcire,  greeting.  Wkt  command  you,  that  you  omit  not 
"  by  reafon  of  any  liberty  of  your  county,  but  that  you  take  Charles 
<c  Long,  late  of  Burford  in  the  county  of  Oxford,  gentleman,  (being 
*'  outlawed  in  the  faid  county  of  Oxford,  orrThuriday,  the  fixteenth 
?'  day  of  October  laft  paft,  at  the  fuit  of  William  Burton,  gentleman, 
"  of  a  pica  of  debt,  as  the  fherifF  of  Oxfordshire  aforefaid  returned  to 
"  our  juftices  at  Weftminfter  on  the  morrow  of  All-Souls  then  nexten- 
"  fuing)  if  the  faid  Charles  Long  may  be  found  in  your  bailiwick  ;  and 
"  him  fafely  keep,  fo  that  you  may  have  his  body  before  our  juftices  at 
"  Weftminfter  from  the  day  of  faint  Martin  in  fifteen  days,  to  do  and 
"  receive  what  our  court  fhall  confider  concerning  him  in  this  behalf. 

VOL.  III.  «  *  *  "  ifflit- 
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N».  III.    "  OTitMfe  fir  John  Willes,  knight,  at  Weftminfter,  the  fixth  day  of 
"  November  in  the  twenty  ninth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of 
the  within-named  Charles  Long;  which  I  have  ready  at  the  day  and 
place  within- contained,  according  as  by  this  writ  it  is  commanded  me. 

§  3.    *  Bill  cf  Middlefex,   and  Latitat  thereupon,   in  the  Court  of 


"Sheriff's  return; 
"  dpi  corpus, 


"  King's  Bench. 


"  Bill  of  MiHdle- 
"  lex  for  trd'pafs.- 


"tc  etiaa  In  debt. 


.Mk 


"Sheriff's  return; 
*'  JV<w  eji  in<vfntxs* 

"  Latilot, 


(  dca'ant. 


it 
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dlefex,  7"  ^gc  Sheriff  is  commanded  that  he  take  Charles 
"  to  wit.  i"  Long,  late  of  Burford  in  the  county  of  Oxford,  if 
he  may  be  found  in  his  bailiwick,  and  him  fafely  keep,  fo  that  he  may 
have  his  body  before  the  lord  the  king  at  Weftminfter,  on  Wednefday 
next  after  fifteen  days  of  Eafter,  to  anfwer  William  Burton,  gentle- 
man, of  a  plea  of  trefpafs ;  [ailti  alfo  to  a  bill  of  the  faid  William 
againft  the  aforefaid  Charles,  for  two  hundred  pounds  of  debt,  ac- 
cording to  the  cuftom  of  the  court  of  the  faid  lord  the  king,  before 
the  king  himfelf  to  be  exhibited;]  and  that  he  have  there  then  this 
precept. 

"  The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

«'  dD  <£  £>  1R.  CiU  <t"  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ;  to 
the  fheriff  of  Berkftiire,  greeting.  MljtreaSi  we  lately  commanded 
our  fheriff  of  Middlefex"  that  he  fhould  take  Charles  Long,  late  of 
Burford  in  the  county  of  Oxford,  if  he  might  be  found  in  his  baili- 
wick, and  him  fafely  keep,  fo  that  he  might  be  before  us  at  Weft- 
minfter, at  a  certain  day  now  paft,  to  anfwer  unto  William  Burton, 
gentleman,  of  a  plea  of  trefpafs  •,  [antJ  alfo  to  a  bill  of  the  faid  Wil- 
liam againft  the  aforefaid  Charles,  for  two  hundred  pounds  of  debt, 
according  to  the  cuftom  of  our  court,  before  us  to  be  exhibited  ;] 
and  our  laid  fheriff  of  Middlefex  at  that  day  returned  to  us  that  the 
aforefaid  Charles  was  not  found  in  his  bailiwick  •,  whereupon  on  the 
behalf  of  the  aforefaid  William  in  our  court  before  us  it  is  fufficiently 
attefted,  that  the  aforefaid  Charles  lurks  and  runs  about  in  your  county: 
^ijntfore  we  command  you,  that  you  take  him,  if  he  may  be  found 
in  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his_ 
body  before  us  at  Weftminfter  on  Tuefday  next  after  five  weeks  of 


*  Note,  that  §.  3,  and  §.  4,  are  the  ufual  method  of  procefs,  to  compel  an  ap- 
pearance, in  the  courts  of  king's  bench,  and  exchequer ;  in  which  the  practice  of  thofe 
courts  does  principally  differ  from  that  of  the  court  of  common  fleas :  .the  fubfequent 
Itagesof  proceeding  being  nearly  alike  in  them  all. 
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*'  Eafter,  to  anfwer  to  the  aforefaid  William  of  the  plea  [and  bill]  afore-    N«.  III. 
"  faid  :   and  have  you  there  then  this  writ.     (Mttuefg  fir  Dudley  Ryder, 
"  knight,  at  Weftminfter,  the  eighteenth  day  of  April,  in  the  twenty 
"  eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  "sheriff's  return- 
"  v/ithin-named  Charles  Long;  which  I  have  ready  at  the  day  and  "  Cct>  "'?••«> 
'  place  within-contained,  according  as  by  this  writ  it  is  commanded  me, 

"  §  4.  Writ  of  Quo  minus  in  the  Exchequer. 

"  dD  flfc  £D  111  ©  €  the  fecond  by  the  grace  of  God  of  Great  Britain, 

'  France,   and  Ireland  king,   defender  of  the  faith,  and  fo  forth  ;   to 

"  the  fheriffof  Berkfhire,  greeting.     Wt  command  you,  that  you  omit 

'  not  by  reafon  of  any  liberty  of  your  county,  but  that  you  enter  the 

"  fame,  and  take  Charles  Long,  late  of  Burford  in  the  county  of  Ox- 

'  ford,   gentleman,  wherefoever  he  mall  be  found  in  your  bailiwick,  and 

'  him  fafely  keep,  fo  that  you  may  have  his  body  before  the  barons  of 

"  our  exchequer  at  Weftminfter,   on  the  morrow  of  the  holy  Trinity, 

<c  to  anfwer  William  Burton  our  debtor  of  a  plea,  that  he  render  to  him 

*'  two  hundred  pounds  which  he  owes  him  and  unjuftly  detains,  where- 

"  by  he  is  the  lefs  able  to  fatisfy  us  the  debts  which  he  owes  us  at  our 

"  laid  exchequer,  as  he  faith  he  can  reafonably  mew  that  the  fame  he 

"  ought  to  render  :   and  have  you  there  this  writ.   OTitnefg  fir  Thomas 

"  Parker,  knight,  at  Weftminfter,  the  fixth  day  of  May,  in  the  twenty 

"  eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  "Sheriff's  return; 
"  within-named  Charles  Long  ;  which  I  have  ready  before  the  barons  "c'?!C'rf''s> 
"  within-written,  according  as  within  it  is  commanded  me." 

§.  5.  Special  Bail  ;  on  tie  Arrejl  of  the  Defendant,  purfuant  to  the  Teftatum 

Capias,  in  page  xiv. 


all  nmt  by  thefe  prefents,  that  we  Charles  Long  of  Burford  Bail  bond,  to  the 
in  the   county  of  Oxford,  gentleman,  Peter  Hamond   of  Bix  in  the  flierifr' 
faid  county,  yeoman,  and  Edward  Thomlinfon  of  Woodftock  in  the 
faid  county,  innholder,  are  held  and  firmly  bound  to  Chriftopher  Jones, 
efquire-,  fheriffof  the  county  of  Berks,  in  four  hundred  pounds  of  law- 
ful money  of  Great  Britain,  to  be  paid  to  the  faid  fheriff,  or  his  certain 
attorney,  executors,  adminiftrators,  or  affigns  ;  for  which  payment  well 
and  truly  to  be  made,  we  bind  ourfelves  and  each  of  us  by  himfelf  for  the 
whole  and  in  grofs,  our  and  every  of  our  heirs,  executors,  and  admini- 

***  2  ftrators, 
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N°.  III.    (tracers,  firmly  by  thefe  prefents,  fealed  with  our  feals.     Dated  the  fif- 

*— i*^— -^    teenth  day  of  May  in  the  twenty  eighth  year  of  the  reign  of  our  fovereign 

lord  George  the  fecond  by  the  grace  of  God   king   of  Great  Britain, 

France,  and  Ireland,  defender  of  the  faith,  and  fo  forth,  and  in  the  year 

of  our  Lord  one  thoufand,  feven  hundred,  and  fifty  five. 

'SDflC  contrition  of  this  obligation  is  fuch,  that  if  the  above-bounden 
Charles  Long  do  appear  before  the  juftices  of  our  fovereign  lord  the  king 
at  Weftminfter,  on  the  morrow  of  the  holy  Trinity,  to  anfwer  William 
Burton,  gentleman,  of  a  plea  of  debt  of  two  hundred  pounds,  then  this 
obligation  mail  be  void  and  of  none  effecl,  or  elfe  mail  be  and  remain  in 
full  force  and  virtue. 

Sealed,  and  delivered,  being  Charles  Long.  (L.  S.) 

firft  duly  ftamped,  in  the  Peter  Hamond.  (L.  S.) 

prefence  of  Edward  Thomlinfon.  (L.  S.) 

Henry  Shaw. 

Timothy  Griffith. 

Recognizance  of  fttM  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiff  four 
kail,  before  the  hundred  pounds,  and  you  John  Rofe  and  Peter  Hamond  do  feverally 
acknowlege  to  owe  unto  the  fame  perfon  the  fum  of  two  hundred  pounds 
apiece,  to  be  levied  upon  your  feveral  goods  and  chattels,  lands  and 
tenements,  upon  condition  that,  if  the  defendant  be  condemned  in  this 
aftion,  he  mail  pay  the  condemnation,  or  render  himfelf  a  prifoner  in 
the  Fleet  for  the  fame  •,  and,  if  he  fail  fo  to  do,  you  John  Rofe  and  Pe- 
ter Hamond  do  undertake  to  do  it  for  him, 

Trinity  Term,  28  GEO.  II. 

Berks,  7  £)n  a  Tejiatum  capias  againfl  Charles  Long,  late  of  Burford 
to  wit.  S  in  the  county  of  Oxford,  gentleman,  returnable  on  the  mor- 
row of  the  holy  Trinity,  at  the  fuit  of  William  Burton,  of  a  plea  of 
debt  of  two  hundred  pounds  •, 

'Stlje  bail  are,  John  Rofe,  of  Witney  in  the  county  of  Oxford,  efquire. 

Peter  Hamond,  of  Bix  in  the  faid  county,  yeoman. 
Richard  Price,  attorney  7 
for  the  defendant.       J 

The  party  himfelf  in  £400. 
Each  of  the  bail  in  £  200. 
Taken  and  acknowledged  the  twenty  eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand,  feven  hundred,  and  fifty  five,  de 
fane  eflet  before  me, 

Robert  Grove, 
one  of  the  commiffioners, 

§.  6.  1'he 
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§.  6.  The  Record,  as  removed  by  Writ  of  ERR  OR. 

ILOfO  the  king  hath  given  in  charge  to  his  trufty  and  beloved  fir  Writ  of  error. 
John  Willes,  knight,  his  writ  clofed  in  thefe  words  :  (25  <£  £D  iH  ®  (£  the 
fecond  by  the  grace  of  God  of  Great  Britain,  France,  and  Ireland  king, 
defender  of  the  faith,  and  fo  forth;  to  our  trufty  and  beloved  fir  John 
Willes,  knight,  greeting.  HBecaufc  in  the  record,  and  procefs,  and  alfo 
in  the  giving  of  judgment,  of  the  plaint  which  was  in  our  court  before 
yon,  and  your  fellows,  ourjufticesof  the  bench,  by  our  writ,  between 
William  Burton,  gentleman,  and  Charles  Long,  late  of  Burford  in  the 
county  of  Oxford,  gentleman,  of  a  certain  debt  of  two  hundred  pounds, 
which  the  faid  William  demands  of  the  laid  Charles,  manifeft  error  hath 
intervened,  to  the  great  damage  of  him  the  faid  William,  as  we  from 
his  complaint  are  informed  :  we,  being  willing  that  the  error,  if  any 
there  be,  mould  be  corrected  in  due  manner,  and  that  full  and  fpeedy 
juftice  mould  be  done  to  the  parties  aforefaid  in  this  behalf,  do  com- 
mand you,  that,  if  judgment  thereof  be  given,  then  under  your  feal  you 
do  diftinftly  and  openly  fend  the  record  and  procefs  of  the  plaint  afore- 
faid, with  all  things  concerning  them,  and  this  writ  ;  fo  that  we  may 
have  them  from  the  day  of  Eafter  in  fifteen  days,  wherelbever  we  mail 
then  be  in  England  :  that,  the  record  and  procefs  aforefaid  being  in- 
fpected,  we  may  caufe  to  be  done  thereupon,  for  correcting  that  error, 
what  of  right  and  according  to  the  law  and  cuftom  of  our  realm  of  Eng- 
land ought  to  be  done.  2KBUt»ief0  ourfelf  at  Weftminfter,  the  twelfth 
day  of  February,  in  the  twenty  ninth  year  of  our  reign. 


mart)  and  procefs,  whereof  in  the  faid  writ  mention  above  is  chief  juft 
made,  follow  in  thefe  words,  to  wit  : 


at  Weftminfter  before   fir  John  Willes,  knight,  and  his  bre-  The 
thren,  juftices  of  the  bench  of  the  lord  the  king  at  Weftminfter,  of 
the  term  of  the  holy  Trinity,  in  the  twenty  eighth  year  of  the  reign 
of  the  lord  GEORGE  the  fecond  by  the  grace  of  God  of  Great  Bri- 
tain, France,  and  Ireland  king,  defender  of  the  faith,  &V. 


Oxon.  ?  Cfiarlcg  Long,  late  of  Burford  in  the  county  aforefaid,  gen-  Writ. 

to  wit.  J   tleman,    was   fummoned  to  anfwer  William  Burton,  of 
Yarnton  in  the  faid  county,  gentleman,  of  a  plea  that  he  render  unto 
him  two  hundred  pounds,  which  he  owes  him  and  unjuftly  detains, 
[as  he  faith.]     3uO  tol)Cl-rupou  the  faid  William,  by  Thomas  Gough  Declaration,  or^ 
his  attorney,  complains,  that  whereas  on  the  firft  day  of  December,  in  co 
the  year  of  our  lord  one  thoufand,  feven  hundred,  and  fifty  four,  at 
Banbury  in  this  county,  the  faid  Charles  by  his  writing  obligatory  did 

acknowlege 
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III.  acknowlege  himfelf  to  be  bound  to  the  faid  William  in  the  fald  fum  of 
two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  b.  i  id  to 
the  faid  William,  whenever  after  the  faid  Charles  fnould  be  thereto  re- 
quired j  neverthelefs  the  faid  Charles  (although  often  required)  hath 
not  paid  to  the  faid  William  the  faid  fum  of  two  hundred  pounds,  nor 
any  part  thereof,  but  hitherto  altogether  hath  refufed,  and  doth  ftill 
refufe,  to  render  the  fame  ;  wherefore  he  faith  that  he  is  injured,  and 
hath  damage,  to  the  value  of  ten  pounds :  and  thereupon  he  brings 

tnfert  in  curia,  fait,  [and  good  proof.]  ^Ittj  he  brings  here  into  court  the  writing  ob- 
ligatory aforefaid  ;  which  testifies  the  debt  aforefaid  in  form  aforefaid ; 

Defence.  the  date  whereof  is  the  day  and  year  before-mentioned.  3l1&  the  afore- 
faid Charles,  by  Richard  Price  his  attorney,  comes  and  defends  the 
force  and  injury  when  [and  where  it  fliall  behove  him,]  and  craves 

Oy.vpr.iycj. if  the  oyer  of   the  faid  writing  obligatory,  and  it   is   read   unto   him  [in  the 

bond,  and condi-  form  aforefaid  :]  he  likewife  craves  over  of  the  condition  of  the  faid 

ti  n,  viz.  to  per-         .   .  .   J.  ...         } 

form  an  awarj.  writing,  and  it  is  read  unto  him  in  thele  words  -,  "  The  condition  of 
"  this  obligation  is  fuch,  that  if  the  above  bounden  Charles  Long,  his 
"  heirs,  executors,  and  adminiftrators,  and  every  of  them,  fhall  and 
"  do  from  time  to  time,  and  at  all  times  hereafter,  well  and  truly  ftand 
"  to,  obey,  obferve,  fulfill,  and  keep,  the  award,  arbitrament,  or- 
"  der,  rule,  judgment,  final  end,  and  determination,  of  David  Stiles, 
"  of  Wooclftock  in  the  faid  county,  clerk,  and  Henry  Bacon,  of 
"  Woodftock  aforefaid,  gentleman,  (arbitrators  indifferently  nomina- 
"  ted  and  chofen  by  and  between  the  faid  Charles  Long  and  the  above- 
"  named  William  Burton,  to  arbitrate,  award,  order,  rule,  judge,  and 
tc  determine,  of  all  and  all  manner  of  actions,  caufe  or  caufes  of  action, 
"  fuits,  plaints,  debts,  duties,  reckonings,  accounts,  controverfies, 
"  trefpafles,  and  demands  whatfoever  had,  moved,  or  depending,  or 
"  which  might  have  been  had,  moved,  or  depending,  by  and  between 
"  the  faid  parties,  for  any  matter,  caufe,  or  thing,  from  the  beginning 
"  of  the  world  until  the  day  of  the  date  hereof)  which  the  faid  arbitra- 
"  tors  fliall  make  and  publifh,  of  or  in  the  premifes,  in  writing  under 
"  their  hands  and  feals,  or  otherwile  by  word  of  mouth,  in  the  pre- 
*'  fence  of  two  credible  witnefies,  on  or  before  the  firft  day  of  January 
"  next  enfuing  the  date  hereof;  then  this  obligation  to  be  void  and 
"  of  none  effect,  or  elfe  to  be  and  remain  in  full  force  and  virtue." 

impariance.  SKUljJCi)  being  read  and  heard,  the  faid  Charles  prays  leave  to  imparl 
therein  here  until  the  octave  of  the  holy  Trinity ;  and  it  is  granted 
unto  him.  The  fame  day  is  given  to  the  faid  William  Burton  here, 

Continuance.      &c.     At  which  day,  to  wit,  on  the  octave  of  the  holy  Trinity,  here 

come  as  well  the  faid  William  Burton  as  the  faid  Charles  Long,  by 

their  attorneys  aforefaid  :  and  hereupon  the  faid  William  prays  that  the 

faid  Charles  may  anfwer  to  his  writ  and  count  aforefaid.     ,2nt>  the  afore- 

'  faid  Charles  defends  the  force  and  injury,  when,  &c.  and  faith,  that 

the 
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the  faid  William  ought  not  to  have  or  maintain  his  faid  action  againft    N°.  III. 
him  ;  becaufe  he  faith,  that  the  laid  David  Stiles  and  Henry  Bacon,  the    i»->— -J 
arbitrators  before  named  in  the  faid  condition,  did  not  make  any  fuch 
award,  arbitrament,  order,  rule,  judgment,  final  end,  or  determina- 
tion, of  or  in  the  premifes  above  Ipecified  in  the  faid  condition,  on  or 
before  the  firft  day  of  January,  in  the  condition  aforefaid  above  men- 
tioned, according  to  the  form  and  effect  of  the  faid  condition  :  and  this 
he  is  ready  to  verify.    Wherefore  he  prays  judgment,  whether  the  faid 
William  ought  to  have  or  maintain  his  faid  action  thereof  againft  him  ; 
[and  that  he  may  go  thereof  without  a  day.]     jftutJ  the  aforefaid  Wil-  Replication; 
liam  faith,  that,  for  anything  above  alleged  by  the  faid  Charles  in  plead-  ^™"|folthao 
ing,  he  ought  not  to  be  precluded  from  having  his  faid  action  thereof 
againft  him  ;  becaufe  he  faith,  that  after  the  making  of  the  faid  writing 
obligatory,  and  before  the  faid  firft  day  of  January,  towit,  on  the  twenty 
fixth  day  of  December,  in  the  year  aforefaid,  at  Banbury  aforefaid,  in 
the  pretence  of  two  credible  witnefies,  namely,  John  Dew  of  Charl- 
bury,  in  the  county  aforefaid,  and  Richard  Morris  of  Wytham,  in  the 
county  of  Berks,  the  faid  arbitrators  undertook  the  charge  of  the  award, 
arbitrament,    order,    rule,   judgment,  ~  final   end,    and    determination 
aforefaid,  of  and  in  the  premiles  fpecified  in  the  condition  aforefaid  ; 
and  then  and  there  made  andpublifhed  their  award  by  word  of  mouth 
in  manner  and  form  following,  that  is  to  fay  ;  The  faid  arbitrators  did 
award,  order,  and   adjudge,  that  he   the  laid  Charles  Long  fhould 
forthwith   pay  to   the   faid  William  Burton  the  fum   of  feventy  five 
pounds,  and  that  thereupon  all  differences  between  them  at  the  time 
of  the  making  the  faid  writing  obligatory  fhould  finally  ceafe  and  deter- 
mine.    And  the  faid  William  further  faith,  that  although  he  after- 
wards, to  wit  on  the  fixth  day  of  January,  in  the  year  of  our  Lord  one 
thoufand,    feven  hundred,    and  fifty  five,  at  Banbury  aforefaid,  re- 
quefted  the  faid  Charles  to  pay  to  him  the  faid  William  the  faid  feventy 
five  pounds,  yet  (by  proteftation   that  the  faid  Charles  hath  not  flood  PK/^»A. 
to,  obeyed,  obferved,  fulfilled,  or  kept  any  part  of  the  faid  award, 
which  by  him  the  faid  Charles  ought  to  have   been  ftood  to,  obeyed, 
obferved,  fulfilled,  and  kept)  for  further  plea  therein  he  faith,  that  the 
faid  Charles  the  faid  feventy  five  pounds  to  the  faid  William  hath  not 
hitherto  paid :  and  this  he  is  ready  to  verify.     Wherefore  he  prays 
judgment,  and  his  debt  aforefaid,  together  with  his  damages  occafioned 
by  the  detention  of  the  faid  debt,  to  be  adjudged  unto  him,  feV.    But)  Dem«ner. 
the  aforefaid  Charles  faith,  that  the  plea  aforefaid,  by  him  the  faid 
William  in  manner  and  form  aforefaid  above  in  his  replication  pleaded, 
and  the  matter  in  the  fame  contained,  are  in  no  wife  fufficient  in  law 
for  the  faid  William  to  have  or  maintain  his  action  aforefaid  thereupon 
againft  him  the  faid  Charles ;  to  which  the  faid  Charles  hath  no  necef- 
fity,  neither  is  he  obliged  by  the  law  of  the  land,  in  any  manner  to 

anfwer  : 
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^'     /,  anfwer  :  and  this  he  is  ready  to  verify.     Wherefore,  for  want  of  a  fuf- 
ficient  replication  in  this  behalf,  the  faid  Charles,  as  aforefaid,  prays 
judgment,  and  that  the  aforefaid  William  may  be  precluded  from  ha- 
caufes  of  demur-  ying  his  action  aforefaid  thereupon  againft  him,  &c.     And  the  faid 
ra,  Charles,  according  to  the  form  of  the  ftatute  in  that  cafe  made  and  pro- 

vided, fhevv  s  to  the  court  here  the  caufes  of  demurrer  following  ;  to 
wit,  that  it  doth  not  appear,  by  the  replication  aforefaid,  that  the  faid 
arbitrators  made  the  fame  award  in  the  prefence  of  two  credible  wit- 
neffes  on  or  before  the  faid  firft  day  of  January,  as  they  ought  to  have 
done,  according  to  the  form  and  effect  of  the  condition  aforefaid  •,  and 
that  the  replication  aforefaid  is  uncertain,  infufficient,  and  wants  form. 
joinder  ;n  demur- 3nti  the  aforciaid  William  faith,  that  the  plea  aforefaid  by  him  the  faid 
William  in  manner  and  form  aforefaid  above  in  his  replication  pleaded, 
and  thf  ^atter  in  the  fame  contained,  are  good  and  fufficient  in  law  for 
the  faiu  vVilliam  to  have  and  maintain  the  faid  action  of  him  the  faid 
William  thereupon  againft  the  faid  Charles ;  which  faid  plea,  and  the 
matter  therein  contained,  the  faid  William  is  ready  to  verify  and  prove 
as  the  court  fhall  award  :  and  becaufe  the  aforefaid  Charles  hath  not 
anfwered  to  that  plea,  nor  hath  he  hitherto  in  any  manner  denied  the 
fame,  the  faid  William  as  before  prays  judgment,  and  his  debt  afore- 
faid, together  with  his  damages  occafioned  by  the  detention  of  that 
Continuances,  debt,  to  be  adjudged  unto  him,  &c.  £UlD  iiccatlfe  the  juftices  here 
will  advife  themfelves  of  and  upon  the  premifes  before  they  give  judg- 
ment thereupon,  a  clay  is  thereupon  given  to  the  parties  aforefaid  here, 
until  the  morrow  of  All  Souls,  to  hear  their  judgment  thereupon,  for 
that  the  faid  juftices  here  are  not  yet  advifed  thereof.  At  which  day 
here  come  as  well  the  faid  Charles  as  the  faid  William,  by  their  faid  at- 
torneys •,  and  becaufe  the  faid  juftices  here  will  farther  advife  themfelves 
of  and  upon  the  premifes  before  they  give  judgment  thereupon,  a  day 
is  farther  given  to  the  parties  aforefaid  here  until  the  octave  of  faint 
Hilary,  to  hear  their  judgment  thereupon,  for  that  the  faid  juftices  here 
are  not  yet  advifed  thereof.  At  which  day  here  come  as  well  the  faid 
William  Burton  as  the  faid  Charles  Long,  by  their  faid  attorneys. 
Opinion  of  the  SSHfiercfore,  the  record  and  matters  aforefaid  having  been  feen,  and  by 
court:  the  juftices  here  fully  underftood,  and  all  and  fingular  the  premifes  be- 

ing examined,  and  mature  deliberation  being  had  thereupon  ;  for  that 
Repiicatiomnfuf-  it  feems  to  the  faid  juftices  here,  that  the  faid  plea  of  the  faid  William 
ficient.  Burton  before  in  his  replication  pleaded,  and  the  matter  therein  con- 

tained, are  not  fufficient  in  law,  to  have  and  maintain  the  action  of  the 
aforefaid  William  againft  the  aforefaid  Charles ;  therefore  it  10  COIU 
filtered,  that  the  aforefaid  William  take  nothing  by  his  writ  aforefaid, 
but  that  he  and  his  pledges  of  profecuting,  to  wit,  John  Doe  and 
Richard  Roe,  be  in  mercy  for  his  falfe  complaint ;  and  that  the  afore- 
faid Charles  go  thereof  without  a  day,  &c. 
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N°.  III. 

S,  to  wit,  on  Wednefday  next  after  fifteen  daysofEafter    i~-v—.-J 
in  this  fame  term,  before  the  lord  the  king,  at  Weftminfter,  corrjes  the  ^"j^ 
aforefaid  William  Burton,  by  Peter  Manwaring  his  attorney,  and  faith, 
that  in  the  record  and  procefs  aforefaid,  and  alfo  in  the  giving  of  the 
judgment  in  the  plaint  aforefaid,  it  is  manifeftly  erred  in  this  ;  to  wit, 
that  the  judgment  aforefaid  was  given  in  form  aforefaid  for  the  faid 
Charles  Long  againft  the  aforefaid  William  Burton,  where  by  the  law 
of  the  land  judgment  fhould  have  been  given  for  the  faid  William  Bur- 
ton againft  the  faid  Charles  Long :  and  this  he  is  ready  to  verify.     Stttl  writ  of  sdn  ft- 
the  faid  William  prays  the  writ  of  the  faid  lord  the  king,  to  warn  the"1"'tohewwror31 
faid  Charles  Long  to  be  before  the  faid  lord  the  king,  to  hear  the  record 
and  procefs  aforefaid :  and  it  is  granted  unto  him  :  by  which  the  fherirT 
aforefaid  is  commanded  that  by  good  [and  lawful  men  of  his  b-.'liwick] 
he  caufe  the  aforefaid  Charles  Long  to  know,  that  he  be  befot/  ~'ie  lord 
the  king  from  the  day  of  Eafter  in  five  weeks,  wherefoever  [he  fhall 
then  be  in  England,]  to  hear  the  record  and  procefs  aforefaid,  if  [it  fhall 
have  happened  that  in  the  fame  any  error  fhall  have  intervened  ;]  and 
farther  [to  do  and  receive  what  the  court  of  the  lord  the  king  fhall  con- 
fidcr  in  this  behalf.]     The  fame  day  is  given  to  the  aforefaid  William 
Burton.  3t  UiViUl)  foaii  before  the  lord  the  king,  at  Weftminfter,  comes  sheriff's  t 
the  aforefaid  William  Burton,  by  his  attorney  aforefaid :  and  the  Sheriff5'"*^ 
returns,  that  by  virtue  of  the  writ  aforefaid  to  him  directed  he  had 
caufed  the  faid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ  contained,  by  John  Den  and 
Richard  Fen,  good,  &c;  as  by  the  fame  writ  was  commanded  him: 
which  faid  Charles  Long,  according  to  the  warning  given  him  in  this 
behalf,  here  cometh  by  Thomas  Webb  his  attorney.     txUicmipon  the  Errors 
faid  William  faith,  that  in  the  record  and  procefs  aforefaid,  and  alfo  inaflc(K 
the  giving  of  the  judgment  aforefaid,  it  is  manifeftly  erred,  alleging 
the  error  aforefaid  by  him  in  the  form  aforefaid  alleged,  and  prays, 
that  the  judgment  aforefaid  for  the  error  aforefaid,  and  others,  in  the 
record  and  procefs  aforefaid  being,  may  be  reverfed,  annulled,  and  en- 
tirely for  nothing  efteemed,  and  that  the  faid  Charles  may  rejoin  to  the 
errors  aforefaid,  and  that  the  court  of  the  faid  lord  the  king  here  may 
proceed  to  the  examination  as  well  of  the  record  and  procefs  aforefaid, 
as  of  the  matter  aforefaid  above  for  error  afiigned.  0n53  the  faid  Charles  Rejoins ; 
faith,  that  neither  in  the  record  and  procefs  aforefaid,  nor  in  the  o\v-l"n>'ll'-"J{crraltax' 
ing  of  the  judgment  aforefaid,  in  any  thing  is  there  erred :  and  he 
prays  in  like  manner  that  the  court  of  the  faid  lord  the  king  here  may 
proceed  to  the  examination  as  well  of  the  record  and  procefs  aforefaid, 
as  of  the  matters  aforefaid  above  for  error  afiigned:    £lut>  faccaufe  the  Continuance. 
court  of  the  lord  the  king  here  is  not  yet  advifed  what  judgment  to 
give  of  and  upon  the  premifes,  a  day  is  thereof  given  to  the  parties 
VOL,  III.  ****  aforefaid 
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,_"  _^    aforefaid  until  the  morrow  of  the  holy  Trinity,  before  the  lord  the 

king,  wherefoever  he  (hall  then  be  in  England,  to  hear  their  judgment 

of  and  upon  the  premifes,  for  that  the  court  of  the  lord  the  king  here 

is  not  yet  advifed  thereof.     At  which  day  before  the  lord  the  king,  at 

Weftminrter,  come  the  parties  aforefaid  by  their  attorneys  aforefaid  : 

Opinion  of  the    MJgemipCiU,  as  well  the  record  and  procefs  aforefaid,  and  the  judgment 

tourt<  thereupon  given,  as  the  matters  aforefaid  by  the  faid  William  above 

for  error  afiigned,  being  feen,  and  by  the  court  of  the  lord  the  king 

here  being  fully  underftood,  and  mature  deliberation  being  thereupon 

had,  for  that  it  appears  to  the  court  of  the  lord  the  king  here,  that  in 

the  record  and  procefs  aforefaid,  and  alfo  in  the  giving  of  the  judgment 

judgment  of  the  aforefaid,  it  is  manifeftly  erred,  therefore  it  jg  tonfiDrirD,  that  the judg- 

vcrfcd!?/'"sr      ment  aforefaid,  for  the  error  aforefaid,  and  others,  in  the  record  and 

procefs  aforefaid,  be  reverfed,  annulled,  and  entirely  for  nothing  ef- 

judgment,  for     teemed  j  and  that  the  aforefaid  William  recover  againft  the  aforefaid 

Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  which 

he  hath  fuftained,  as  well  on  occafion  of  the  detention  of  the  faid  debt, 

Cofls.  as  for  his  cofts  and  charges  unto  which  he  hath  been  put  about  his  fuit 

in  this  behalf,  to  the  faid  William  with  his  confent  by  the  court  of  the 

Defendant  amer-  lord  the  king  here  adjudged.     And  the  faid  Charles  in  mercy. 

«ed, 

§.3.  Procefs  of  Execution. 

(ID  dfc  £)  }R  <S  (t  the  fecond  by  the  grace  of  God  of  Great  Britain, 
prance)  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  -,  to  the 
fheriff  of  Oxfordmire,  greeting.  3SSe  command  you,  that  you  take 
Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found  in  your 
bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his  body  before 
us  in  three  weeks  from  the  day  of  the  holy  Trinity,  wherefoever  we 
fhall  then  be  in  England,  to  fatisfy  William  Burton  for  two  hundred 
pounds  debt,  which  the  faid  William  Burton  hath  lately  recovered 
againft  him  in  our  court  before  us,  and  alfo  fifty  pounds,  which  were 
adjudged  in  our  faid  court  before  us,  to  the  faid  William  Burton,  for 
his  damages  which  he  hath  fuftained,  as  well  by  occafion  of  the  deten- 
tion of  the  faid  debt,  as  for  his  cofts  and  charges  to  which  he  hath  been 
put  about  his  fuit  in  this  behalf,  whereof  the  faid  Charles  Long  is  con- 
victed, as  it  appears  to  us  of  record  :  and  have  you  there  then  this  writ. 
£2Eumf0  fir  Thomas  Denifon*,  knight,  at  Weftminfter,  the  nineteenth: 
day  of  June,  in  the  twenty  ninth  year  of  our  reign. 

*  The  fenior  puifne  juftice  :    there  being  no  chief  juftice  that  term. 

By 
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By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  sheriff  •$  mum  j 
within-named  Charles  Long-,  which  I  have  ready  before  the  lord  the Ctt' ""?"• 
king,  at  Weftminfter,  at  the  day  within-written,  as  within  it  is  com- 
manded me. 

<D  CD  ID  1R.  <25  CU  the  fecond  by  the  grace  of  God  of  Great  Britain,  writ  of  *>«/*. 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth  ;  to  the"*'* 
fheriffof  Oxfordshire,  greeting.  2Iu>C  command  you,  that  of  the  goods 
and  chattels  within  your  bailiwick  of  Charles  Long,  late  of  Burford, 
gentleman,  you  cauie  to  be  made  two  hundred  pounds  debt,  which. 
William  Burton  lately  in  our  court  before  us  at  Weftminfter  hath  re- 
covered againft  him,  and  alfo  fifty  pounds,  which  were  adjudged  in  our 
court  before  us  to  the  laid  William,  for  his  damages  which  he  hathfuf- 
tained,  as  well  by  occafion  of  the  detention  of  his  faid  debt,  as  for  his 
cofts  and  charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf* 
whereof  the  faid  Charles  Long  is  convicted,  as  it  appears  to  us  of  record : 
and  have  that  money  before  us  in  three  weeks  from  the  day  of  the  holy 
Trinity,  wherefoever  we  mall  then  be  in  England,  to  render  to  the 
faid  William  of  his  debt  and  damages  aforefaid  :  and  have  there  then 
this  writ.  iliaUtncfg  fir  Thomas  Denifon,  knight,  at  Weftminfter,  the 
nineteenth  day  ot  June,  in  the  twenty  ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  caufed  to  be  made  of  shea's  return^ 
the  goods  and  chattels  of  the  within-written  Charles  Long  two  hun- f '"" ^"° 
dred  and  fifty  pounds-,  which  I  have  ready  before  the  lord  the  king  at 
Weftminfter  at  the  day  within-written,  as  it  is  within  commanded  me, 


THE     END. 


